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I. BBenenne. OCHOBHBIE HHCTUTYThI IPAaBa HHTE/UIEKTYAJIbHOM
COOCTBEHHOCTH

[MoHsiTHE «MHTEIUIEKTyabHasI COOCTBEHHOCTBY SIBJISIETCSI 00OOMIAIOIIUM IO OTHOLICHHIO K LIEIOMY
psiny TpaBOBBIX HMHCTUTYTOB, W3 KOTOPBHIX HamOoiee 3HAYMMBIMU SBITIOTCS HHCTHUTYT KOMMEpPYECKOI
TaifHBI, TATEHTHOE TIPaBO, aBTOPCKHE MIPaBa M TOBApHBIC 3HAKH. 3aKOHOIATEIHCTBO O KOMMEPUECKOH TaiiHe
U TAaTEeHTHOE IPaBO CIIOCOOCTBYIOT HCCIEIOBAHMSAM M Pa3BHTHIO HOBBIX HJeH. ABTOpPCKOE IIpaBo
CIIOCOOCTBYET CO3JAHMIO JUTEPATYPHBIX, XYIOKECTBCHHBIX M MY3BIKQIBHBIX IPOU3BEACHUH, a TaKke '
MIPOTPaMMHOTO 00eCTIeYeHUs i1 KOMITBIOTEPOB. 3aKOHOJATENHECTBO O TOBAaPHBIX 3HAKAX «YBS3BIBACTY
HPOJYKT C €ro NpOn3BOJMTENEM. B mocnerHre roIsl BO3HUK LENbIH ps HOBBIX (OPM HHTEIIEKTYanbHOM
coOcTBeHHOCTU. W KasKAbIi M3 CBA3aHHBIX C HUIMU MHCTHUTYTOB IIpaBa MHTEIUICKTYaJbHOM COOCTBEHHOCTH
AMEET CBOIO HCTOPHIO PA3BUTHUS U CBOM KOHKPETHEIE 3aJadH.

Kommepueckas TaliHa B (hopMe HpPOM3BOJCTBEHHBIX CEKPETOB CYIIECTBOBAJAa C HE3alaMSITHBIX
BpeMeH. [IpeBHUE MacTepa, HECOMHEHHO, OXPaHSIM IPUEMBI, C IIOMOIIbIO KOTOPBIX OHU IIpeBpallaIy
KaMHH B OpyIHs. DTH MacTepa 3aJojiro J0 BO3HUKHOBEHHS KaKoW ObI TO HH OBUIO MPaBOBOM 3alIUTHI
3HaJIM, KaKoe IPEeNMYILECTBO OHM MOJTydYalld OT 3HAHMA TUX cekpeToB. OqHaKo 00NaJaHue CeKpeTaMy, B
CYIIHOCTH, OacT JIUIIb OTPAHUYCHHYIO 3alluTy. Toneko THICAYEHETHS CITyCTd BO3HHUKIIO IIpaBo,
OXpaHSIONIee CEKPEeThl Mpon3BoAcTBA. OXpaHa CEKPETOB Pa3BHIIACH B OTPACIb HEOBIBAJOrO 3HAYEHHS, a
TEXHUYECKIE 3HAHUSI U KOMMepUecKas TaifHa MPEeBPaTIITICh B HAHOOJIee CYIIeCTBEHHBIE [IEHHOCTH MHOTUX
oTpacneil 6uzHeca. OxpaHa KOMMeEpPYECKOW TaiHBI SBJISETCS OJHUM M3 HanOojee Ba)KHBIX MHCTUTYTOB
IpaBa HHTEIUICKTYaIFHOH COOCTBEHHOCTH HWMEHHO MJISI TEX CTpaH, KOTOpBIE CTPEMSTCS IIPHBICYD
WHOCTpaHHbIe WHBecTHIMH. OIHA OTOENTBHO B3ATas KOMIIAHMS, OXPAHSIOMAs CBOW IPOHM3BOACTBCHHEIC
CEKPETHI, ellle MOXKET PEIINThLCS MPOJIaBaTh H3TOTOBIIIEMYIO €10 TIPOAYKINIO B CTpaHy co clIaboil oXpaHoi
KOMMEpPUYECKOI TaliHBI, HO MaJOBEPOSTHO, YTO TaKas CTPaHa MOXKET PACCUUTHIBATE HA CEPhE3HBIC MPSMBIC
MHBECTHUIIHH.

ITaTeHTHOE MpaBO CTaJO Pa3BUBATHCS OTHOCHTENHHO HEJABHO. MOXHO CKa3aTh, YTO IATEHTHOE
IpaBO CIIYXXUT OIPCACIICHHBIM NPU3HAHUEM HECOBCPUICHCTBA CUCTCMBbI pI:IHO‘IHOﬁ OKOHOMHMKH, I/I6O
PBIHOYHAST SKOHOMHKA, XOPOIIO HPUCIIOCOOJCHHAs sl oOecTiedeHus] MPOU3BOACTBA U PACIpe/IeIeHUs
TOBapOB, MAJIOTIPUTOAHA JUIsI TOTO, YTOOBI MOOYXKJIaTh K CO3AaHUI0 HOBBIX W JYYIIUX TOBAapOB. DTO
CBSI3aHO C TEM, YTO MpHU M300pPETEeHWH HOBOTO MPOAYKTa B YHCTO PHIHOYHOW CHCTEME KOHKYPEHTHI
TOTYAC €ro KONUPYIOT U CBOJAAT €ro LEHY [0 CTOMMOCTH INPOU3BOACTBEHHBIX 3aTpaT, TEM CaMbIM
CHIDKasl NMpUOBLIH 10 YPOBHS, HA KOTOPOM HEBO3MOXKHO BO3MECTHTH PAcxXo/bl Ha WCCIIEIOBAaHUS H
pa3paboTKH, TpUBEAIINE K TMOSBICHHUIO n300perTeHus. [laTeHTHOE MpaBO Kak pa3 U BO3HUKIO IS
paspemieHus 3Tol mpodieMbl. ObdecrieunBas OXpaHy M300pPETEHUS OT KOHKYPEHTOB Ha JIOJTHE TOIBI
BIIEpE], TMAaTeHT YBEIWYMBAeT MIAHCHI TOJYYEHHUS TNPUOBUIM U, TEM CaMblM, CTUMYIUPYET
nu3o0perarenbeTBo. [laTeHT — 3TO 3aTpaTHBI MEXaHW3M IMPABOBOW OXpPaHbl B TOM CMBICIE, YTO
o0IecTBy TPUXOIUTCA IUIATHTh 0OO0Jee BBICOKYIO IIEHy 3a IaTeHTOBAaHHBIA MPOAYKT BBHUIY
YMEHbBIIIEHN] KOHKYPEHIINN TPON3BOINTENEH B TaHHOW 00IacTH.

ToyHO Tak ’ke, Kak WHCTUTYT IAaTEHTOBAaHHUS CIIOCOOCTBYET PA3BUTHIO M HCCIEIOBAHUAM
HOBOr'0, aBTOPCKOE IPaBO COJNEHUCTBYET CO3AAHMIO JHUTEPATypHBIX mOpou3BencHuid. Ha Hamucanue
KHUIM MOTYT YUTH ronapl. B pplHOYHOW cuUCTEME B YUCTOM BHJIE, €CJIM KHUIA YCHEIIHO MPOJaeTcs,
JIpyrHe u3aTelu cpasy ke U3MaAyT Ty XKe caMylo KHUTY. Takast KOHKypeHLHs MPUBEIeT K CHIDKEHUIO
LIEHBI, YTO, COOTBETCTBEHHO, MMOPOANUT HEXEJaHUE aBTOPOB U M3/aTesiell 3aTpaunBaTh MHOTO BPEMEHH
U JieHer, TpeOyromuxcs s HanucaHus W u3naHus kaurd. OOecnednBasi OXpaHy TpaB aBTOpa U
U3JaTeNsl, aBTOPCKOE MPABO CO3AAET IKOHOMHUYECKUI CTUMYJI K CO3/1aHUI0 HOBBIX MTPOU3BEICHHA.

ToBapHBIi 3HAK UMEET COBCeM HHYI (yHKIHMIO. /laBHBIM-JIaBHO, KOTJa TOPTOBIIS BeElach Ha
YPOBHE JEPEBEHCKOr0 PBIHKA, MPOCTHIMU TOBApaMH, MOKYIMATENH JUYHO 3HAIU IMPOJABLOB U JETKO
MOIJIM OIIEHHBaTh Ka4eCTBO TOBapoB (Hampumep, omrynbsiBaTh (pykTbl). CO BpEeMEHEM pBHIHKH
pPa3BUINCHh 1O YPOBHS HAIMOHAJIBHBIX M MEXIYHApOIHBIX, BO3HHKJIO MacCOBOE IPOU3BOJCTBO
TOBapoOB, 3a4acTyl0 AOPOTUX U CJIOXKHBIX, U OINpPEAEJICHUE MPOU3BOAUTENS KOHKPETHOTO MPOIYKTa
CTaJIo0 Ype3BbIYATHO BaXKHBIM BONPOCOM. TOBapHBIM 3HAK C MOJIH30M CIYXXKUII KaK NPOU3BOAUTENIO, TaK
U mokynatenio. lIpon3BoanTenrn BBICOKOKAYECTBEHHBIX TOBAapOB HauyalM CTaBUTh CBOM TOBapHBIi
3HAaK, ¥ IOCKOJIbKY OHM YK€ MMEJHM 3aBOCBaHHYIO PEMyTalMIo, TO MOTJIM Ha3HA4aTh 0o0jee BBICOKYIO
neHy. [lokynmaTens ke MOT OTHOCHTBCS K TOBapy C JOBEpHEM, MO0 3HANI PEIyTalni0 KOHKPETHOTO
MIPOU3BOAUTETIS.

B coorBerctBum co cr. 2 I'paxnmanckoro koaekca P® (B manpheiimmem — I['K) oTHomeHwus,
CBSI3aHHBIE C OXPAaHOM W HCIOJB30BaHHEM OOBEKTOB HHTEIUIEKTYaTbHOH COOCTBEHHOCTH, BXOIST B
MpeMET PETYyJIUPOBaHUA POCCUHUCKOro TpaxaaHckoro mnpaa. Hopwmel 'K, Bkirowas Te U3 HUX,



KOTOpBIE OyIyT COCpeOTOUEHBI B TpeThell dacTi Komekca, BMecTe; ¢ MpaBHIIaMH, COAEPKAIIIMHUCS B
CIICLIMAJIBHBIX 3aKOHAaX, MOCBSIIEHHBIX! OXpPaHE HCKJIIOYUTEIbHBIX MpaB Ha OTAECIbHBIE PE3YJbTaTh
WHTCIUICKTYQIBHOM JIEATEIILHOCTH W TPHPAaBHEHHBIE K HUM OOBEKTHI, 00pa3ylT B CBoOcH
COBOKYITHOCTH OCOOYIO TOJOTPAacih POCCHHCKOTO TPAKIAHCKOTO TpaBa. YKa3zaHHYIO MOAOTPACib
MIPUHATO UMEHOBATH NPAGOM UHMELIEKMYATbHOU COOCMEEHHOCTIU 8 00BEKMUBHOM CMbICIE CJI08d, YTO
O03HAUYaET CUCIEMY NPABO8bIX HOPM O JUYHBIX U UMYWECEEHHbIX Npasax Ha 6ce me pe3)ibmdamobl
UHMELIEKMYANbHOU 0esiMeNbHOCMU U NPUPABHEHHbIE K HUM 00bEeKmbl, KOMOpble NPUHAIOMCS U
oxpansiomcest 3akonom. C ydeToM OOIIHOCTH psaa OOBEKTOB HMHTEINICKTyaIbHONW COOCTBEHHOCTH H
CJIOKMBIICHCST B pacCMaTpUBacMOlN OO0JIACTH CHCTEMbl UCTOYHHMKOB IpPaBa yKa3aHHAs TMOIO0TPACib
POCCHHCKOTO Tpa)XTaHCKOTO TIpaBa OOBIYHO TOApAa3NeNseTcs Ha YeThIpe OTHOCHTEIHHO
CaMOCTOATENbHBIX WHCTHTYTa, HEeCMOTpS Ha TECHYIO B3aMMOCBS3b W HAJM4YWE IIETIOTO psifa OOIIHNX
MOMEHTOB, KaXIbld U3 3TUX HHCTUTYTOB HMMEET NPUCYIIHE JUIIb €My YepThl, KOTOPbIE HAXOHST
OTpaXXCHUE B 3aKPEIUICHHBIX UMH HOPMaX.

[Ipexxne Bcero BBIACIACTCS UHCHMUMYM —AGMOPCKO20 Npasa U CMedcHulx npas. Um
PETYIUPYIOTCS OTHOLIEHHUS, BOZHUKAIOIIME B CBSI3U C CO3/IaHMEM U UCIOJIb30BAHHEM IPOU3BEIAECHUN
HAYKH, TUTEPATyPhl U UCKYyCCTBA (aBTOPCKOE MpaBo), (POHOTPaMM, UCTIONIHEHHH, TIOCTAHOBOK, Mepeaay
opranuzanuii 3puUpHOr0O W KabempbHOro BemaHus (CMexkHble mpaBa). OObEIUHEHHWE B EIUHOM
WHCTHUTYTE, KOTOPHII B JajbHEWIIEM Ui KPaTKOCTH OyJeT MMEHOBAThCS aBTOPCKHUM ITIPAaBOM, JABYX
YKa3aHHBIX TPYII HOPM OOBSICHICTCS TECCHEWIICH 3aBUCMMOCTBHIO BO3HHMKHOBEHHUS U OCYIECTBICHUS
CMEXHBIX IIPaB OT IPaB AaBTOPOB TBOPYECKUX MPOU3BEICHUN, a TaKXKE YpEeryJIMpOBaHHOCTHIO
COOTBETCTBYIOIUX OTHOIIECHUN €JUHBIM 3aKOHOM.

JpyruM TpaBOBBIM HHCTHTYTOM, BXOISIINM B CHCTEMY ITOJIOTPACIH «IIPABO HHTEIUIEKTYaITbHOU
COOCTBECHHOCTH», SIBIIACTCS namenmuoe npaso. OHO PEryIHpyeT UMYIIECTBEHHBIC, a TAK)KEe CBSI3aHHBIC C
HUMH JIMYHBIE HEMMYIIIECTBEHHBIE OTHOIICHHUS, BO3HUKAIOIINE B CBA3U C CO3JJaHHEM M HCIIOJIb30BaHHUEM
M300pETeHUH, TIOJIE3HBIX MOJICIICH U MTPOMBIIUICHHBIX 00pa3noB. O0beIMHEHHE TPEX Ha3BaHHBIX OOBEKTOB
MHTEJUICKTYaJIbHOH COOCTBEHHOCTH B paMKaX €IWHOTO WHCTUTYTa ITATCHTHOTO IpaBa OOBSICHSICTCS
CIEYIOIUMHI  COOOpaXeHUSMHU. Bo-NepBBIX, H300peTeHHs, NOJEe3Hble MOJENW U MPOMBIIJICHHbIE
o0pasIel, C OOHOM CTOPOHBI, OOJANAIOT 3HAYUTEIHHBIM CXOJCTBOM, M C JPYrod — CYIIECTBEHHO
OTJIMYAIOTCS OT WHBIX OOBEKTOB MHTEIUICKTYAIFHOH COOCTBEHHOCTH. Bce OHH SBISIOTCS pe3yibTaTaMu
TBOPYECKOU JEATENbHOCTH, UMEIOT KOHKPETHBIX CO3JaTelel, MpaBa KOTOPhIX MPU3HAIOTCS U OXPaHSAIOTCS
3aKOHOM, COBMAJIAIOT APYT C JPYTOM IO Psy MPU3HAKOB U T.J. BO-BTOPBIX, UX OXpaHa OCYIIECTBIAETCS
TIOCPEACTBOM €IMHOHW (POPMEBI, a IMEHHO ITyTEeM BBIIAYM NMATEHTA. B-TpeThHX, MpaBoBOE perynrupoBaHUE
CBSI3aHHBIX C OTUMHU TpeMs 00bEeKTaMHU OOIIECTBEHHBIX OTHOILIEHUN UMEET Topasfo OOJbIIe CXOJACTBA, YEM
pa3IMuuii, ¥ K TOMY JK€ OCYyIIECTBJIsAeTCS B PoccHM eIMHBIM 3aKOHOJATENBbHBIM aKTOM, a HUMEHHO
ITaTentHbpIM 3aK0HOM PO.

Kak m aBTOpcKOe mpaBO, MATEHTHOE IPaBO HMEET [elI0 C OXPaHOH W HCHOJIh30BaHHEM
HEMaTepUANbHBIX OJiar, SBISIONIMXCS MPOJYKTaMH HHTEJUIEKTYalbHOTO TBOpUecTBa. M300peTeHus,
TIOJIE3HBIE MOJICNH, TPOMBIIIJICHHBIE 00pasIbl, KaK W IPOW3BEICHUS HAYKH, JUTEPATypbl M HCKYCCTBA,
OXpaHJICMbIe aBTOPCKUM MPABOM, IPEICTABISIIOT COOOW pe3yiabTaThl MBICIHTENBFHON NESTENbHOCTH,
U7eaJbHbIE PEIICHUS] TEX WM WHBIX TEXHUYECKUX WU XYJOXKECTBEHHO-KOHCTPYKTOPCKHX 3aaad. Jlumib
BIIOCJICZICTBHH, B XOI€ HMX BHEAPCHHS, OHM BOIUIONIAIOTCS B KOHKPETHBIE YCTPOMCTBA, MEXaHU3MHI,
IpoIlecCHl, BemecTBa M T.I. Hapsimy, co cXOACTBOM CpaBHHBaeMBIE OOBEKTHl MMEIOT M CYNICCTBCHHEIC
paznmuuus. Eciv B mpOM3BEACHUAX HAYKH, JUTEpaTypbl M HCKYCCTBA OCHOBHAs LIEHHOCTb U MpEAMET
MPAaBOBOI OXpaHbl — WX XyAOXKecTBeHHas (popMa U S3bIK, KOTOPbIE OTPaXKal0T MX OPUTHHAIBHOCTh, TO B
00beKTax MAaTEeHTHOTO TpaBa IIEHHOCTH IPENCTABIIET MPEXKIE BCETO CaMO COACpKaHUE TEX pEIIeHHH, K
KOTOPBIM MPULUIN u300perarenu. IMEHHO OHO M CTaHOBUTCS MPEAMETOM OXpaHbl MAaTEHTHOTO mpaBa. B
oTan4Yre OT (POPMBI aBTOPCKOTO MPOU3BEEHHMsI, KOTOpas (GaKTHUYECKH HETMOBTOPHUMA U MOXKET OBITH JIUIIb
3aMMCTBOBAHA, pEIICHUE B BUJE YCTPOHCTBA, criocoda, BEMIECTBA, IITaMMa UM BHEIIHETO BHIA W3ICIIHS
MOJKET OBITh pa3pabOTaHO IPYTUMHE JHIAMH COBEPIICHHO HE3aBHCHUMO OT IIEPBOTO €r0 CO3AaTENs.

C pa3BHUTHEM TOBApHO-IACHEKHBIX OTHOIIEHH B Poccun Bce Ooiee BaKHBIM AJIEMEHTOM PHIHOYHOU
HKOHOMHUKH CTAHOBSTCS TaKHe 00BEKTHI MIPOMBIIUICHHOH COOCTBEHHOCTH, KaK (PMpPMEHHBIE HAMMEHOBAHM,
TOBapHbIC 3HAKW, 3HAKM OOCTY)KMBaHWS W HANMEHOBAaHHS MECT IIPOUCXOXKACHHUS ToBapoB. Co3maHue
PaBHBIX YCIOBUH XO3SHCTBOBAHMs IUIA BCEX TOBAPOBIAACIBLECB, BHEAPCHUE KOHKYPECHTHBIX HAdal B UX
JESITeIFHOCTh W TIOBBIIICHHE OTBETCTBEHHOCTH 33 €€ PEe3yJIbTAaThl, HEOOXOAMMOCTh HACBHIIICHUS pPBHIHKA
TOBapaMH W YCIyTaMd U1 YAOBICTBOPEHHS IOTPEOHOCTEH HAceleHWs OOYCIOBIHBAIOT OOBEKTUBHYIO
noTpeOHOCTh B MPaBOBOM MEXaHU3Me, 00eCIeUnBaroIeM JODKHYI0 WHAMBHUIYATU3AUIO MPEANPUITUNR 1
OpraHM3aLui, a TaKXkKe MPOU3BOJUMBIX MMU TOBapoB U ycayr. Takoll IpaBoBOM MEXaHWM3M IIPEICTaBICH
0COOBIM HHCTUTYTOM pPacCMaTpHBaeMON MOJOTPACIH TPaKTAHCKOTO TIpaBa, a WMCHHO UHCINUMYMOM
cpeocms UHOUBUOYAIUZAYUU VHACTHUKOS 2PAdNCOAHCK020 000poma u npoussoouMol umu npooyKyuu



(pabom, ycnye).

JlaHHBIII TPaBOBOM MHCTHTYT, KaK M IAaTEHTHOE IPaBO, MMEET Jel0 C TaK Ha3bIBAeMOM
HPOMBIIITIEHHOH COOCTBEHHOCTBIO, TO €CTh C MCKIIOYMTENbHBIMU NIPaBaMH, Peaan3yeMbIMHU B cdepe
NpPOM3BOJACTBA, TOPrOBOrO oOOpalieHus, oOka3aHus ycayr W T.a1.  OcHOBHOM  (yHKIHEH
paccMaTpuBaeMOro MHCTUTYTA MHTEIUICKTYaJIbHONH COOCTBEHHOCTH SIBISETCS OOECICUCHUE JOJDKHOM
MHANBHIyaIU3aluy IPOU3BOANTENEH U NX TOBApOB, paboT u yciyr. CaM HHCTUTYT COCTOHT, OHAKO,
3 JIBYX TECHO B3aWMOCBA3AaHHBIX, HO BCC XC€ OTHOCHUTCIHLHO CaMOCTOATCJIBHBIX T-IaCTeI‘/'I, a UMCHHO
CYyOMHCTUTYTa CpEICTB HWHAMBHIyalM3allMM YYaCTHUKOB TpaykKIaHCKOro obopora ((pupMmeHHBIC
HAaUMEHOBAHMS) U CYOMHCTHTYTA CPEICTB MHAMBHIYaIU3aluH MPOIYKIHU, paboT U yciyT (TOBapHbIE
3HAKH, 3HAKH 00CITyKMBAaHHs, HAUMEHOBAHHS MECT IIPOUCXOXKICHHS TOBAPOB).

TBOpeHI/IH, IIPU3HABACMbIC MPOU3BCACHUAMU HAYKH, JIUTCPATyphl HJIM HCKYCCTBA, a TaKXC
M300peTEeHNsAMH, TIOJE3HBIMU MOJCISIMH M HPOMBIIUICHHBIMH 00pa3laMH, HEe HCYEPIHBIBAIOT BCETO
MHOT000pa3usi pe3yIbTaToOB TBOPYECKOH AestenbHOCTH. Hapsamy ¢ HUMU nMeeTcst HeMano 0ObeKTOB,
KOTOPBIE CO3JAIOTCSI TBOPUCCKUMH YCHIMSMH JIIOJEH, MPEACTABISIOT IICHHOCTh ISl OOIIEeCTBa U
TaKXKe Hy>KIaI0TCs B OOIIECTBEHHOM IIPU3HAHUU U NIPaBOBOI oxpaHe. Hannuue Takoro posna 00beKTOB
U HEoOXOIMMOCTh IPaBOBOTO DETYIMPOBAHUS CBSI3aHHBIX C HHMH OOLIGCTBEHHBIX OTHOIICHUH B
HaCTOAIICEC BPEM IMMPU3BHACTCA ITOAABJIAIONIUM OOJIBIIMHCTBOM rocyaapCTB. Poccus nHe MpeaACTaBIACT
B 9TOM OTHOLICHHH KAaKOro-JM0O HCKIIOUeHUs. [IOMHMO TpaaMIMOHHBIX OOBEKTOB, OXPaHSIEMBIX
aBTOPCKUM M IIATCHTHBIM IIPaBOM, a TaKKe MHCTUTYTOM CPEICTB WHIMBUIYAlH3alMH YYaCTHUKOB
TPaXJAHCKOTO 000pOTa, POCCHIICKOE T'pa’kIaHCKOE MPaBO MPEIOCTABIAET OXPaHy CENECKIHOHHBIM
JOCTIDKEHHUSIM, TOMIOJIOTHSIM WHTETPAILHBIX MUKPOCXEM, HH(POPMAIIH, COCTABIIIONICH CITy)KeOHYIO U
KOMMEpPYECKYI0O TaiiHy, M HEKOTOPBIM JPYTHMM pe3yJbTaTaM MWHTEIUICKTYaIbHOW esTelIbHOCTH.
Onmpasch Ha OTIIMYHS yKa3aHHBIX PE3yJIbTaTOB MHTEIUIEKTYAIbHON AESATENBHOCTH OT TPaJUIHOHHBIX
O00BEKTOB MHTEIIEKTYaJbHONH COOCTBEHHOCTH, BCE MX MOXKHO YCIOBHO OTHECTH K cepe eAnHOro
IpaBOBOrO  HMHCTUTYTa, a HMEHHO UHCMUMYMAa  OXpauvl  HemMpaOUyUOHHbIX  00bEeKmos
UHMENNeKMYANIbHOU COOCMEEHHOCTU.

[lpy4uHBI BBEICHHS IPAaBOBOIl OXpaHbIl HETPAJHUIMOHHBIX OOBEKTOB HHTEIUIEKTYalIbHOM
COOCTBEHHOCTH MOXKHO IIOJPAa3leNUTh Ha OOIIHMe, KOTOpble KAacaroTCsl BCEX ITUX OOBEKTOB, U
crienuduyeckue, KOTOPBIMH OOYyCIIOBIEHa OXpaHa KaXIOro KOHKpeTHoro ooObekra. K ol
IPUYMHAM CIeQyeT OTHECTH MPEXKJAe BCEro TO, YTO pAacCMaTpUBaeMble OOBEKTHI SBIIAIOTCS
pe3yJabTaTaMy MHTEIUIEKTyallbHOrO TpyJa. Kak M pe3ynbTaTsl BCAKOrO IPYyroro TpyAa, OHH HE
MOTyT OBITH O€30CHOBAaTENIbHO OTUYXKICHBI OT UX cosfareneil. HampoTus, MHTENIEKTyanbHBIN
XapakTep Tpynza Ooisiee, 4yeM KakoH-mnbO MHOM pe3yinbTaT TpyAa, MpeironaraeT NpH3HaHHE
0c0o00i CBS3M JOCTUIHYTOIO pe3ysibTaTa C €ro cosjareneM. Jlaiee, B OOIIECTBEHHOM U
rOCyJapCTBEHHOM IIPU3HAHUM OCOOBIX IIPaB CO3JAaTeNel HOBBIX TBOPYECKUX PE3YJbTATOB, HE
COBIAJAIOLIMX ¢ 00BEKTaMHU aBTOPCKOTO M NATEHTHOI'O NPaBa, 3aMHTEPECOBAHbl HE TOJIBKO CaMU
aBTOPBI, HO ¥ OOIIECTBO B LieJI0M. BBeneHue crienuanbHOM MpaBOBOM OXpaHbl 3TUX Pe3yJIbTaTOB
CTUMYJIUDYET TBOPYECKYI0 aKTUBHOCTh €ro UIEHOB, CIIOCOOCTBYET pAa3BUTHIO HAy4YHO-
TEXHUYECKOI0 Iporpecca ¥ YMHOXKEHHMIO yXOBHOro OorarctBa obmiectBa. Hakoner, BaHOM
INPUYMHOM TaKOW OXPaHbl CIy’KUT TO, YTO TPAAULUOHHBIE MHCTUTYTHI IIPaBa MHTEIUIEKTYaIbHON
COOCTBEHHOCTM — aBTOPCKOE M TIAaTEHTHOE IMpaBO, a TaKKe MHCTUTYT CpPEACTB
MHIUBUIYAIN3allMd YYaCTHUKOB TIpPaKAaHCKOro o000opoTa HE MOTrYT 00ecnedyuTb B CHILY
NPUCYIINX PAaCCMaTPUBAEMbIM OOBEKTaM OCOOEHHOCTEM MX HAJUIEXKAIYI0 IPaBOBYIO OXpaHY.
Tak, aBTOpCcKO€ IpaBo OxpaHseT (popMy, a HE COAEpKaHUE TBOPUECKUX Ipou3BeneHu. Mexny
TEM IEHHOCTb TOIOJIOTUH HHTErpajbHbIX MUKPOCXEM, CEJIEKIUOHHBIX JOCTHXKEHUN U JPyrux
HETPaJULMOHHBIX OOBEKTOB COCTOUT IPEXKJIE BCETO B COJEPHKAHUU COOTBETCTBYIOIUX PEILICHUH.
KoneuHo, 11000# TBOpUECKHUil pe3yIbTaT, BBIPAKEHHbIM B 00BEKTUBHOM (popMe U TOCTYTHBIN 115
BOCIIPHUSTUSL TPETbUMU JIMIIAMH, OXpaHseTCs B KayecTBe 0ObeKTa aBTOpckoro mnpasa. Ho Takas
OXpaHa He o0ecreunBaeT NPU3HAHUS U 3aIlUTHl OCHOBHOTO TBOPUYECKOI'O BKJIAJla €0 CO3JaTelis
— pa3paboTKU COAEpKaHUs PEILCHHUS.

OxpaHa copep’KaHUsI HOBBIX PELICHUH NMPaKTHYEeCKUX 3agau 00ecleunBaeTCsl NaTEHTHBIM
npaBoM. OJHako JeXalmMe B OCHOBE JIaHHOIO WHCTUTYTa IPUHLUIBI, B YacCTHOCTH
HEOOXOIUMOCTh [JOBEJECHHS CYLIECTBA pEIIEHHs 10 CBEICHHS TPeTbHX JIUI KaK YCJIOBUE
NPEJOCTABICHHUS OXpaHbl, NPABOYCTAHABIIMBAIOIIEE 3HAYEHUE TOCYAApPCTBEHHOW pPErucTpalnuu
00BbEKTa NPOMBIIIIEHHOM COOCTBEHHOCTM M Jp., HE IMO3BOJAIOT MCIOIB30BAaTh €ro 0e3
CYLIECTBEHHOM MOJU(UKALMU Ul OXPaHbl HETPAJULHMOHHBIX OOBEKTOB WHTEIUIEKTYaJIbHON



cobctBeHHOCTH. [T09TOMY, HECMOTpSI Ha OJIM30CTh pacCCMAaTPUBAEMBIX OOBEKTOB K U300PETCHHSIM,
MOJIE3HBIM MOJENIIM W MPOMBIIIICHHBIM 00pa3iaM, OHH HE MOTYT OXpaHAThCA B paMKax
NaTeHTHOTO TpaBa.

Hapsiny ¢ aTuMu oOmMMH NpUYMHAMHE UMEIOTCS M 0COOBIe OCHOBAaHUS OXPaHBI KaXKIOTO
KOHKpETHOro 00BekTa. Tak, Hampumep, BBEACHHE 0CO0OW MpaBOBOM OXpaHBl CIYyXKEOHOW W
KOMMEPUYECKOW TalHBI OOYCIIOBIIEHO HEOOXOAMMOCTBIO OTrpPaXKICHHS 3aKOHHBIX HWHTEPECOB
Y4YaCTHUKOB TOBAPpHOI'O o60p0Ta, 3aTpa4yuBaromnux BpEMs, CUJIbI U CPCACTBA Ha pa3pa60TI<y 1 BHEAPCHUC
MIEPEIOBBIX TEXHOJIOTHI W METOJIOB BEJICHUS OM3HECa, KOTOPBIE JalleKO He BCErJa MOTYT OBITh 3alllUIICHBI
C TIOMOINBIO TPAIWIMOHHBIX (OpM TIPaBOBOW oXpaHbl. [IpaBuna J0OPOCOBECTHOW KOHKYPEHITUH
nmpeamnojiaratoT HaJlu4ue y JAPYTruX YYaCTHHUKOB 060p0Ta BO3MOXHOCTH CaMOCTOATCIBHO L[O6I/IBaTI>CSI
AHAJIOTUYHBIX PE3YJIbTATOB, HO 3alpClIialOT BTOPKCHUC B O6J'IaCTI> JYyXKUX TEXHUYICCKUX U KOMMEPUYCCKUX
CCKPETOB MYTEM NPOMBIIIJICHHOTO IIIMMUOHAXKa, MOAKYIIa U APYIUX HEJO3BOJICHHBIX METOAOB.

Te mpaBa, KOTOpPBIC TIPHU3HAIOTCA L[eflCTByIOHIHM 3aKOHOJAaTCJIIbCTBOM 3a COo3aaTciIsIMHU
CCIICKIIMOHHBIX I[OCTI/I)KGHI/II‘/‘I, TOIOJIOT I HUHTETPAJIbHBIX MUKPOCXEM U MHBIX HECTPAJUIIMOHHBIX O6’beKTOB
WHTEIUICKTYalIbHOW COOCTBEHHOCTH, HOCAT aOCOMOTHBIA W UCKITIOYHTENBHBIN XapaKkTep, TO €CTh XapakTep,
HpI/IcyHII/Iﬁ HHTCHHCKTyaﬂBHOﬁ COOCTBEHHOCTH. MHOTHE CBSI3aHHBIE C HUMU O6H_ICCTBGHHBIC OTHOILICHUA
PETYJIUPYIOTCA TaKUMHU K€ WJINW CXOAHBIMU MpaBUJIaMH, KOTOPBIC MNPUMCEHAIOTCA K OTHOLICHHUAM,
BBITCKAOIIIUM M3 CO3JaHHA U UCITIOJIB30BaHUS 00BEKTOB ABTOPCKOT'O U IMIAaTECHTHOI'O ITpaBa. 41 TEM, U JPYT'UM
00BbEKTaM CBOMCTBEHHLI MHOTHE O6H_II/Ie NPHU3HAKH, KOTOPBIC MPEAOTIPCACIIAOTC UX O6H_ICI‘/’I TBOp‘IeCKOfI
HpHpO,Z[OfI. HaKOHCH, BO MHOT'OM COBHIAJAAarOT BO3MOXKHBIC HAPYUICHUS U CHOCO6I)I 3alllUThI IIpaB Ha 3TH
OOBEKTHI.

I/ITaK, moaoTpaciib  TpaXXAaHCKOro IipaBa — IIpaBO PIHTeJIHeKTyaHLHOﬁ COOCTBEHHOCTH —
MMpeaACTaBJICHA YCTHIPbMS HAa3BaAHHBIMU BBIINIC MWHCTUTYyTaMH, O6pa3y}OH_II/IMI/I, COOTBETCTBCHHO, aBTOPCKOC
MPaBo, MATCHTHOE TPaBO, MHCTUTYT CPEICTB MHIVBHUIYATU3allUN YYACTHUKOB IPAXKIAAHCKOTO 000poTa M
MIPOM3BOAMMOM HMHM TpPOAYKIHUH (paboT, YCIyr) W HMHCTUTYT OXPaHbl HETPAAMIHOHHBIX OOBEKTOB
HHTCHHCKTyaHLHOﬁ COOCTBEHHOCTH.



II. UcTopus pa3BuTHs NpaBa
HHTEJJIEKTYAJIbHOUH COOCTBEHHOCTH

A. Pa3BuTHE IPaBa HHTEJIEKTYATbHOI COOCTBEHHOCTH HA HALIMOHAJILHOM YPOBHE

OxpaHa WHTEIUIEKTYaIbHON COOCTBEHHOCTH Hadalla pa3BUBAaThCS B OTHENBHBIX CTpaHax
3aJ0JIr0 10 BO3HUKHOBEHHUS MEKAyHapoAHOH cucTembl. Yxe B XIV B. eBponelickue CyBepeHBI
MPENOCTaBSUIM CIIELHUAJbHbIE MNPUBWIETMM TEM, KTO HAuMWHAJl IPOU3BOJCTBO HOBBIX TOBApOB,
HE3aBUCUMO OT TOTO, OBLJIO JIM 3TO MPOU3BOACTBO OCHOBAHO Ha COOCTBEHHBIX M300pETEHHSIX WA Ha
3arpaHUYHbIX 3auMCTBOBaHUAX. IIpOM3BOJNIBHOE NPENOCTABICHHE TAaKUX IPUBWIETHN IIOCTENIEHHO
CTaJIO PETYJIMPOBAThCA 3aKOHOAATENbHO. K uncity Hanbosee 3HaunMBIX aKTOB B 3TOI 00JaCTH MOYKHO
otHectn CtaryT Benernumanckoit pecrryonuku 1474 r. u aHrmiickuit 3akoH 0 MoHOMoIusaX 1628 r. K
Hadamy XIX B. B CIHA u B psiie eBpomneicKkux cTpaH yKe OBLJIO JOCTaTOYHO PAa3BUTOE MAaTEHTHOE
3aKOHOJATENBCTBO, OCHOBAaHHOE HE HA MPEJOCTAaBICHUU WHIUBUIYAIBHBIX IPEUMYLIECTB, a Ha
BbIlaye TaTeHTa J0OOMY IHUIly, 3aloJHUBIIEMY 3asBKy C OINHCaHHEM HOBOBBeAeHHsA. OxpaHa
aBTOPCKOr0 MpaBa B AHMNIMM Hadyajach C BO3HUKHOBEHUS IIpU MOAJAEPKKE TOCYyIapcTBa
U3J1aTENbCKOTO KapTENsT — IPaBUTEIBCTBEHHOIO M3AATENbCTBA, OTAEIBHBIM YJI€HAM KOTOPOTO
(uzmarensm), opUIIUATIEHO BOIICANINM B KapTelb, OBUTH MPEIOCTABICHBI HCKITIOUHTEIBHBIC MpaBa Ha
myOirKyeMble MU paboTel. OCHOBaHNE COBPEMEHHON CHCTEMBI aBTOPCKOTO TpaBa B aHTIIOS3BIYHBIX
cTpaHaXx ObLIO 3ajokeHO 3akoHOM 1710 T., KOTOpBIH BBOJWJI PETUCTPAIMIO ITYOJIMKYEMBIX
npousBeneHnii. Bo @panuuu Bckope mocie Benukoi ¢paniy3ckoil peBomouuu YupeauTelbHbIM
coopanrieM (KoHBeHTOM) OBbIIM MPUHATHI 3aKOHBI, YCTAHABIMBAIOIINE TMOXKU3HEHHBIC ABTOPCKUE
mpaBa JUIsi CaMHX CO3JaTesIed IPOU3BENCHHA M OrpaHWYEHHBIE BO BPEMEHM IIpaBa Il HX
HacneHUKOB. [Ipumepy OpaHIuuU MHUPOKO MOCIENOBAIU BO BCel EBpone, U OH MOCIY>KHJI OCHOBOMI
npu co3nanuu bepHckoll koHBeHUMH. OXpaHa TOBAPHBIX 3HAKOB U MPOU3BOJCTBEHHBIX CEKPETOB B
AHTJIOA3BIYHBIX CTpPaHAaX XOPOIIO pa3BMWIIaCh Ha OCHOBE IIPEIENSHTHOTO OOIIero TmpaBa yXe K
cepenuae XIX B. A k KOHITy BeKa 3aKOHOAATEIHCTBO 00 OXpaHE TOBAPHBIX 3HAKOB PACIPOCTPAHMIIOCH
10 BCEMY €BPOIECHCKOMY KOHTHHEHTY.

CraHOBIIEHHE W pAa3BUTHE IPABOBOW OXpaHBl HHTEIUICKTYyallbHOH cOOCTBeHHOCTH B Poccum
IPOMCXOAMWIO B ILIEJIOM TAaKUM K€ ITyTeM, Kakod ObUI MpOIJeH NaHHOI MOAOTpacibio B EBPONEHCKUX
crpanax u B CIIIA. BmecTe ¢ Tem Henb3st HE yKa3aTh Ha psJ MOMEHTOB, KOTOPBIE OTPAXKAIOT POCCUHUCKYIO
CHEeUU(pUKY U BO MHOTOM ITOMOTAIOT Jy4IIe TTOHITH COBPEMEHHOE COCTOSIHUE OXPaHBl HHTEIUICKTYAIbHON
cooctBeHHocTH B Poccuiickoit @enepanuu. [Ipexxae Bcero mpaBoBas OXpaHa aBTOPCKUX MPOHU3BEACHUH,
TEXHHYECKUX HOBIIECTB M JIPYTUX OOBEKTOB HMHTEIUICKTYAJIbHOH COOCTBEHHOCTH MosiBUIack B Poccun
3HAYHUTENBHO MOKE, YeM B cTpaHax 3amamHoit EBpomsl u CILIA. 3akoHBI 00 aBTOPCKOM IIpaBe, MAaTCHTaX
Ha u300peTeHus, 00 OXpaHE TOBAPHBIX 3HAKOB M IPOMBIIUIEHHBIX 00pas3loB, KOTOpPbIE, B OCHOBHOM,
OTBEYaIM TPEOOBAaHMSIM BPEMEHU W OBUIM NPHUONIDKEHBI K eBpoleiickuM oOpasiaM, ObUIM HPUHSATHI B
Poccun ymmip Ha pybexe XIX—XX B. CoBerckuid TieproJT BHOBb HAJOJITO OTOPOCHI POCCHUHCKOE
3aKOHOMATENBCTBO 00 MHTENIEKTyalbHOH COOCTBEHHOCTH JaleKo Haszall, B CUJly uero k koHmy XX B.,
nepen HavajaoM pedopM, AaHHAs 00JIacTh 3aKOHOJATEIhCTBA 3HAUUTEIFHO OTCTANa B CBOEM Pa3BUTHH OT
3aIaIHOEBPONEHCKOT0 3aKOHOIATEIhCTBA. YKa3aHHBIHA pa3phlB ObUT B OCHOBHOM JINKBHIMPOBAH TOJBKO C
npunsaTHeM B Hadane 90-X TomoB AEHCTBYIOIIMX B HACTOSIIEE BpEeMs 3aKOHOB 00 OXpaHE OTIENBHBIX
00BEKTOB HHTEIUICKTYaIbHOI COOCTBEHHOCTH.

Jamee, XapakTepHOW 4YepTOH POCCHUUCKOTO  3aKOHOJATENhCTBA 00  HMHTEIUICKTYaJIbHOM
COOCTBEHHOCTH, KOTOpasl IIOCTENICHHO TPEOI0NICBACTCS B IOCICIHNE TOMBI, SIBISUICS TPaTUIIMOHHO HAZKHUN
YPOBEHb OXpaHbl aBTOPCKUX U MATEHTHBIX NpaB. Poccuiickue 3aKoHBI B paccMaTpUBAEMOM 00J1acTH, Kak 10
1917 r., Tak W MO3[{HEE, HUKOT/IA «HE JTOTATUBAIN» TI0 YPOBHIO OXPaHbI JI0 €BPONECHCKUX CTaHIApTOB U HE
OTBeYaIH TpeOOBAaHHUSIM OCHOBHBIX MEKIYHAPOIHBIX KOHBEHIWA. [10 310l U psixy apyrux npmaus Poccns
JUINTEIbHOE BpeMsI HE y4acTBOBaja HU B OJHOM U3 BaXKHEUIINX MEXIYHApOIHBIX COITALICHUH MO OXpaHe
WHTEIJUICKTYalIbHOU COOCTBEHHOCTH. DTa N30JIMPOBAHHOCT OT BHEITHETO MUPA, 0COOCHHO yTiIyOHUBILAsCS B
MepUO] MPOBEICHUS CONHAINCTHICCKOTO HKCIIEPUMEHTA, TAKKe HE MOIJIA HE CKa3aThCd HAa Pa3BUTHU
POCCUHCKOTO 3aKOHOATENbCTBA 00 OXpaHEe UHTEIEKTYalbHOI COOCTBEHHOCTH.

Crnenytoniedd crieupuUecKoil 4epToil pOCCHIICKOTO 3aKOHO/ATENIbCTBA B pacCMaTpUBacMol cdepe
SBIISUTIOCH IIUPOKOE BMEIIATENECTBO TOCYAapPCTBA B OTHOIICHHS CO3aTeNNei TROPUCCKUX JOCTIKCHUH B UX
monp3oBatenei. Tak, aBTopckoe mpaBo Poccun poaninoch W AIUTENFHOE BPEMs CYIIECTBOBAJIO B paMKaX
IICH3YPHOTO 3aKOHOJATENIbCTBA, T'OCYAApPCTBO BCETAA OCTABILUIO 3a COOOH IIMPOKHE BO3MOKHOCTH TIO
BMEIIATEIBCTBY B Cepy MAaTEeHTHOH MOHOMOMHMY U T.1. OCOOEHHO MOITHBIM BO3JCHCTBHE rOCyIapCTBa Ha
9Ty 00JacTh YacTHBIX OTHOIICHWH OBUIO B COBETCKHH Iepuon pa3BUTHsA. Hampumep, B COBETCKOM



ABTOPCKOM IIpaBe MIMPOKO MPUMEHSUIHCH TaK Ha3bIBAeMbIE THIIOBBIC aBTOPCKHE OTOBOPBI (H3/1aTENbCKHE,
NOCTAHOBOYHBIC, CIICHAPHBIE U Jp.), KOTOPBIC WMEIH HOPMATHBHOE 3HAYCHHE W MOAPOOHO
periIaMEHTUPOBAJIM  OTHOLICHUSA aBTOPOB U MOJIL30BaTEICH HpOH3BeﬂeHHﬁ; CTpOro HOPMATUBHO
periaMeHTHPOBAIUCH CTABKH BO3HATPAXK/ICHUSI ABTOPOB MPOU3BEICHUI U n300peTaTeneii u T.1.

Hakonen, Hemp3s 3a0bIBaTh M TOTO, 4YTO B TEUCHHE JJIMTEIBHOTO BPEMEHH POCCHUCKOE
3aKOHOJATENILCTBO 00 MHTEJJICKTYaIbHOH COOCTBEHHOCTH Pa3BUBAJIOCH 0] BIMSHHEM COLMATMCTHYECKON
uneonorud. Haubosee sipko 3TO MPOSBISIIOCHh B IMHPOKHX BO3MOXHOCTSIX HCIOJIb30BaHHS TBOPYECKHX
JOCTIDKCHUH B TOCYJApCTBEHHBIX W OOIICCTBEHHBIX HMHTepecax. Tak, OCHOBHOW (hOpMOIl OXpaHBI
H300peTeHUI U MPOMBIIUICHHBIX 00pa3loB HA MPOTSHXKECHUH TOUYTH CEMH JCCATIIICTHH ObUT HE MaTeHT, a
ABTOPCKOE CBUJICTENBCTBO, KOTOPOE 3aKPEILISIO HCKITIOYHUTEIBHOE IPABO Ha UCIIOIb30BAHUE TEXHUYECKHX
U XyI0XKECTBEHHO-KOHCTPYKTOPCKHMX PEIICHHH HEe 3a MX CO3JaTesIMH, a 3a FOCYIapCTBOM; aBTOPCKOE
MpaBo pazpemano cBoOOJHO, T.e. Oe3 corjacust aBTOPOB M 0e3 BBIIUIATEI MM BO3HATPaXICHUS,
UCII0JIb30BATh BBIMYIICHHBIC B CBET IIPOU3BEICHHUS B KHHO, Ha PAJIMO U TEJICBUICHNH, B ra3erax H T.II.

OTMeueHHbIE BbIIIE OCOOCHHOCTH Pa3BUTHUS POCCHHCKOTO 3aKOHOATENHCTBA 00 MHTEIICKTYAIbHOM
COOCTBEHHOCTH: €r0 OTCTAJIOCTh, TPAAUIMOHHO HU3KUI YPOBCHb OXPaHBI, H30JUPOBAHHOCTH OT BHEITHETO
MHpa, SPKO BBIPAXKCHHBIC IyOJIMYHBIC Hayasla, BIMSHHE COLMAINCTHYECKOM HACOJIOTMH — HE MOTYT
cOpachIBaThCS CO CYETOB IPH OLEHKE ero COBPEMEHHOro coctosiHus. Xots pedopmbr 90-x romos
3HAMEHOBAH COOO0M 3HAYUTENBHBIN MPOPHIB B PACCMATPUBAEMOI chepe, HEBO3MOKHO 3a CTOJIb KOPOTKHI
CPOK TIOJIHOCTBIO MPEOJIONETh T€ TPAIMIUK, KOTOPhIC CKIaIbIBAINCH B PocCHM HE OJHO JCCSATUIIETHE.
[TosTOMy HET HHYEro YIMBUTEILHOIO B TOM, YTO MHOIHE IOJIOKCHHS HOBBIX POCCHHCKHX 3aKOHOB
OCTAIOTCs MTOKA HEPEATM30BaHHBIMHU, a OTACIBHBIC U3 HUX MOJYYalOT HA MPAKTHKE BECbMa CBOCOOPa3HYIO
HMHTEPIIPETALIHIO.

b. Bo3HnkHOBeHHE MEXKIYHAPOIHBIX CTAHAAPTOB M MEKIYHAPOAHBIX OPraHU3aIUii

B XIX B. B HHIyCTpHalbHO pAa3BUTHIX CTpaHaX BO3HUKIO OCO3HAaHHE TOTO, 4YTO OXpaHa
MHTEJUICKTYaIbHON COOCTBEHHOCTH TOJNEKO HAa HAIIMOHAJIHHOM YPOBHE HemocTarodHa. IIpu TakoM ypoBHE
OXpaHbl CTUMYJIBI K Pa3BUTHIO OIPAHUYHBAIHCH TONYYCHHEM TPUOBLIH, KOTOPYIO MOXXHO OBLIO H3BIICYB
JIWITH B TIpe/ieax OXHON CTpaHbl. ABTOPHI IPON3BEACHUH U H300peTaTeI! U3 MaJbIX CTPAaH BHIICIH, UTO UX
paboTEl BOCHPOM3BOAWINCH BO BCEM MHpPE, HO BO3HATPAXKICHHE 33 HUX OHHU MOIYyYald TOJNBKO Ha
HallMOHAJBHOM phIHKe. OTIMYHAS OT 3TOTO CUTYaIlHs HaOJIr0aIach JIMIIb B OTJEIBHBIX 00JIacTIX Ou3Heca,
HalpuMep B CTPOHTENbCTBE, rae momydanock 100% mpuObuIM HE3aBUCHMMO OT TOTO, B KakOW CTpaHe
BO3BOIWINCE 37aHusA. [lo 3TOM mpuuMHE WHTCPHAMOHANU3AIMS OXpaHBl HMHTEIUICKTYaIbHON
COOCTBEHHOCTH cTajla OBICTPO Pa3BUBATHCS, XOTSA M 1O Ceil JIeHb HeNb3sl CKa3aTh, YTO €CTh CEepbe3HOe
MPOABIDKEHUE BIIEpel B HWHTEPHAIMOHATU3AIMM HEKOTOPBIX oOnacTedd, HampuMep MEXAyHapOJHOM
OXpaHBl HEJIBIDKUMOCTH.

ITo Mepe pa3BUTHA MEKAYHAPOIHOW OXpaHBI MHTEIICKTYaIbHON COOCTBEHHOCTH IMyTeM MPUHATHS
MCXKHAIIMOHAJIBHBIX OOTOBOPOB CTAHOBWJIOCH OYCBUJAHBIM, YTO OAHUX JOrOBOPOB HEIOCTATOYHO,
TIOCKOJIBKY TPOMCXOMMIIO MAacCOBOE W HEHY)XHOE JyOIMpOBaHHME MEp IO PETUCTPALMU ONHHUX W TeX Ke
TOBapHBIX 3HAKOB M M300pETEHHI B MATCHTHBIX OIOPO M MHBIX CITY»)0aX B COTHSAX CTpaH. BBumy OvicTporo
pocrta o0beMa HayYHO-TEXHHYECKOH HMH(pOpManuu B OOJBUIIMHCTBE CTpaH BO3HHKIA HEOOXOAWMOCTH B
coJiepKaHUH OMOTMOTEYHBIX (DOHIIOB W IKCIIEPTHOTO IEPCOHANA, YCIYT'HM KOTOPOTO TPeOOBAIUCH IS
YCTaHOBJICHUS] HOBH3HBI 1 00OOCHOBAaHHOCTH MTATEHTHOH 3asBKU. B memsix nenrpaiu3anuy paboTh B TaHHOM
obnactH, n30exaHus NyOJIMpOBaHUS YCWIMH M Uil oOMeHa ONBITOM OBUIM CO3JaHBl MEXIyHapoaHBIE
AIMUHUCTPATUBHBIC CJ'Iy>K6I)I. A}]MI/IHI/ICTpaTI/IBHaﬂ CTOpOHa MHponecca HMHTCPHAIIMOHAIU3alIUU OXpPaHbl
MHTEIJICKTYaJIbHOH COOCTBEHHOCTH MPOJOJDKAeT OBICTPO pa3BHBATHCSI. OIHOBPEMEHHO HIET IIPOIECC
MOBCEMECTHOTO BHEIPEHHS aHTIHICKOTO SI3bIKa JUTS WCIONB30BaHMS B TOBAPHBIX 3HAKAX M B ITATCHTHOMN
PErHCTpalli C LEeNbI0 W30ekKaHHs JOPOTOCTOSIIEr0 IePeBOJa TEXHHYECKUX MaTepHaloB Ha IECITKU
SI3BIKOB.

IMpomsonum Takke Cepbe3HBIE H3MEHEHHs, Kacamompecs o0beMa TMOHATHA  OXpaHBI
WHTEIJUICKTYyalIbHOW COOCTBEHHOCTH U UCTIOJIB3YeMOM TEpMUHOIOTHH. OHO BpeMs HIMPOKO MUCTIONb30BaJICs
TEPMHUH «IIPOMBIIUICHHAS COOCTBEHHOCTE» Uil 0003HAYCHHUS 00IaCTH, OXBATHIBAIOIICH ITATEHTHOE MIPAaBo,
IpaBa Ha MPOMBIIUICHHBEIE OO0pa3mbl, KOMMEpPYECKyI0 TalWHy, TOBapHbIE 3HAKH W BOMIPOCHI
HEeJJ00POCOBECTHOM KOHKYPEHIIMH. ABTOPCKOE IPaBO 3TUM TEPMUHOM He OXBaThIBajoch. Ho ceifuac stoT
TEpPMHUH OBICTPO BEIXOIHT U3 YIIOTPEOIICHHS U 3aMEHSIETCS 0oJee IMUPOKIM ITOHATHEM KHHTEIUICKTyalIbHAas
COOCTBEHHOCTH», B KOTOpPOE€ BKJIIOYACTCS BECh CMBICIOBOH O0BEM TEpMHHA «IIPOMBIILICHHASL
COOCTBEHHOCTB» ILTIOC aBTOPCKOE TPaBO M CMEXHBIE MpaBa. [IpHyrHa 3TOTO B CIIEAyIONIEM: H3MEHEHNS B
cepe SKOHOMHUYECKHX Peajiiii MPUBEIM K YaCTUHYHOMY COBIAJCHHUIO TOTO, YTO KOTJA-TO OBLIO YETKUMHU
OTIETHHBEIMU MHCTUTYTAMHU MIPaBa, U MPaKTHKH. ABTOPCKOE MPABO PACIIMPHIOCH H OXBATHIIO TaKUE CYTy0o
NpaKTHYECKHe BOMPOCH, KaK MpPOrpaMMHOE KOMITbIOTEpHOE obecriedyeHne. Bo3HMKIM HOBBIE 00JIacTH



MIpaBOBOH OXpaHBI, KaK, HAallpUMep, OXpaHa TOIOJOTHH HHTETPaTbHBIX MHKPOCXEM, UTO IO CYTH €CTb
rHOpU AaBTOPCKOTO M MMATEHTHOTO MpaBa. 3aKOHOAATEIBCTBO O TOBAPHBIX 3HAKAX MPHOOPENIO 3HAYUMOCTh
B 00JIACTSX, KOTOPBIC MPEXKIe OXPAHSINCh JIHIIb aBTOPCKUM IpaBoM. Hampumep, mMapka «buTia3» nmeer
TaKyIO K€ 3HAUUTEIBHYIO IICHHOCTh, KaK H aBTOPCKOE MPaBO Ha COYMHEHUSI STOH M3BECTHON MYy3BIKaJIbHOM
TPYIIIIBL

Korma B XIX B. co3naBanachk MexIyHapoJHasi CUCTEMa OXpaHbl HHTEUIEKTyallbHOH COOCTBEHHOCTH,
B JIUTEPAaTYPHOH M M300pETATEIHCKON AEATEIPHOCTH KIIIOUEBYIO POJb WTPANU WHAWBUIYaJIbHBIE aBTOPHI
(mammpumep, XKronp BepH) u uzobperarenu (Hampumep, Tomac DaucoH). HeoOX0AUMOCTE OXPaHSTh HX
npaBa MOCTYXKKa MOJMTUYCCKUM U HICOJOTHYCCKUM OOOCHOBAHHEM Haualla MEPEroBOPOB MO IEPBBIM
OCHOBHBIM COTJIAIIICHUSIM 00 OXpaHe MpaBa HHTEILICKTYaIbHOU codcTBeHHOCTH. [TocTeneHHo, yxe B XX B.,
TBOPYECKUH TPy TaJaHTIUBBIX JIOAEH PAcIIMpsUICS IO Mepe POocTa ypOBHS 0Opa3OBaHUS HACEICHUS.
CCFO)IHS[ OCHOBHBIMH  TIPOU3BOJAUTEIISIMA HHTCHJ’IGKTyaJILHOﬁ CO6CTB€HHOCTI/I SBJIAIOTCSL KPYITHBIC
MEXIYHAPOIHBIE KOPIOPAIINH, B KOTOPBIX Pad0TAIOT OOJBIINE TPYTITEI CIICIIHATHCTOB. Taknue Koprmopamnun
BCeTaa JIOOOUPYIOT MPUHSITHE 3aKOHOAATEIHCTBA U 3aKIIFOYEHUE JOTOBOPOB, 3AIIUIIAIONINX X HWHTEPECHL.
B XIX B. 1 B Hauane XX B. HauOoJee KPyIHbIE U OBICTPO Pa3BUBAIOIINECS TOBAPONIPOU3BOJUTENHN ObLIH,
HalpuMep, B YTONbHOH, CTaJEIUTEHHOM M aBTOMOOWIBHOW NPOMBIIUICHHOCTH. B HacTosmee Bpems
HamboJee OBICTPO PAa3BHBAIOIIMECS KOMIAHUU — O3TO CO3JATENH HHTEIUICKTYaJbHOH COOCTBEHHOCTH:
MPOM3BOAMUTENN MIPOTPAMMHOTO OOECIICUCHHUS, HHAYCTPUS Pa3BICUCHUI U (papMaIleBTUYECKUE KOMITAHHH.
TpaguuuoHHBIE TOBapONPOU3BOJMTENN B JIOOOMPOBAHMM CBOMX WHTEPECOB IIPECIIEAOBATIN YacTo
HECOBMECTHMEIC IENTH. OTKPHITHS 3apyOC)KHBIX PBHIHKOB UIS CBOMX TOBapoB, C OHOH CTOPOHBI, U
OTpaHMYCHHsT KOHKYPUPYIOIIET0 ¢ HUMH MMIIOPTa B CBOM CTpaHbl — ¢ JIpyroi. Haunbomee coBpeMeHHBIE
TOBApPOIIPOU3BOIUTEINH, HAPUMEp MPOM3BOAUTENN KOMIIBIOTEPOB, Oojiee 3aMHTEpECOBaHBI B CBOOOIHOMN
TOPTOBJIE, HEXXENU B MPOTEKIMOHU3ME. Pe3ynbTraToM pa3BHTHS CBOOOMHOW TOPTOBJIHM CTAJO IIOSBICHHE
OCHOBHBIX PErHOHATBHBIX 30H CBOOOIHOM Toproeiu (EBpomeiickoro corsa) u peryiupyonux ee npaBul,
HanpuMep CeBepoaMepHKaHCKOro cormaimenus o cBobome toproau (HADTA), a tarkke mepecMOTp
I'enepansHoro cornamenus mo tapudam u toprosie (CATT) u ero mpeobOpasoBanme Bo BcemupHyio
ToproByio opranuzaiuio (BTO).

B Hame#t ctpaHe TEPMUH HHTEIUICKTYaIbHAasi COOCTBEHHOCTH», CUUTABIIMICS HETPUEMIIEMBIM C
koHIa XIX B., BHOBb BoOIle] B HAay4HBI 00OpOT M B 3aKOHOAATeNbcTBO B Hadane 90-x romos, a
OKOHYatenbHO ObUT y3akoHeH Koncturymueir PO 1993 r. Xors ct. 44 Koncturynuu P®, nocssiieHHast
CBO0OO/IE IUTEPATYPHOTO, XyA0KECTBEHHOTO,, HAYYHOTO, TEXHUYECKOTO U IPYTUX BUIOB TBOPUECTBA,
U HE PacKpbIBaeT COACP>KAHUE AAHHOTO MOHSATHS, B HEW MOAYEPKUBAETCS, YTO «HUHTEIEKTyalbHas
COOCTBEHHOCTH OXpaHseTcs 3akoHom». Hoserit ['paxmanckuit kogexe PD, KOTOPHIN Takke OmepupyeT
JIAHHBIM TIOHSATUEM, PACKPBIBACT B 00IIIEM BUJE €ro cojaepikanue B cT. 138. AHanu3 yka3aHHOH CTaThbu
MO3BOJISIET  CAENAaTh BIIOJHE OINpPENETICHHBIM BBIBOJ O TOM, UTO TOJ UHMENIEKMYANbHOU
Cc0OCMBEeHHOCHbI0 B POCCUHCKOM 3aKOHOIATEIhCTBE NMOHMMAETCS HE YTO HHOE, KaK COBOKYNHOCHIb
UCKTIIOYUMENIbHBIX NPA8 HA pe3yibmambl UHMELIeKMYAIbHOU 0esimeIbHOCIU, d MAKice HeKomopule
uHble NPUPABHEHHBIE K HUM O00BEeKmbl, 8 YACMHOCU CPedcmea™ UHOUBUOYATUAYUL 2/4ACHUKO8
2PAdCOaHCK020 060poma U Npou38oOUMOU umu npodykyuu (pabom, yciye). llepedHss KOHKPETHBIX
00BEKTOB MPABOBOI OXpaHBbI, MOANATAONINX IO OHITHE HHTEIICKTyallbHOM cobctBeHHOCTH, 'K He
cogepxut. OnHako u3 cr. 138 'K ogHO3HAYHO cliemyeT, YTO COOTBETCTBYIOIIAS MPAaBOBasi OXpaHa
pe3yIbTaTOB MHTEJUICKTYaJbHOM NEATEeIPHOCTH W JAPYTMX NPHUPABHEHHBIX K HHUM OOBEKTOB
obecrnieunBaeTCs JTUIIb «B CIy4YasX W B MOPSIKE, yCTAHOBIEHHBIX HacTOAIMM KomaexcoMm u apyrumu
3aKOHAMI». JTO O3HAYaeT, YTO JUIsI OTHECEHHWS TOTO WM HWHOTO pe3yjibTaTa HHTEIICKTyaIbHOMN
JISITEILHOCTU WIM WHOTO 00BEKTa K MHTEIUICKTYyalIbHOW COOCTBEHHOCTH TpebyeTcs [Ipsmoe ykazanue
3aKOHa.

IlomoOHBII TOMXOA HA CETOMHSIIHWN [IE€Hb ONpaBlaH, MOCKOJBbKY, BO-TIEPBBIX, IOKa eIle
OTCYTCTBYIOT  p€aJbHBIC  BO3MOXHOCTH JUIs  OOECIEYeHUs TPAaBOBOW  OXPaHbI  JIHOOBIX
UHTEJUICKTYalbHBIX JOCTHKCHUM U, BO-BTOPBIX, MPEJOCTABICHUE OXPaHbl HEKOTOPHIM pe3yJbTaTaM
BPS/I JIM TIE€TIECOO0Pa3HO MO YHCTO IMPAKTHYECKUM COOOpakeHHsM. Ta3e, He BBI3BIBAET COMHEHHI
MIPaBOMEPHOCTH TTOCTAHOBKH BOIIPOCA O BBEICHUH MPABOBOM OXpaHBI HAYUHBIX WUJCH, TUIIOTE3, TEOPUI
U UHBIX TOJOOHBIX HAy4YHBIX pe3ynbTaToB. [IpoOiiemMa, OIHAKO, COCTOMT B TOM, Kak CO3/aTh
COOTBETCTBYIOIIMI MPABOBOW MEXaHM3M, HE Mpubderas K KOPSHHOH JIOMKE CIOXHBIIUXCS TTPABOBBIX
WHCTUTYTOB U HE CTaBsI MPEMATCTBUMA 711 Pa3BUTHS HAyIHO-TEXHUUECKOTO Mporpecca. [loka momeITku
OTJICNIBHBIX YYCHBIX M 3aKOHOJATENICH pPemuTh 3Ty MNpoOiieMy KaKUMH-THOO0 3HAYUTEIHHBIMU
yCIeXxaMH HEe YBEHYAIIUCh.

[IpumepoM 00BEKTa, OXpaHa KOTOPOTO BIIOJHE MOXET OBITH OOECIedeHa B TPAIUIIHOHHBIX
3aKOHOJATEeNbHBIX paMKax, HO BpPSJ JIM IieJecooOpa3Ha Ha COBPEMEHHOM JTalle, MOXKET CIY>KUTh



BHJICO3aIIUCh. B NpHHLMNMAIBHOM IJIaHE BHUAEO3alMCH HUYEM HE OTIMYAIOTCS OT 3BYKO3AINUCEH,
OXpaHSEMBIX B KadeCTBE OJTHOTO U3 OOBEKTOB CMEKHBEIX TPaB, U C TCOPETUUCCKOW TOUKU 3pPEHUS,
0€3yCIOBHO, JIOJDKHBI OBITH MPHYUCICHBI K 0OBEKTAM HHTEIUICKTYadbHONH COOCTBeHHOCTH. OMHAKO B
HaCToOsIIIee BpeMsi B OONBIIMHCTBE CTPaH, IPEIyCMATPHBAIONINX OXPaHy CMEKHBIX IpaB, BHICO3AMUCH
00BEKTaMK CMEXKHBIX TpaB He mpu3HaTcs. He obecnieunBaeTcs ux oxpana u MesxxayHapoaHoi (Pumckoii)
KOHBEHIIME 00 oXpaHe WHTEPECOB AapTUCTOB-HCIIOJHUTENCH, MPOU3BOAMUTENCH (QOHOTpaMM |
BEIIATETIbHEIX oOpranm3anuii 1961 r. B »THX ycnoBusSX BBelEHHE B POCCHIICKOE 3aKOHOIATEIECTBO
CHelMaJbHOH OXpaHbl BHJEO3aNHUCEl HelenecooOpa3Ho, TeM Oojee ¢ ydyeToM TOro, 4YTO Ha HHUX
pacTpoCTpaHsIOTCs 00IIKe HOPMBI aBTOPCKOTO TIpaBa.

OtcyrcrBue B ['K ykazaHWs Ha KOHKpPETHBIE BHABI OXPaHSEMBIX OOBEKTOB HHTEIUICKTYAITBHON
COOCTBEHHOCTH MPEAOCTABISAET BO3MOXKHOCTh IyTEM MPUHATHS COOTBETCTBYIOIINX 3aKOHOB WJIM BHECEHUS
B HMX HM3MCHCHHI M HOHOHHCHHﬁ OTHOCUTH K HUX YUCIY TC WJIM HUHBIC PE3YJIbTAThbI HHTeHHeKTyaJILHOﬁ
JeSITeIFHOCTH, TO €CTh Ooyiee omepatuBHO W He MeHss camoro 'K pemats Bce atm Bompochl. Kak
MOKa3bIBa€T MHUPOBOW OMNBIT MOCIHEAHUX JBYX—TpeX HECATUICTUH, YUCIO M BHUABl OXPaHAEMBIX
pe3yIbTaTOB HMHTEIUIEKTYaJbHON NEATENIbHOCTH TIOCTOSHHO PacIIUpsAOTCsA. Tak, TOMBKO 3a MOCIEeIHUE
JIECSITh JIET Kpyr oxpaHseMbix B Poccuiickoit ®denepanni 00bEKTOB MHTEILIEKTYaIbHONH COOCTBEHHOCTH
MIOTIONTHIJICST MTOJIE3HBIMH MOJISIISIME, HAaMMEHOBAHHSAMH MECT IIPOUCXOXKACHHS TOBAPOB, TOIOJOTHUSIMHU
UHTETPAIbHBIX MHKpPOCXEM, mporpamMamu it OBM, 6a3aMu NaHHBIX, CIy>K€OHOH M KOMMEPUECKOM
TaltHOU, 0OBEKTaAMH CMEXHBIX TpaB. HanpoTuB, Takue pe3yabTaThl HHTEIUICKTYalIbHON JeSITeIbHOCTH, KaK
OTKPBITHS U PAIlOHATIN3aTOPCKUE MPEUTOKCHIS, INIIIINACH IPAKTUIECKOH OXPaHBI, XOTSI BOTIPOC O HUX B
3aKOHOJATENFHOM IUIaHE JO CHX IOp OKOHYATelIbHO HE pelleH. Tak WM HHaye, COCTaB OOBEKTOB
MHTEIJICKTYaJlbHOM COOCTBEHHOCTH HE HAXOAWTCS B 3aCTHIBIIEM COCTOSHUHM, d, HAIPOTUB, MOCTOSHHO
YTOUHSIETCS] I KOHKPETH3UPYETCSI.

XapakTepu3sysl MOHATHE UHTEIUIEKTyaJIbHOW COOCTBEHHOCTH, HEJIb3sl 000HTH BHUMaHUEM U BOIIPOC O
TOM, 4YTO BKJIaAbIBACTCA B HEIO Ba)KHEHUIITUMH MCXKAYHAPOAHBIMH COTIAIICHUAMU, TEM 60.]'[66 4TO B
cootBercTBHH ¢ KoHcTuTynmeir P® te n3 HuX, B KOTOpHIX y4acTByeT Poccmiickast deneparus, SBISIOTCS
COCTaBHO# 4acThi0 poccuiickoii mpaBoBoii cuctemsbl (4. 4 cr. 15). HauGonee moiHbIM 00pa3oM MOHSTHE
WHTEIUIEKTyallbHOU coOcTBeHHOCTH packpbiBaeTcs B 1. VIII ct. 2 KonBenmuu, yupexaaromeii BcemupHyro
opraHm3anuio uaTe/uIeKTyansHoi coocteernnoctr (BOUC), ot 14 urons 1967 r. B Heli ykassiBaeTcs, 4TO
MHTEJUIEKTyallbHasi COOCTBEHHOCTh BKJIIOYAET MpaBa, OTHOCSIINECS K:

JIMTEPATYPHBIM, XyJOXKXCCTBCHHBIM U HAYYHbIM HpOI/ISBeI[eHI/IHM;

HCTIOJTHUTEIBCKON JAEeATEIFHOCTH apTHCTOB, 3BYKO3AIICH, PAli0- U TEICBU3HOHHBIM IIepeiadaMm;

HN300PETEHUSIM BO BCEX O0IACTSIX YEIIOBEUECKOM NESTENEHOCTH;

HAYYHBIM OTKPBITHSIM;

MPOMBIIUIEHHBIM 00pa3nam;

TOBapHBIM 3HaKaM, 3HaKaM OOCIy)XHBaHHSA, (UPMEHHBIM HAUMCHOBAaHMSAM H KOMMEPUYCCKHM
0003HAYEHUSIM;

3aIUTEe MPOTHB HETO0OPOCOBECTHON KOHKYPEHITUH;

a TaKkKe BCE JApYyrue IpaBa, OTHOCAIIUECS K WHTEIJIEKTyallbHOM COOCTBEHHOCTH B
IPOU3BOJICTBEHHOM, HAYYHOM, JIUTEpaTypHOH U Xy0KECTBEHHOH 00acTAX.

B nazBannoit KonBenmmm, kak u B 'K, TepmMuH «uHTeIeKkTyalbHas COOCTBEHHOCTH»
UCTIONB3YETCSI B COOMpATENIbHOM CMbIciie, o0Oo3Hawas co0oif Bce MmpaBa Ha pPe3yJIbTaThI
TBOPYECKOHN NIEATEIHPHOCTH W HEKOTOpBIC NpHpaBHEHHBIE K HUM OO0BEKTH. Conepikaniuiics B
KonBen1uu nepedyeHb KOHKPETHBIX BUAOB UCKIIOYNTENBHBIX MTPAaB HOCUT MPUMEPHBIN XapakTep U
MOXXET OBITh JIETKO JIOTIOJTHEH WHBIMH pe3yJibTaTaMH WHTCIUICKTYadbHOW JIEeSATSIBHOCTH.
OueBHUJIHBIM SBTSIETCSA W TO, 4TO Ha wieHoB BOUMC He Hamaraercs 00s13aTe€IbCTBO 00SCIIEYUTh B
CBOMX CTpaHax OXpaHy BCEX MepeuuceHHbIX B KOHBEHIIMU MpaB, U OHU CaMU OMPEACISIIOT KPyT
OXpaHsAEeMBIX OOBEKTOB HWHTEIUIEKTYyallbHOH coOCTBeHHOCTH. HakoHemn, Jaxke NpHU CUIBLHOM
JKEJTaHWH B MPHUBEICHHOM BBIIIE ONMPEICICHUH TPYAHO YCMOTPETh KaKyro-JIuOO CBs3b (Kpome
YHCTO TEPMHUHOJIOTHYECKOTO CXOJICTBA) MOHATHS HMHTEIUIEKTYAIbHOH COOCTBEHHOCTH W TIpaBa
COOCTBEHHOCTH B €T0 TPAIUIIHOHHOM CMEICIIE.

[MonBomst onpeneNeHHbIH UTOT CKa3aHHOMY, MOXXHO OTMETHTH, YTO H COBPEMEHHOE POCCHICKOE
3aKOHOJATENBCTBO, M MEXKAYHAPOIHBIEC COTIAIICHUS TOHUMAIOT MO UHMELIeKMYAIbHOU
CcobCMBEHHOCMbI0 COBOKYNHOCHb UCKTIOYUMENbHBIX NPAS KAK JUYHO20, MAK U UMYUECMBEHHO20
Xapaxmepa Ha pe3yibmamvl UHMELNeKMYaIbHOU U 8 NEPEYIO 04epedb MEOPHecKol 0esimeabHOCmU, d
maxoice Ha HeKomopble unble NPUPAGHEHHble K HUM 00beKmbl, KOHKPEMHbIll NepedeHb KOMopbix
YCMaHagIu8aemcs 3aKoH00amenIbCmeoM COOMEEMCMEYIowel CMpaHsl ¢ yuemom NPUHAMbIX elo
MeNCOYHAPOOHIX 00a3amenbcme. B HacTosIee BpeMsl TSPMUH KHHTEIUIEKTyalbHast COOCTBEHHOCTH JIUIIh



B HCTOPUYECKOM TUTaHE CBSI3aH C TEOPHEH MHTEIUIEKTyaabHOU cobcTBeHHOCTH KOHIAa XVIII — Hagama X1X
BB. U HE TaUT B ce0e HUKAKOI pealbHOM OMAaCHOCTH B YaCTH BBEICHUS B 3a0TyK/A€HHUE OTHOCUTEIHHO
IOPUINYECKON TIPUPOABI TEeX MpaB, I 0003HAUEHHS KOTOPBIX OH OOBIYHO HCIONB3yeTcs. [loaToMy aiist ero
MIPUMEHEHUS U B 3aKOHOJATEIBCTBE, U B IOPHIMUCCKOH TUTEPAType HET HUKAKUX CEPhE3HBIX
MPOTUBOIIOKA3aHU.

1. UHTepHALIMOHAIN3ALUS IPABA MHTEJIEKTYAJbHOI COOCTBEHHOCTH

IIpaBo WHTENNIEKTyadbHONH COOCTBEHHOCTH ABNSETCS OMHOW M3 Hambomnee OBICTPO
Pa3BUBAIOIIMXCA U YKPEIUISIOMNXCS HAa MEXX/IYHapOJHOM YPOBHE MOJOTpaciiel IpaXJaHCKOTO MpaBa.
B MexmyHapomHBIX JOrOBOpax HE MPOCTO OIPENSISIFOTCS OCHOBHBIE OYEpPTaHUs OOJBIIMHCTBA
WHCTHTYTOB TpaBa MHTEJUIEKTyaJIbHOW COOCTBEHHOCTH, HO M JETAaJbHO PETNIAMEHTHPYIOTCS MHOTHE
KOHKPETHBIE TOJIOKEHUS. OTH TIOJOXKEHHS OCTABIISIOT CPABHUTENBHO MAaJl0 BO3MOXHOCTEHM JUIS
BapHallMii Ha HAIMOHAIBbHOM ypoBHe. Tak, Hampumep, MeXIyHAapOJHBIE JOTOBOPHI MO aBTOPCKUM
IpaBaM COJAEPKaT MOJIOKEHHUS], IO KOTOPBIM aBTOPCKOE MPaBO UMEET MOKU3HEHHBIA CPOK JEHCTBUS
wioc 50 nmer. CTpaHbl — YYacTHHIBI TaKUX JOTOBOPOB MOTYT BBOIUTH OOJe€ JJUTENBHBIA CPOK
OXpaHbl, HO YKOpauuBaTh €ro He BmpaBe. M XOTS TeopeTHYecKH CUUTAETCs, YTO NMPHUCOEAMHEHUE K
TaKUM JIOTOBOpaM — JIeJI0 JTOOPOBOJBHOE, CTPaHBI, HE BCTYIIMBIIKE B JOTOBOPHBIE OTHOIICHUS II0
OXpaHE WHTEIUICKTyaJIbHOH COOCTBEHHOCTH, HE MOTYT CTaTh WWieHaMH BceMupHOW TOProBoit
OpraHM3allMM U TOABEPraloTCid TAaKOMY MIABIEHHIO CO CTOPOHBI BEOYIIUX TOPIOBBIX JAEp)KaB, UTO
MIPUCOEINHEHHE K JOTOBOPY B ACUCTBUTEILHOCTH CTAHOBUTCS JIEJIOM 00S3aTEeIHHBIM.

MexnyHapoIHBIM acHeKT TMpaBa WHTEUICKTYadbHOW COOCTBEHHOCTH HMEET U Jpyroe
nposiBieHne. B MHpoOBOM coOOIIeCTBE OJHM CTpPaHbl SABISIOTCS OCHOBHBIMHM 3KCHOPTEpPaMHU
MHTEJJICKTYaJIbHOH COOCTBEHHOCTH, JAPYIME€ — OCHOBHBIMH HUMIIOpTEpaMH. 3HAYUTENbHAs OIS
WHTEJUIEKTYaIbHOM ~ COOCTBEHHOCTH  IPOW3BOAWTCA  THUTAHTCKAUMH  MHOTOHAITMOHATBHBIMH
KopropanusMu. OHU 3aUHTEpPECOBaHBl B MUPOBOM OXpaHe cBOMX mpaB. Hampumep, xopommii puiasm
MOXET UMETh OAMHAKoBO Oojbinoi mpokar B EBpomne, Bocrounoit Asun u B CeBepHOH AMepuke.
W3obOperarens HOBOTO cOTOBOTO TeneoHA B MAalleHBKOHM cTpaHe, ckakeM B DuunsHmum, Oyaer
ropazno Oojiee 3amHTEpecoBaH B peructpanmuud cBomx mpaB B CIIA wim B SlmoHwM, a HE B
OUHISHANN, TTOCKOJIBKY YPOBEHb BO3MOXKHBIX JOXOOB OT MPOAaXK B 3TUX CTPaHaX BHIIIIE.

B HeKoTOpBIX oOTpacisX TMpaBa 3HAHUE MEXKIYHAPOAHOTO W 3apyOeKHOTO TpaBa — 3TO
KyJbTypHasi pockolib. Hanpumep, aaBokat, CIEHHUAIU3UPYIOMIMICS MO YTrOJOBHBIM J€NaM, MOXKET
JOOUTHCS ycmexa, 00yazas 3HaHUAMHU TOJBKO YTOJIOBHOTO IMpaBa W Mpoliecca CTpaHbl, B KOTOPOIl OH
npaktukyet. lOpucTy, cnennaau3upyromeMycs B BOIpocax onepanuii ¢ HeJBIKUMOCTBIO (TaKuX, KaK
3aJI0T, MPO/IaXKa WK apeH/a), He HY»HO 3HaTh UMYIIIECTBEHHOE MPaBO Apyrux crpaH. Ho crneruanuct
M0 HMHTEJJIEKTYalbHON COOCTBEHHOCTH TMOCTOSHHO MMEET JIEJ0 C MEKAYHApOJHBIM U 3apyOeKHBIM
npaBoM. Ecim ero KiIMeHT He NpUHUMAEeT HYXHBIX Mep s OXpaHbl HHTEIUIEKTyalbHOM
COOCTBEHHOCTH, OH MOJXET TOTEepSATh MpaBa Ha Hee HE TOJBKO II0 3aKOHAM CBOCH CTpaHbI, HO W IO
MEeXIyHapOTHOMY TpaBy. M 4ToOBI yCIemHO KOHTAaKTHPOBATH C 3apyOEKHBIMU aIBOKATAMH IO JejaM
TaKWX KIHMEHTOB, IOPUCT JOJDKEH 00JajaTh JOCTaTOYHBIMHM 3HAHUSAMHU II0 MEXKAYHApOJHOMY MpaBy
UHTEJUIEKTYaJIbHONH COOCTBEHHOCTH.

2. IucéanaHc HHTEPECOB CTPAH, IKCHOPTHPYIOIIHUX U HMIOPTHPYIOIINX 00HEKThI
HHTEJIEKTYaIbHOI COOCTBEHHOCTH

HauGonee cepbe3HbIi KOH(MJIMKT HWHTEPECOB B MHPOBOH CHCTEME OXpaHbl WHTEIUICKTyaJbHOU
COOCTBEHHOCTH BBI3BaH MPOTHBOPEUHSIMH MEXIY TaKUMHU cTpaHami, kak CIIIA, KOTOpbIE SKCTIOPTHPYIOT
UHTEIUICKTYaIbHYI0 COOCTBEHHOCTD, M TaKMMH, Kak KuTaii, KOTOPBII SBISETCS €€ UMIIOPTEPOM B YHCTOM
BUE. YKpEIUICHHE MEXIyHApOIHOW CHCTEMBl OXPaHBl WHTEUICKTYAJBHOH COOCTBEHHOCTH O3HA4YaeT
IepEeBO]T IEHHOCTEH U3 CTPaH-UMIIOPTEPOB B CTPAHBI-IKCIOPTEPHL. [10CKOIBKY CTpaHAMH-IKCIIOPTEpaMU
WHTEJUIEKTYaJIbHOW COOCTBEHHOCTH SIBJISIFOTCS, KaK MpaBUJIO, CTPaHbl ¢ HauOojiee BBICOKO Pa3BUTOM
9KOHOMHUKOM, ATO O3Ha4yaeT, YTO IIEHHOCTH IEepeTeKaroT W3 OeqHOH cTpaHbl B Ooraryr. PesymbTaTom
SBISIETCSl TIPOAOIDKAomascss Ooppba 3a pa3BUTHE MEKAYHAPOTHOTO IIpaBa HHTEIUIEKTYaTbHOW
COOCTBEHHOCTH.

Ota Goprba mpornuia yeTeipe 3tana. [lepssiit mmmmncs 1o 50-x rooB, U 3To OBUT 3Tall, KOT/Ia MEHEe
Pa3BUTHIC CTPAHBI NPEIOCTABISUIA OTPAaHWICHHYIO OXpaHy MHTEIUIEKTYaIbHOW COOCTBEHHOCTH M JIHOO HE
NPUCOSAUHINCh K MEXKIYHAPOJHBIM JOTOBOpaM, Hampumep, K BepHCKOH KOHBEHIUH, MO KOTOPOU
TpeOyeTcsi BEICOKUH ypOBEHb OXpaHbl WHTEIUIEKTYaJIbHOW COOCTBEHHOCTH, TUOO MPUCOCTUHSIINCH K HUM



Ha OyMare, HO He HCTIOJHSUIM UX ITOJIOKEHUH Ha neste. Ha BTopoM 3Tare npakTHYecKH BCe CTPaHBI IPUBETH
CBOU CHUCTEMBl OXpaHbl HHTEIIEKTYyadbHOH COOCTBEHHOCTH B COOTBETICTBHE C MEXAYHAPOAHBIMU
CTaHJapTaMy, HO MHOT'ME€ TroCcyaapCTBa A0 CUX IOP HEC MOTYT WK HE XOTAT Ha MNPAKTUKE obecrneynBaTh
COOITIOICHNUE TIPaB Ha MHTEIUIEKTYaIbHYI0 COOCTBEHHOCTD. TpeTHii 3Tan Havajics CpaBHUTEIBHO HETaBHO C
NPUHATUS TIOJIOKEHUS O TOM, YTO CTpaHbl — 4ieHbl BCceMUpHOI TOProBoil OpraHu3alué JOJHKHBI
obecrieunBaTh OXpaHy MHTEJUIEKTYyalbHOH COOCTBEHHOCTH M Ha Oymare, W Ha Jenie. DTOT dTal elie He
3aBEPIIMJICSI, HO YXKE celyac HAYMHAETCS YETBEPTHIM JTall, XapaKTePU3YIOUIUICS pacUIMpeHHeM |
UHTeHCU(UKAIMel OXpaHbl UHTENIEKTyaabHOM COOCTBEHHOCTU BBHY HAONIOAAIOLIETOCS CTPEMIICHHS K
IPUBATH3AIMU» WHTEIUICKTYalIbHOW COOCTBEHHOCTH, HaXOAAIIeHcs B OOIIECTBEHHOM IOJb30BaHUU.
Kommanny, 3aHMMaronyecs MacCOBBIM IIPOM3BOJICTBOM HHTEIUICKTYAIBHONH TPOAYKIMH, W CTPaHHI,
SBILIIOIMECS. €€ OCHOBHBIMH OJKCIIOPTEpaMH, MOCTOSHHO pPa0OTaloT HaJA YCWICHHEM OXpPaHBI
PIHTeJ]J]eKTyaHBHOﬁ COOCTBEHHOCTH H HaagQ TEM, YTOOBI BBIBECTH HUHTCJUICKTYaJIbHYIO COOCTBEHHOCTEH M3
cepbl 0011Iero MOTH30BAHMUS.

DTO TeYeHHWEe W XOpOIIO OPraHW30BaHO, W xopomo ¢uHaHcHpyeTcs. OHO OTMedaeTcs
OJHOBPEMEHHO Ha HANWOHAIBHOM, PETrHOHAJBHOM W MEXIYHAapOJHOM VPOBHAX. YCIEX,
JIOCTUTaeMbli Ha JIOOOM U3 HHUX, CONPOBOXAACTCS KaMIaHWed 3a MEXKIyHapOIHYIO
«TapMOHU3AIIMIO» TIPAaB Ha WHTEJUICKTyAIbHYI0 COOCTBEHHOCTh C IENbIO TIOTHAThH JAPYTHE YacTH
CUCTeMbl Ha Oojiee BBICOKUN YpPOBEHb. XOPOIIUM MPUMEPOM MOXKET CIY>KUThb YCIIEX,
JOCTUTHYTBIN B 1000MpoBanuu npuHsaTus EBponelickuM coro3oM JIupekTHBbl B 0071aCTH OXpaHBbI
npaB Ha WHTEIUIEKTYyallbHYl0 COOCTBEHHOCTh, MO KOTOpoii Ha 20 Jser yBelnMYMBaeTCs
JUTUTEIHLHOCTh CPOKA aBTOPCKHUX MpaB. JTa /[upekTrBa aBTOMATHYECKH CcTaja 00s3aTeIbHON IS
Bcex crpaH — wieHoB EC. Ona Oputa wucnons3oBana u B CIIA mpencraButensiMu
MIPOMBIIIICHHOTO JI0O0H ¢ 11enbio yoeauTh KoHrpece MpuHAThH 3aKO0H, TaKXKE yITTHHSIONINA CPOK
neiictBus aBTopckux npas Ha 20 net. Ecim Takoi ycrex yaactes MOBTOPUTH B B IPYTHX CTpaHax,
TOTJ]a MOYKET TIOSIBUTHCS OOJIBIIAs BEPOSTHOCTH BOBMOKHOCTH BHECEHHSI H3MEHEHHH B bepHCKYIO
KOHBEHIIMIO (Hanbosiee BaKHBIM MEXIYHAPOIHBIH JTOKYMEHT IO aBTOPCKHM IIpaBaM) C TEM,
Y9TOOBI CPOK OXpaHbl aBTOPCKUX TpaB ObuT yBenndeH Ha 20 net. [IpeacraBisercs, YTO IBHKCHHE
3a yCWJIEHHE OXpaHbl MHTEJUIEKTYalbHOM COOCTBEHHOCTHM U «IPUBATHU3ALMIO» TMpaB Ha
MHTEIJICKTYaJIbHYI0 COOCTBEHHOCTDb, HAXOALIYIOCS ceiyac B 00IEeCTBEHHOH cdepe, OCTAaHOBUTH
OYEHb TPYIHO, IIOCKOJBKY 3a HUM CTOSAT M BBICOKOOPIaHU30BAaHHAs IIPOMBIIUIEHHOCTh, U
JTUTUIOMATHYeCKd OQOPMIICHHBIE YCHIIMSA, a TPOTUB HETO BBICTYNMAaeT HEOJHOPOIHAS H
HEOpPraHW30BaHHAsl OOIIECTBEHHOCTb.

HecMoTpst Ha TO, YTO OTPOMHEI BKIIAJ POCCUHCKON HAYKH, JUTEPATYPHl U MCKYCCTBA B MHPOBYIO
LUBUIM3ALUIO OOIIENpU3HaH, B HacTosuee BpeMsa Poccusi, 6ecCliOpHO, OTHOCUTCSI K YUCIIy UMIOPTEPOB
UHTEIJIEKTyaIbHOM cOoOCTBEHHOCTU. JlaHHOE 0OCTOSATENBCTBO CIYKUT OJHOM M3 TJIABHBIX IMPUYMH TOTO,
YTO peanbHBIl YPOBCHb OXpaHBl IpaB HAa MHOTHE OOBEKTH HHTEIUIEKTYyaJbHOW COOCTBEHHOCTH
IOPOJOJDKAET OCTaBaThCs KpalfHE HU3KMM, TaK KaK MHOTHE IIOJIOKEHHMS HOBBIX POCCUIICKMX 3aKOHOB,
OTHOCSIIUXCA K paccMaTpuBaeMoil cdepe, HE UCHOIB3YIOTCsA Ha mpakThke. JKemanue Poccuu BAUTHCS B
MHPOBOE COOOIIECTBO W HAa PABHBIX yYaCTBOBAaTh B TOPTOBBIX OTHOWICHHSX MOXET OBITH PEaIM30BaHO
JUIOIh TPH YCIOBHH OOECIICUYEHHsS €0 pealbHOH OXpaHBl HHTEIUIEKTyalbHOW coOcTBeHHOCTH. K
COXAJICHUIO, HAJUIEXKUT MPU3HATH, UTO MOKA AN PEHICHHUs AAaHHOH 3afayd B CTpaHEe HET HEOOXOAUMBIX
npeanocsutok. [lonuTHueckas u SKOHOMHIYECKass HecTaOMIEHOCTD, 0€33aKOHNE W YHHOBHHYHMH MPOH3BOIL,
pasryl MpecTYIMHOCTH W MPOHUKHOBEHHE MOCICIHEH MPaKTHIeCKHd BO Bee chephl OOIMIEeCTBCHHON JKU3HH,
HU3KUU YPOBEHB MPABOBOM KyJIbTYpPhl M allaTUA NPOCTHIX TPaXKAaH, OOJBIIMHCTBO U3 KOTOPBIX HAXOIUTCS
3a yepToi OETHOCTH, — BCE 3TH U HEKOTOpHIE ApyTrHe (pakTopsl BPsI 1M OJAaronpHATCTBYIOT OXpaHe MpaB
Ha TaKyl0 BO MHOTOM 3()eMEepHYIO BEIlb, KAKOBOH SBISETCS MHTEIUICKTyalbHas COOCTBEHHOCTh. VHBIMH
CJIOBAMU, HU O KaKoO¥ pealbHON OXpaHe MHTEICKTyalbHOI COOCTBEHHOCTH HEBO3MOXKHO T'OBOPUTH 10 TEX
1op, TIOKa B CTpaHe He Oy/IeT HaBeeH AIIEMEHTapHBII MOPSIIOK.

B. PoJib 10pucTa, cienuajn3dupyromerocs B cpepe HHTEJIEKTYaIbHOH COOCTBEHHOCTH

Ponp ropucTa, cnenuanM3upyIOmErocs B cdepe WHTEUICKTYalbHOH COOCTBEHHOCTH B M3BECTHOM
CMBICJIE CXOJIHA C POJIbI0, KOTOPYIO UIPAIOT IOPUCTHI-KOHCYJIBTAHTH B JPYTUX BOMPOCAX, HO BMECTE C TEM
OHA UMEET CBOM cepbe3Hble OTHuMs. Kak 1 Apyrue IpucKOHCYIbThI, CHEUAINCTHI [0 HHTEIJIEKTYaIbHOM
COOCTBEHHOCTH JIOJDKHBI OXPaHATh MpaBa CBOMX KIMEHTOB M IIOMOTaTh MM H30€raTh HapyIICHHH IpaB
IpyTUX mpaBoobnamareneidi. Ho B oTimume OT IOPHCKOHCYIBTOB IO IPYTUM BOIPOCAM CIICIHATHCTEHI O
WHTEJUIEKTYyallbHOW COOCTBEHHOCTH OTBETCTBEHHBI 32 OXpaHy MpaB B MHOM MaclITade, T.e. IPaKTUYECKH IO
BCEMY MUDY.



Tak, IOpPHCTBI, MpakTUKyomme B cdepe HEOBIDKUMOCTH, IOJDKHBI, KaK MpaBWIIO, 3HAThb
3aKOHOJATENIbCTBO, PErYNUPYIOIee UMYIIECTBCHHbIE MPAaBOOTHOLICHUSI B Mpejesax OJHONH KOHKPETHOMH
IOPUCAMKINY, 2 UIMEHHO B IIPEeTax MecTa HaXOXKICHHUs HEABMXUMOCTH U KOMIICTEHIIMH CaMOT0 IOPUCTA.
He cymecTtByeT BepOsITHOCTH TOTO, YTO KaKOe-IH00 MHOE 3aKOHOAATENLCTBO, KpOMe (ppaHITy3cKoro, OymeT
peryaupoBaTh MpaBa COOCTBEHHOCTM Ha 3eMlI0 U 31aHus B Ilapmwxe. A oT chmenuanucra Mo
UHTENJICKTYyaJIbHOM COOCTBEHHOCTH TpeOyeTcsi 3HaHHE S3TOH OTpaciM M B MEXIYHapOJHOM IUIAHE.
OpaHITy3cKOMY MPOM3BOIMTEIIO0 TOBApPOB, HApUMeEp, HEOOXOAMMBI PaziIM4HBIC BHIBI OXpaHBI IIpaB Ha
UHTEIUICKTYaTIbHYI0 COOCTBEHHOCTH (MATEHTHI, OXpaHa TOBAPHBIX 3HAKOB, OXpaHa aBTOPCKHX IIPaB H IIp.)
He Toubko B npeaenax @Ppanuuu, HO U B EBpomneiickoM coo3e, a IpPakTUYECKH II0 BCEMY MHUDY.
@paHIy3CKUi clienuanucT Mo HEABMKMMOCTH JOJDKEH IpPEIBHAETh BO3MOXHBIE IJIsI CBOEr0 KIMEHTa
MOCJIEACTBUSL TAaKUX IPAaBOOTHOILIEHWM, KaK CEpBUTYT, apeHJa M T.H., KOTOpble MOTYT OIPaHUYUThH €ro
MpaBO TIOJB30BAaHUSA HEJIBWKUMOCTBIO, Haxojsmieiics B [lapmxe. Ho Bce 3TH NpaBOOTHOIICHHS
peTYIHPYIOTCS (PPaHITy3CKHM IIPaBOM. B IIPOTHBOIOIIOKHOCTE 3TOMY IOPHCT IIPOM3BOIUTENS TOBapa B
[apmke momkeH OBITH B COCTOSHHH OOECIICUHTH KIMEHTY BO3MOXKHOCTH CBOOOTHOTO JKCmopTa 0e3
HapyIIEHUs] MpaBa MHTEJJIEKTYalbHON COOCTBEHHOCTH IPYIMX y4YaCTHHUKOB pbIHKA. Hampumep, KJIHEHT
MOXET OBITh 3aKOHHBIM OOJIafaTeNeM IaTeHTa WM TOBapHOro 3Haka Bo Ppanuuu. Ilpu sToM MoOXer
00Hapy>XUThbCS, YTO KOHKYpeHT B KaHaze 3aperucTpupoBasl IpaBa Ha TaKOH >K€ TOBApHBIA 3HAK WIIU
HaTEHT, a 3TO YK€ CTaHEeT MPEMATCTBUEM IS (PPaHIy3CKOro 3KCIOPTA MO AAHHOH MO3UINU B 3Ty CTpaHYy.
IlosTomy oT opucta mnorpedyeTcs NpPUHSATHE AaKTHBHBIX MeEp 10 YAOBICTBOPEHHIO TpeOOBaHHM
MHOCTPAHHOTO 3aKOHOJATENbCTBA IS TOTYYEHHS ITaTeHTa WM TOBAPHOTO 3HAKa 32 PyOEKOM, IIOCKOIBKY
OTCPOYKM B YIOBJIETBOPEHHWH TaKuUX TpeOOBaHUII MOTYT MPHUBECTH K JIMIICHUIO MpaBa Ha OXpPaHy
UHTEIJICKTyaJIbHOM COOCTBEHHOCTH.

[TonsiTHO, YTO HH OWH IOPUCT HE MOXET 3HATH 3aKOHOIATENECTBO 00 HMHTEIUIEKTYaIbHOW
COOCTBEHHOCTH BCeX CTpaH. BrIxon ObLT HaiileH B CrieNUaIi3anny, B KOTOPOH YCIOBHO MOXKHO BBIACIHTH
JBa tuna. IlepBblil TUI CIENUaNIU3alUY 3aKII0YaeTCs B TOM, YTO IOPUCTHI CIIEHUAIN3UPYIOTCS IO KaKOH-TO
KOHKPETHOW OTpaciy TIIpaBa HWHTEIUICKTyaJbHOH COOCTBEHHOCTH, HAlpUMeEp II0 MAaTEHTHOMY WIIH
aBTOpcKoMy TmpaBy. IIpm 3TOM, €CTECTBEHHO, OHHM MPEKPACHO 3HAIOT MPaBO MHTEIIEKTYaIbHOM
coOcTBeHHOCTU cBOeil cTpaHbl. KpoMe Toro, mo BompocaMm perucTpaniy MpaB WU MpecieJOBaHUs 33 UX
HApYIICHUS IOPHUCTHI, KaK MPaBUiIO0, padOTAIOT B KOHTAKTE C IOPUCTAMH WIIM ITOBEPCHHBIMH APYTHX CTPAH.
OpHako A TOTO, YTOOHI pa3paboTaTh MPOrpaMMy OXPaHBI IIpaB Ha HHTEIUIEKTYaTbHYI0 COOCTBEHHOCTD 110
BCEMY MHpY, a TaKkKe Ui TOrO, YTOObI yCTAHABIMBATh CBA3M CO CIEUUAINCTAMHU B APYTUX CTpaHax,
IOPUCT, 3aHUMAIOIIUICS BOIPOCAMH HHTEIUIEKTYalbHOW COOCTBEHHOCTH, TOJDKEH HMMETh COBEPIICHHO
OTYETIMBOE IPEACTABICHHUE O CIIOKHOW CHCTEME MEXAYHApOIHOTO JOIOBOPHOIO IPaBa, pEryJUpyIOLIero
OTHOUICHUS B JaHHOU 001acTu. CTeneHb MEeXIyHApOIHOIO YPEryIUPOBaHHUS 34€Ch IOCTOSIHHO BO3PACTacT,
MOPOXJasi HOBBIE JETalM, KOTOPHIC MOJDKHBI YUUTHIBATHCS M HHKOPIIOPHPOBATHCS B HALMOHAIBHOE
3aKOHOAATENECTBO 00 WHTEIUICKTYaJIbHOH coOcTBeHHOCTH. TakuM 00pa3oM, 3HaHHE MEXTyHapOIHOTO
IpaBa JacT IOPHUCTY IPEACTABICHUE O MpaBe WHTEUICKTYaIbHON COOCTBEHHOCTH U B OTHEIBHBIX CTPaHaX.
BMmecTe ¢ TeM MeXIyHapoJHBIC JOTOBOPHI OCTABISIOT MECTO UIS y4eTa HAIMOHAJIBHBIX OCOOCHHOCTEH
IPAaBOBOTO PETYJIHPOBaHMS B BONpPOCAaX HHTEIUIEKTyanbHOW coOctBeHHOcTH. Hampmmep, B obmactu
aBTOPCKOTO TIpaBa OHH  JIOMYCKAIOT BO3MOXKHOCTH  HCIIONB30BAHUS ~ OCOOCHHOCTEH  CHCTEM
KOHTUHEHTAJIBHOTO T'PaXKAAHCKOTO MpaBa, IJe YCHJICHBI IpaBa aBTOpPa, U OCOOEHHOCTEH cUCTeM 0O0IIero
IpaBa, Tlie YCHICHBI IpaBa u3faress. M mocKonbKy pEIHOK Al 00BEKTOB aBTOPCKOTO MpaBa BKIIIOYACT U
CTpaHbl OOILIETO MpaBa, M CTPaHBl KOHTUHEHTAJIBHOTO IIpaBa, CTAHOBUTCS ITOHATHOH IIpakTHYIECKas
Ba)XHOCTb 3HAHUS 00EUX CUCTEM.

Ho Bo3MoxHOCTH JH000T0 IopHcTa He OesrpaHM4Hbl. DpaHIy3CKHH IOPHUCT, HANpHMEp, MOXKET
3aperuCcTPUPOBATH aBTOPCKOE MIPABO CBOETO KJIMEHTa B AMEPUKAHCKOM areHTCTBE 110 aBTOPCKUM IIPaBaM U
TEM CaMbIM O0ECHEUUTh eMy 0oJsiee BBICOKUN YPOBEHb 3aIIUThI, KOTOPYIO JAET PErUCTpanusi aBTOPCKOTO
npasa B CLHA. OxHako (paHIly3cKOMY IOPHUCTY TOYTH HaBepHsIKa MOTpeOyeTcsl MOMOIb aMEPUKAHCKOTO
CICIMAIICTa 110 TIATeHTaM JJIsl 3allOJIHEHHS TaTeHTHOW 3asgBKU U odopmieHus apyrux Oymar. B CIIA,
BIIpOYEM, KaK M BO MHOTHUX APYTHX CTpaHax, A TOro, YTOOBI OBITH aTTECTOBAaHHBIM B KaduecTBE
NAaTEHTHOTO TIOBEPEHHOTO U MPEACTAaBIATh HHTEPECHl 3asBHUTENCH, TpeOyeTcs caaTeh SK3aMEH II0
nateHTHOMY TipaBy. Kpome Toro, B CIIIA, kak BO MHOTHX JAPYTUX CTpaHaX, JOIMYCK HWHOCTPAHHBIX IOPUCTOB
WM TATEeHTHBIX IMOBEPEHHBIX K BEIEHHIO 1€ 3asBUTENS OCYLIECTBISIETCA HAa YCIOBUSAX B3aHMMHOCTH.
OpHako Oonee cepbe3HOM MNpUYMHONM KelmaHus (PAHIy3CKOTO CHEeNManucra paboTaTh uepes
AMEPHUKAHCKOTO ITaTEHTHOTO MOBEPEHHOTO OyAeT SBIATHCS HE3HAHHWE (DPAHI[y3CKHM IOPHCTOM BCEX
TOHKOCTEH aMEpHWKAaHCKOTO TIIATeHTHOTO TIpaBa W TMPAKTHYECKOH CTOPOHBI (PYHKIIMOHHPOBAHHS
amepukanckoil CiyxObl 0 NMaTeHTaM M TOBApHBIM 3HakaM. TeM He MeHee OH JOJDKeH o01ajnaTh
JOCTaTOYHBIMHM 3HAHMSIMH O MEXKAYHAPOAHOM M aMEPUKAHCKOM MAaTEHTHOM IIpaBe Ul TOTO, YTOOBI
yAEp)KaTh CBOETO KIMEHTa OT TeX I1aroB, KOTOPbIE MOTYT JUIsl HETO 3aKOHYMTHCS YTpaTOW MPUOPHUTETA Ha
u300peTeHne UK noTepeil mpaBa Ha NaTeHT No 3akoHoaTenbecTBy CIIA.



IOpuct, npakTukyromuii B 0651acTH MpaBa MHTEIEKTYyalbHOH COOCTBEHHOCTH, JOCTATOYHO YacTO
WIN JaXe B OCHOBHOM IIPEACTABISET HUHTEPECHl MHOCTPAHHBIX KIMEHTOB. DTO MOYTU BCErAa TaK B
OTHOIICHUH MalblX CTpaH. [lomaBnsromiee OOJBIIMHCTBO IpaB Ha 3alaTEHTOBAaHHBIE H300peTEHMHS,
3aperUCTPUPOBAHHbIE TOBAPHBIE 3HAKM M AaBTOPCKMX MpaB, OTCTAMBAaeMbIX, Hampumep, B [laHuwy,
IOpPUHAJUIEKUT NHOCTPAHHBIM KOMIaHUsAM. M UM HyXHa MOMOIIb JATCKOTO IOPUCTA B 00ECIEUEHUH CBOMX
npaB. OT JaTCKOTO IOPUCTA, B CBOIO OUYepellb, MOTPEOYETCsl 3HAaHUE MEXKIYHAPOIHOTO IIPaBa, CIIyXKallero
OCHOBaHHUEM JUIS UX 3alIUThl. I[0CKONBKY OYTH HABEPHSAKA FOPHCTHI MHOCTPAHHOW KOMITAHUM HE BIACIOT
JATCKUM SI3bIKOM U HE KOMIIETEHTHBI B JaTCKOM 3aKOHOJATENILCTBE, UI1 JATCKOIO IOPUCTAa OYEHb BAXKHO
3HaTh WHOCTPAHHBIM S3BIK U MEXIYyHApOIHOE TPaBO, YTOOBI MOAEPKHUBATH 3(P(HEKTHBHBIE KOHTAKTHI C
3apyOeKHBIMU KOJIIIETaMH.

Hapsiny co 3HaHMEM OCHOB 3aKOHOJATENHCTBA 00 MHTEIUICKTYaIbHOH COOCTBEHHOCTH JPYTHX CTpaH
U TIOJIOXKCHUI BaKHEHIINX MEXIyHAapOIHBIX KOHBEHIMH 00 OXpaHe MHTENICKTyaJbHOH COOCTBEHHOCTH
IOPUCT, CIIEIUANM3UPYIOIIUICA B  paccMaTpuBaeMoi cdepe, [ODKEH COOTBETCTBOBATH DALY
JONOTHUTENBHBIX TpeOoBaHuil. [Ipexne Bcero, oH H0JKEH 001a1aTh NTyOOKMMU 3HAHUSIMU IPaKIAHCKOTO
npaBa. [IpaBo HMHTE/UIEKTyalbHOH COOCTBEHHOCTH B OOBEKTHMBHOM CMBICIIE BKIIOYAeT B CBOIl cocTaB
HOPMBI Pa3IUMYHOW OTpaciaeBOod NMpHUHAIEKHOCTH. ONHAKO MOJABISIOIAS UX YaCTh HOCUT I'PAXKAAHCKO-
IIPaBOBOH XapakTep, YTO JaeT OCHOBAHHE pacCMaTpPHBaTh NMPAaBO HWHTEIUIEKTYaJbHOW COOCTBEHHOCTH B
Ka4yecTBe 0cO00M MOOTpacIu rpaxkJaHCKOTo MpaBa.

Bynyun cocTaBHOH 4YacThi0 TpPaXJaHCKOTO IIpaBa IPaBO HHTEIUIEKTYyalbHOW COOCTBEHHOCTH
NOJYUHSAETCS BCEM OCHOBHBIM INPUHLIMIAM TPaXKAaHCKOro mnpasa. Ha oTHoIIeHMs, CBsA3aHHBIE C
UCIONIb30BAHUEM M OXPAHOM OOBEKTOB HMHTEIUIEKTYyalbHOW COOCTBEHHOCTH, pPAaCHpPOCTPAHIIOTCS
MPAaKTHYECKH BCe OOIIHUE MOJIOKEHUS IPaXIaHCKOTO NPaBa, KaCAIOUINecs MPaBOCYObEKTHOCTH YIaCTHUKOB
rpaxxaaHckoro obopora (IOJOKEHHMS O JHIAX), CIENOK, B TOM YHCIE JOTOBOPOB, OCYIIECTBICHHS H
3alIUThl TPAKAAHCKUX MpaB M T.I. YKa3aHHbIE U MHOTUE OPyrue MOJIOXKEHUs IpakJaHCKOro MpaBa He
BKJIIOUAIOTCA B CICHUAIbHBIC 3aKOHBI 00 aBTOPCKMX M CMEXKHBIX IIpaBax, IaTeHTaX Ha OOBEKTHI
HPOMBIIUIEHHOW COOCTBEHHOCTH, TOBAPHBIX 3HAKaX U T.J., HO HE3PUMO IIPUCYTCTBYIOT B HA3BaHHBIX aKTax.
Tak, poccuiickue 3aKOHBI 00 OTAENBHBIX OOBEKTAX HHTEIIEKTYalbHOH COOCTBEHHOCTH NPAKTHYECKH HE
COJiep>KaT HOPM O JOTOBOpax O Mepefaue MpaB Ha UCMOJIb30BAHUE ITUX OOBEKTOB, OTPAaHUUYUBASACH JIUIIb
yKa3aHHEM Ha BHIbl BO3MOXKHBIX JOTOBOPOB H HEKOTOPBIE CaMble OOIIME IOJOXKEHMS. YKa3aHHBIN
«1rpo0er» BOCTIONHSAETCA OOMMMH TMpaBHIAMH T'pakAaHCKOTO TpaBa O CAEJNKaX M J0TOBOpax, KOTOPHIE
OPUMEHSIOTCS U B paccMarpuBaeMoit cepe. I1onbITkH TONKOBATh U MIPUMEHSTH MOJOKEHUS CIIEUATBHBIX
3aKOHOB B OTpbIBE OT OOIIEro MeEXaHW3Ma TPa)xJaHCKO-TIPABOBOI'O PETYIMPOBAHHUS HE TOJIBKO HE
NPOIYKTHBHBI, HO M CIIOCOOHBI NPHBECTH K CEPbE3HBIM OIIMOKaM B MpaBoIpHMeHeHHH. Hampumep,
OPUHIMINAIBGHO HEBEPHO OTPAaHMUYMBATH 3alUTy ABTOPCKHUX, MATEHTHBIX U HMHBIX AHAJIOTHYHBIX IpaB
TOJIBKO TEMHU CIIOCOOAMH 3aIMTHI, KOTOPHIE NMPSIMO HA3BaHBI B CICIMANBHBEIX 3aKoHaX. B maHHOM ciydae
IPUMEHHM BECh apCceHal TPaXJaHCKO-TIPABOBBIX CPEACTB 3aMIUTH CYOBEKTHUBHBIX IIpaB, KOTOPBII
COIEPXKHUTCS B TPAKAAHCKHUX KOJIEKCcaX M MHBIX OOIMMX aKTax TPpakJaHCKOTO MpaBa.

Jnst ropucTta, UMEIOLIETO JIEN0 C MPOMBIIUICHHONH COOCTBEHHOCTBIO, OYEHb Ba)KHO TAK)KE 3HAHUE
aHTUMOHOIIOJBHOTO 3aKOHOATENILCTBA M OCOOBIX MPABHMII O 3alUTE IpaB noTpedureneii. [Ipu 3axmoueHnn
JIMLECH3UOHHBIX COTJIALICHHH, TOrOBOPOB KOMMEpPYECKOi KoHIeccH (ppaHdyaii3uHra) 1 HEKOTOPBIX HHBIX
JOTOBOPOB HEOOXOJMMO YYUTHIBATh TE€ OTPAHUYEHHs], KOTOpPbIE YCTAHOBICHBI B LEJNAX 3alIUThI
KOHKYPEHIINU U IIpaB NoTpeduTeneil. B mpoTHBHOM ciiydae cOOTBETCTBYIOIINE YCIOBHSI JOTOBOPOB MOTYT
OKa3aThCs HEIEHCTBUTEIBHBIMH JTHOO 00CPHYTHCS IS NX YYACTHUKOB HMYIIECTBEHHBIMH MOTEPSIMHU.

Bonbiryto poib HrpaeT Xopollee 3HaHME CYAeOHOro Ipolecca, a TakkKe 3HAKOMCTBO C
aIMUHHMCTPAaTUBHBIMU TIPOLIEAypaMH 3aIlUTHl TpaB B paccMmarpuBaeMoii cdepe. HecBoeBpemeHHO
HPUHATHIE MEPBI IO 00ECTIEYEHHUIO UCKA U UCTIONHEHHIO CYAE€OHOTO PeIIeHUs] MOTYT, HallpUMep, CBECTH Ha
HET BCE MHOIOYHCICHHBIE YCHIUS IO 3alllUTe€ HApYLIEHHBIX MpaB. 3aliuTa MOCICTHUX Hepeako Oonee
3¢ ¢GeKTUBHO U OBICTPO MOXET OBITh oOeclieueHa aJMMHUCTPATUBHBIMM MEpaMH, HalpHMeEp MepaMmH,
NPUMEHAEMBIMH aHTHMOHOIIOJILHBIMH OPIaHaMH.

Haxomner, 1opuCTy O4€Hb ITOJIE3HO 3HATh OCHOBHI T€X 00JIacTeH WHTEIUIEKTYalIbHOH COOCTBEHHOCTH,
K KOTOPbIM IPHUMEHSIOTCS TpaBOBble HOpMBI. KoHeuHO, Hedb3sl TpeOOBaTh OT IOPUCTA, UYTOOBI OH
JOCKOHAJBHO Pa3zOMpancs B MCKYCCTBE WIIM COOTBETCTBYIOIIEM pa3fielie TeXHHKH. Takue CIeIHaliCThI
MHOI'JIa BCTPEYAOTCS, HO UX BBICOKOE MAaCTEPCTBO OOBIYHO OIPAaHUYMBAETCSA TOU y3KOH 001acTbiO 3HAHUM,
K KOTOPOH OHM NpHUiararoT CBOM yCHiIHs. [lJIs1 XOpOLIEro CHELUANUCTa B OONACTH HMHTEIUIEKTYaJlIbHON
COOCTBEHHOCTH JOCTaTOYHO TOTO, YTOOBI OH 00JIajal 3HAHUSIMU OCHOB HAayKH, TEXHHKH, JUTEPaTypsl U
HCKyCCTBa M, JKEIATeNbHO, YyTh IIIyOke 3HAaT Ty HEMOCPEICTBEHHYIO 007acTh, B KOTOPOH OH
CHELMATU3UPYETCS.



III. MexayHapoaHble Y4Ype:KAeHUs] IO OXpPaHe MHTEJJIEKTYaJIbHOU
COOCTBEHHOCTH

A. BBenenne

B obOmactu oxpaHbl HMHTEIICKTYaJIbHOW COOCTBEHHOCTH CYIIECTBYET JBa OCHOBHBIX WHCTHTYTa
MEXIYHapOJHOIO YPOBHA U pAA PErHOHAIBHBIX opraHu3auuid. OCHOBHBIMM MEXIYHapOAHBIMU
OpraHM3alusIMU SBISIOTCS BceMupHas opraHu3aius HHTeIUIeKTyaldpHON cobctBenHoctd (BOUC) u
Bceemupnast toprosas opranuzanusi (BTO). Baxueiimield cpeind perdoHadbHBIX OPraHH3aIlUid SBISETCS
EBpomneiickuii coro3. DTH OpraHu3aIiy BRITOIHAOT oueHb BaxHble (GyHKImH. BOMC u BTO orBevaroT 3a
COCTaBJICHUE U NEPECMOTP OCHOBHBIX MEXIYHAPOIHBIX JOIOBOPOB B 00JACTH OXpaHbl HHTEIIEKTYaIbHOM
co0ctBeHHOCTH. OHHM HE TOJNBKO pa3pabaThIBalOT TaKUe IOTOBOPHl, HO M B OMPEIEIIEHHBIX CIIydasx
NPUHYAUTENFHO OCYIISCTBISIIOT WX WCHONHEHHWe. EBporeiickuii coro3 OTKPBUT pPEerHOHAJIbHOE OI0pO 10
TOBapHBIM 3HaKaM M B HACTOSIIEE BPEMs 3aHUMAaeTcs pa3pabOTKON PEerMOHaJIbHOTO 3aKOHOAATEIbCTBA O
TOBapHBIX 3HaKax. KpoMe Toro, BEIHAIIMBAIOTCS TNIaHBI CO31aHus EBpOneicKkoro maTeHTHOTO COI03a.

Bb. BcemupHas opranuzauusi HHTE/UIEKTYaIbHOI coocTBeHHOocTH (BOUC)

BcemupHass opraHuzaiiis HHTEUIEKTyanbHO#i cobctBenHoctn (BOUC) — »sT10 crapeiimas u
HamOoyee KpymHass M3 BCEX  MEXKIYHApONHBIX  OpraHM3alliid, 3aHUMAIOUINXCS  BOIPOCAMHU
HMHTEIJIEKTYaJIbHOM COGCTBEHHOCTH Hcropus co3nanus 3Toil opranu3anuu oTHOcUTCS K koHIy XIX B.,
KOTJla TIPOM30LIO CIUSHUE CTPYKTYp, OOpa3oBaHHBIX B CBOE BpeMs Ui HcmoiHeHHs [laprkckoit
KOHBEHITHH I10 OXpaHe ITPOMBIIUIEHHOH COOCTBEHHOCTH 1 bepHCKol KOHBEHIINN 00 OXpaHe JTUTEPaTyPHBIX
U XyJOXECTBEHHBIX Npou3BeaeHuil. B HacTosee Bpemsa BOUC sBnseTcs cienualn3upoBaHHBIM OpPraHOM
Opranmzanuu O0benuHenHsix Haumit. BOUC BeimonuseT psaa QyHKuuil B cdepe HHTEIIIEKTYyalbHOM
coOctBeHHocT. Hambosnee BakHBIE M3 HUX CBS3aHBI C MCIIONHEHHEM JACHCTBYIOIIUX IOTOBOPOB TIO
HMHTEIJIEKTYaIbHOM COOCTBEHHOCTH M oOpraHmzauueil moarotoBku HOBbIX. BOUC Ttaxke 3aHMMaeTcs
OKa3aHHMEM TEXHUYECKOTO COACUCTBUS CTpaHaM, COBEPUICHCTBYIOIIMM CBOE 3aKOHOAATENbCTBO IO
WHTEIUICKTYalIbHOW COOCTBEHHOCTH, M IIOMOTAae€T B pa3pelieHHWH CHOPHBIX BOMPOCOB MO JaHHOM
npooOJieMaTHKe.

Hecmotpst Ha ompenencHHble ycnexu B nestenbHocTH BOWC, naumnas ¢ 80-x rr. CTpaHHI,
SKCIIOPTUPYIOIINE HHTEIJIEKTYAIbHYI0 COOCTBEHHOCTH, CTall BCe 0oJiee KPUTUYHO BBICKA3HIBATHCA B €€
agpec. [1o mx MHEHHIO, TOXOABI OT SKCIOPTA MHTEIUIEKTYAIbHONH COOCTBEHHOCTH HAXOISITCS MOJ yTpo30i
u3-3a JAByX acnektoB aesrenbHocTd BOUC. IlepBblif cBsi3aH ¢ TeM, YTO OONBIIMHCTBO CTpaH MHpa, a
cilemoBaTenbHo, M OonbpmMHCTBO uneHoB BOWMC, sBisercss uMIOpTepamMHM MHTEIUIEKTYaJIbHOMN
coOcTBeHHOCTH. [Ipolecchl MOATOTOBKH MEXIYHAPOJHBIX JIOTOBOPOB, B KOTOpHIX Bce wieHsl BOUC
Y4acTBYIOT Ha PaBHBIX, HAXOAATCA MOJ UX SIBHBIM BIUSHHEM. BTOpOH acmekT cBA3aH ¢ TeM, YTO ycCHex
BOMC B ocyuiecTBieHMH OCHOBHOH €€ ()yHKIHMHU COCTOMT B MPAKTUYECKOM OOECIeYeHUH paTu(UKaluu
BCEMH CTpPaHAMH—WICHAMH JOTOBOPOB II0 WHTEIUICKTYaJFHOH COOCTBEHHOCTH M BKIIIOUEHHS HX
MIOJIOXKCHUI B HAIMOHAJIBHOE 3aKOHOJATENBCTBO. [l03TOMy BHHMaHWE MOIDKHO OBITH OOpamieHo Ha
Hanboyiee BaXKHYIO M3 HEpEILICHHBIX NpoOjeM, a UMEHHO Ha MpoO0JieMy MPUHYAUTENBHOTO HCIIOIHEHUS
9THUX JIOTOBOPOB. MHOTHME U3 MEHEee pa3BUTBIX CTpaH BBeIM y ce0s COBPEMEHHBIE MOJENU
3aKOHOAATENFCTBA 00 WHTEIUICKTYaTBbHOH COOCTBEHHOCTH, HO HE WMEIOT MPAaKTUKU ero d((PEeKTHBHOTO
npumenenus. BOMC ke Bcerja cocpeoTounBaia cBoe BHUMaHUE Ha MaTEpUAIbHBIX aclieKTax MpaBa U He
3aHUMaJIach BOIPOCaMu NpaBonpuMeHeHUs. Hey1oBIeTBOpeHHOCTh 3TUM acnekToM AesitenbHocth BOMC
0co0EHHO BO3pOCia K TOMY BpPEMEHH, KOTJa BENIHCh IEperoBopsl o pedopmupoBanun [ 'eHepansHOTO
cornanieHuss mo tapudam u toprosie (FATT) B HOBYIO MEXIYHAPOAHYIO CTPYKTYpy — BceMupHyro
tTopropyto opranuzanuio (BTO). PesymsraTom sBuioch (peub 00 3TOM MMOHAET HHKE) BKIIOUYCHHE
IOJIOKEHUM O NPUHYIUTEIBHOM HCIIOJIHEHUH [JOIOBOPOB M O MEXaHU3Max TaKoro HCIIOIHEHUS B
cornamienus, pazpadborannsie camoit BTO. Tem He MmeHee BOWC nmpojomkaeT urpaTh BEAYIIYIO POJb U B
OTHOILIEHUH JICHCTBYIOLINX, U B Pa3pad0TKe HOBBIX JOTOBOPOB 0 HHTEIUIEKTYyalIbHOH COOCTBEHHOCTH.

CCCP cran uwnenom BOUC B 1968 r. Ilocie pacmaga Coserckoro Coro3a ero wiernctso B8 BOUC
65110 IpoToIIKEHO Poccuiickoit Denepaneii.

B. Bcemupnast Toprosasi opranmusanus (BTO)

Bcemupnas Toprosast opranmsarus (BTO) 6suta co3mana B 1995 1. B pe3ynbraTe MHOTOCTOPOHHHX
IIEPETOBOPOB O COBEPIICHCTBOBAHHM [ €HEpalbHOrO COTMAmIeHHs 1o TapudaM M TOpromie. ITO

! Texyyto undopmarto mo BOUC cm. crpanuiy B MaTepHere: http://www.vvipo.org



http://www.vvipo.org/

CornarieHue ChHrpano 3HAYUTENEHYIO POJb B Pa3sBUTHU CBOOOMHON TOproBiwm. Ho ero momoxxeHusMu He
OXBaTBIBAJIMCH BOIIPOCHI O MPOJIAXKE YCIYT U O MPHUOOPETEHUH UHTEIUIEKTyalbHOU coOcTBeHHOCTH. [Timroc k
stoMy B pamkax ['ATT He Ob1I0 co3maHO 3(h(HEKTUBHBIX MHCTUTYTOB U MEXaHH3MOB NPHHYIUTEIHHOTO
HCIIOJIHEHUS. ero MOJOKeHUH. TaK Ha3bIBACMBIN YpyrBaiickuii payHI MEXIyHapOIHBIX IMEPETOBOPOB,
koTopeid ammics ¢ 1986 mo 1994r., 3aBepiumics mpUHATHEM 3aKIIOYUTEIBHOTO aKTa, B KOTOPHIH BOILIA
psaa cormamenuid U, mpexae Bcero, Cornamenue o (opmupoBanuu BTO. Eme onHo cornamenwue,

BKJIIOUEHHOE B 3aKIIIOUMTENbHbIN akT, — CorjalieHue 1o TOProBbIM acleKTaM IPaB MHTEIIEKTYalbHOU
cooctBennoctu (Trade Related Aspects of Intellectual Property Rights — TRIPS). Cornamienue mo
TOPTOBBIM AaCIEKTaM IIpaB MHTEIUIEKTyanbHON cobctBeHHOCTH — TPUIIC — conepkuT mosoxeHue, B

COOTBETCTBUHU C KOTOPBIM yciaoBUsAMH uieHcTBa B BTO sBisitoTca npuBEp)KEHHOCTh CTpaHbl K OCHOBHBIM
MEXIYHApOIHBIM JOTOBOPAM IO HHTEIUIEKTYalbHOW COOCTBEHHOCTH, TOTOBHOCTH 00ECIICUUTh YPOBEHD €€
OXpaHbl HE MEHBIIMH, YeM 3TO TpeOyeTcs MO COOTBETCTBYIOUIMM JOTOBOpaM, M, YTO CaMoe€ TJaBHOE,
npuMeHeHHe YPPEKTUBHBIX MEXaHU3MOB IIPHHYIUTEIHHOTO UCTIONHEHNUS IOTOBOPHBIX 0053aTEIHCTB.

IMomoxxenmsimu ['ATT ObuT co3maH BechbMa MPUMHTHBHBIA MEXaHH3M pa3pelieHHs CIOPOB.
Bcemupnast ToproBasi opranuzanusi obnagaer Kyna 0oiee MOUIHBIMH BO3MOXXHOCTSIMH B 3TOH 00JacTH.
JKanoba o HecoOIIOAEHIH JOTOBOPHBIX MOIOKEeHUH TpoxoauT B BTO ¢dopmansHyro mponeaypy ciayIiaHui
B KoMuccun mo yperynmpoBaHUIO CIOpPOB, BKJIIOYAs aneUIALUOHHBIE CTaguM. DTa MpoLEaypa MOXKET
3aKOHYHUTHCS JHOO OTKIOHEHHEeM anoObl, nuO0 moATBepxkAeHUEeM ¢akTa HapylmeHus. B cioyuae
YCTaHOBJICHUSI HApYIIECHUS] MPOUTPaBIIEH CTOPOHE JaeTcs pa3yMHBI CPOK Ui ero ycrpaHeHus. Ecmu
HapyuieHue He ycrpaneHo, BTO MoxeT pa3pemmTs BEIMTPABIICH [1€]10 CTOPOHE IPUMEHHUTH PETPECCATHH
(ocymiecTBuTh Mephl Bo3Me3us). [IpuMepOM Takoi CHTYyaI[MHd MOXKET MOCITYKHUTh xkanoba CoeqMHEHHBIX
[ItaToB Amepuku (o3aHee K Hell mpucoeanHuiock u Epponetickoe Coobuiecto) npotus Uuauu. CIITA
curTainy, yTo VMHaWs He BBIIOIHAET CBOMX 00s3aTenbCTB coracHo mnojoxennsMm Cornmamenus TPUIIC o
ITOCTETICHHOM BBEJCHHHM MATEHTHOW OXpaHbI (papMaleBTHUECKONH U CEbCKOXO3IHCTBCHHOW XMMUYECKOH
npoayknuu. Ota xanoba Oblna paccmoTpeHa Komuccueit no yperymuposanuio criopoB BTO. Muaus nocie
ATOTO UCTIPABHJIA CUTYAIHIO, YKPEITUB COOCTBEHHYIO CHCTEMY ITaTeHTHON PETUCTPaLiy.

Poccuiickas @enepanusi moka emie He sBisieTcss wieHoM BTO, XoTs U BeIpa3wia HaMEpeHHE
NPUCOEIMHUTBCA K JaHHOM opraHu3auuu. Poccuiickoe 3akOHOAATeIbCcTBO 00 MHTEIJIEKTYalIbHOM
COOCTBEHHOCTH B HACTOSAIIEE BpeMs B OCHOBHOM CcOOTBeTCTBYeT TpeOoBanusMm Cornamenus TPUIIC u B
3TOM IUIaHE €/1Ba JIM MOT'YT BO3HUKHYTHb cepbe3Hble MpensTcTBusa npu npueme Poccun B BTO. Takum
NPEMATCTBUEM, OJIHAKO, MOMET CTaTh peaJbHOE COCTOSHHE [ell C OXpaHOW NpaB Ha OOBEKTHI
WHTEIUIEKTyallbHOU coOCTBeHHOCTH B Poccuiickoit denepanmu.

I'. EBponeiickuii coro3

B EBpomneiickuii CO103 BXOAAT CTPaHbl, B KOTOPBIX YK€ B T€UEHHE ATUTEIBHOIO BPEMEHU JIEHCTBYIOT
CHJIBHBIE CHCTEMbI OXPaHbl MHTEIUIEKTYalbHON coOcTBeHHOCTH. CTpanbl — uieHsl EC u pykoBoasmue
opraubl EC B TMONHMTHKE OXpaHbl HHTEIUIEKTYalbHOW COOCTBEHHOCTH CTaBsIT psA 3aiad: 1) ycuimeHue
OXpaHbl MHTEUIEKTYaJlbHOH COOCTBEHHOCTH; 2) MNpPEAyNPEekKICHHE HCIOJb30BAaHMS MpaB Ha
UHTEIUICKTYalbHyl0 ~ COOCTBEHHOCTh B HEJOOPOCOBECTHOW  KOHKYpPEHIHWH; 3)  rapMOHH3aIMs
3aKOHO/IATENIbCTBA 00 HHTEIUICKTYalIbHOH COOCTBEHHOCTH; 4) CHIKCHUE YPOBHS MyONHPOBAHUS YCHITHIA
HAIlMOHATBHBIX NMATEHTHBIX CIYXO M CTPYKTYp, 3aHMMAIOIIUXCSI TOBAPHBIMH 3HaKaMH. [ DOCTIKEHUS
stux neneil B EC ucmone3yercst psa MexaHH3MOB. 1) m3maHue 00s3aTeNbHBIX MUPEKTHB; 2) ydacTHe B
paboTe OCHOBHBIX MEXIYHAPOIHBIX OpPraHU3aldil U B MOJATOTOBKE JOrOBOPOB; 3) MOATOTOBKA JOTOBOPOB
IPHCOeIMHEHNS Ui cTpaH — wWieHoB EC (B HEKOTOPBIX CIydasX OTKPBHITBIX W IJIA IPYrux cTpaH); 4)
CO37IaHNe COOCTBEHHBIX WHCTHTYTOB, B 4acTHOCTH EBpomeiickoro marteHTHOTO OfOopo M EBpometickoro
6ropo 1o ToBapHBIM 3HaKaM. KoHkpeTHO nestensHOcTh EC U ero MHCTUTYTHI OyAyT ONMMCAHBI HUXE IPU
U3JI0KEHNH TPaBHJI O TeX OOBEKTaX HHTEIUIEKTYalIbHONH COOCTBEHHOCTH, Ha KOTOPBIE OHH MOTYT
BO3/I€ICTBOBATS.

B 1994 r. Poccuiickoii ®enepammerr u EBpomelickum coro3oM momnucaHo CornameHue o
MapTHEPCTBE U COTPYAHUYECTBE, KOTOpOe BCTymwio B cuiy aist Poccum 1 nexabps 1997 r. YkazanHoe
CornanieHue HOCUT KOMIUIEKCHBIM XapakTep, MOCKONBKY IMPEIycMaTpUBAET pPa3BUTHE IMOIUTHYECKOTO
Juanora, coAeHcTBHE TOPrOBIE, MHBECTUIMSAM U TAPMOHHUYHBIM HKOHOMUYECKUM OTHOIICHUSIM MEXIY
ctopoHamu. Ocoboe BHMMaHMe B COrNalICHUH YAEICHO OOECIEUYECHHUIO IOJDKHOTO YPOBHS OXPaHBI U
peanu3alMy MpaB WHTEIUIEKTYalbHOW COOCTBEHHOCTH, 4YeMy IMOCBSIEeHbl cT. 54 CornameHus wu
Ipwnoxenne 10. IloxTBepauB 3HAYMMOCTH O00S3aTENILCTB, BHITEKAIOMIMX M3 YKE CBS3BIBAIOLNIMX HX
MHOT'OCTOPOHHUX KOHBeHL[Hﬁ, CTOPOHBI IOTOBOPHUIIUCH O TOM, YTO K KOHITY IIATOI'O roJia rMocCjc BCTYIJIICHUA
B cwiry Hacrosimero Cormamenus Poccust mpucoenuHuTcs K BepHCKON KOHBEHIIMHM 00 OXpaHe
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JMTEPaTYPHBIX U XYJO0KECTBEHHBIX Npou3BeneHuil (3To0 mpomsonuio yxe B 1995 r.), MexmyHapoaHoi
KOHBEHIIMH TI0 OXpaHe IpaB UCIOJHUTEICH, H3TOTOBUTENCH (POHOTPaMM U BEUIATENFHBIX OpraHU3aluil U
MexIyHapoaHONH KOHBEHIIMH IO OXPaHE HOBBIX COPTOB pacTeHuii (3To mpoumsonuio B 1997 r.). Kpome
Toro, Poccus o0s3amach TPOMOIKUTH COBEPUICHCTBOBAHME MEXAaHHM3MOB OXPaHBI HHTEIUIEKTYaIbHOM
COOCTBEHHOCTH C 1IeIbI0 00ecredeHus K KOHILy TSTOro Tofia IMocie BCTyIUieHus HacTosmero CoriameHus
B CWJIy YPOBHS OXpPaHbl, aHAJIOTHYHOTO YPOBHIO, CYIIECTBYIOIIeMy B EBpomeiickoM coro3e, BKIOYas
s deKTUBHBIE CpeacTBa oOecTieueHHs COOMIOACHUS TaKUX TIPaB.

/1. CeBepoamMepukaHcKasi aCCONMAIUS CBOOOTHON TOPTOBJIHN

Unenst CeBepoaMepUKaHCKOW acconuanmuu cBoOomHOW ToproBiaum: Kanama, Mekcuka w
Coemunennrle lltatel Amepukum — Tmpeycrend B Jeie YHUPHKAOUH [paBa HHTEIUIEKTYaIbHON
COOCTBEHHOCTH B CBOMX CTpaHax, HECMOTps Ha (peaepanbHbI NPUHIUI T'OCYJapCTBEHHOTO YCTPOWUCTBA.
Ho HA®TA (CeBepoaMepHKaHCKOE COTJIANIEHHE O CBOOOIE TOPrOBIIK) 3HAYUTEIBHO ciiabee TOKYMEHTOB
EC B BOmpocax oxpaHbl MHTEJUIEKTyaJIbHOM coOcTBeHHOCTH. B 3ToM CornameHun He NpeayCMOTPEHbI
MOJTHOMOYHSL ACCOLIMALIUU U3J]aBaTh CBOU JTUPEKTUBBI, a TAKXKE CO3JaHKEe LIEHTPAIN30BaHHBIX MATEHTHOTO
Oropo 1 Oropo Mo TOBapHKBIM 3HaKaMm. B oroBope o co3maHuu AccolMaliii He MpelycMOoTpeHa pazpaboTka
O0IMX CTaHAAPTOB OXpaHBl HHTEIUICKTYaJbHOM COOCTBEHHOCTH, HET W IIOJIOKCHHS OO0 yCTpaHCHHH
JUCKPUMUHAIIMOHHBIX TpeOOBaHMI B HALMOHAJIBHOM 3aKOHOAATENbCTBE. I[lONMOXKHUTENbHBIA MOMEHT
3aKJIIOYaeTCs B TOM, 4YTO Takue MoJioKeHus BiIodyeHbl B Cormamenne TPUIIC, u, cramo OBITh, B
HacTostiee Bpems oTcyTcTBre X B HADTA He nmeet 0co00T0 3HAYCHUSI.

E. EBpa3uiickas naTeHTHasi OpraHu3anus

EBpasuiickas maTeHTHas OpraHu3alus HaxoOuTcs B MOCKBE, MCHOJIb3YeT Pecypchl HMaTeHTHOIO
BenoMmcTBa ObiBiiero CCCP u mone3yercst mopnepkkoit [latenTHoro BegoMmcTBa Poccuiickoii deneparuu.
Ho pacmaga CCCP 3T0 BegOMCTBO Ui BCEX pecnyOnHMK ObLIO IIEHTPaTbHBIM B TMAaTEHTHOH CHUCTEME.
EBpasuiickas naTeHTHast KOHBEHIUS, KOTOpas OTKPHITA JJIs NOJIMCAHUS BCEMH TOCYJapCTBaMHu, CO3aHa ¢
LEJIbI0 MCIIONIb30BaHUs OCTaBIIEHCsS WH(GPACTPYKTYPHl B HOBBIX MOJUTHUYECKUX YCIOBUSX. lesTeIbHOCTD
9TOW opraHuzanuu Oynet oOcykeHa 0oJiee MoAPOoOHO B pa3jiese O MaTeHTHOM IpaBe.

3akmounB  E@pazuiickylo NAmeHmHyr0 KOH8eHyuro, HE3aBUCHMBIE TOCYIapCTBa—peCITyOInKN
oniBiero Coerckoro Coro3a yuypeouwsid HOBYIO MEXKIPaBUTENBCTBEHHYIO EBpa3uiicKyl0 MaTEHTHYIO
opranmzanuio (EAITO) co mraG-kBaptupoit B r. MockBe. Opranamu gaHHOW OpraHusaiuu SBISOTCS
AIMUHHCTpATHBHBINA coBeT U EBpasuiickoe marentHoe BeaoMcTBo (EAIIB). AnMUHHUCTPaTHBHBIN COBET, B
KOTOPOM Ha paBHBIX Hayajax IPeICTaBIE€Hbl Bce TrocylapcTBa—uwieHbl OpraHu3alnuy, Ha3HadaeT
IIpesunenta EBpasuiickoro mMaTeHTHOTO BEIOMCTBA, yTBepkIaeT Owoker OpraHuzaiu, a Takke
[TarentHyro, ®UHAHCOBYI0O W AIMHUHHCTPATUBHYIO WHCTPYKIIHH, OXOOpSET COTJANICHUS, 3aKITIOYCHHBIC
Opranusanuei ¢ rocy1apcTBaMyd U MEXIOCyAapCTBEHHBIMH OpraHU3alUsiMU, U PelaeT APyrue BOMpPOCHI,
OTHOCSIIHECS K €ro KOMIICTEHIMH. BcCe BOMPOCHI PACCMATPUBAIOTCS Ha OdepeqHbix (OMUH pas B
KaJICHJApHBI TO) W BHEOYEPEAHBIX 3acefaHHusiX AJMUHHCTPATUBHOTO COBETA, B KOTOPHIX C MPaBOM
COBELLATEIbHOI0 ToJI0ca MPUHUMAET Y4acTue U MOJIHOMOYHBIN mpenctasurens BOVC.

Bce anmunuctpatuBnble ¢yHkuuu OpraHuzaluy, BKJIIOYas PacCMOTPEHHE 3asBOK U BbLAAYY
€Bpa3sMUCKUX IIATCHTOB, BBIMOJHAET EBpasuiickoe mmareHTHOE BeAOMCTBO (I. MOCKBa), KOTOpOE
Bo3ruasisiercs IIpe3nieHToM U B 1ITaTe KOTOPOro KayKI0e TOCyAapCTBO-yUYaCTHUK UMEET CBOIO KBOTY.

EBpaswuiickasi maTeHTHass KOHBEHIUS COJAEPKUT Psi/i MaTEPUATbHO-TIPABOBBIX HOPM, KOTOPBIMH JIHOO
YCTaHABJIMBAIOTCA €IWHBIC TpeOOBaHUS MO PsAY BOIPOCOB, JIMOO JOMYCKAETCd HMX CaMOCTOSITEIHHOE
pelIeHre B HAIlMOHAIHHOM IATEHTHOM 3aKOHOMATENbCTBE cTpaH — ydacTHHI] KonBenmmu. Tak, cT. 6
KouBennuu yxaspiBaer, yto EBpa3suiickoe NaTeHTHOE BEAOMCTBO BBIJA€T EBPAa3HMMCKUN NAaTeHT Ha
M300peTeHne, KOTOpOE SBISIETCS HOBBIM, HMEET H300peTaTeNbCKUil YpOBEHb U  MPOMBIII-JIEHHO
npuMeHuMo. B coorBetctBHM co cr. 10 0o0beM mpaBOBOW OXpaHbBI, MPEIOCTABISIEMON EBPa3HICKIM
MIATeHTOM, oIpenersiercss GopMyinoil U300pEeTCHNUS, a ONMUCAHUSA W YEPTEIKH MOTYT CITY)KHTH TOIBKO UIS
neneit TonkoBanus Gopmynbl. CornacHo cT. 11 cpok aeicTBUs eBpa3uiickoro natenta cocrabinset 20 et ¢
JIaThl TIO/IaYM €BPAa3WNCKON 3asgBKU. DT M HEKOTOPHIE APYTHE MOJIOKEHHs, pemieHHble B KoHBeHIMN B
eInHOOOpa3HOM BUZE, NETaNM3upYIOTCs B [IaTeHTHOW MHCTPYKIWH, YTBEpKIaeMold AIMUHHACTPATHBHBIM
coBeToM. UTO e KacaeTcsl TAKMX BOMPOCOB, KaK MPaBO Ha MOJavy 3asBKHU Ha Ci1y:keOHOe nzobperenue (CT.
7), IpeNOCTABIICHUE 3asBUTEII0 BPEMEHHOM MpaBoBOil oxpaHbl (cT. 9), OTBETCTBEHHOCTh 32 HAPYIICHUE
eBpasmiickoro mareHta (ct. 13) u gp., TO OHM pewIalOTCS B COOTBETCTBUM C HAlMOHAIBHBIM
3aKOHOJATEeNLCTBOM T'OCYJapCTB, Y4acTBYOIUX B KoHBeHIINH.



IV. Kommepueckast TaiiHa
A. Beenenue

KomMmepueckasi TallHa — 3TO OAMH M3 CTapeHIIMX METOAOB OXPaHbl HHTEIUIEKTyalbHOU
coOcTBeHHOCTH. HecOMHEHHO, YTO MacTepoBBIE APEBHETO MHpa XPaHWIH B TailHE CEKPETHI CBOETO
MacTepcTBa 3aJ0iro 10 BO3HUKHOBEHHUS TIOHATUS WHTEJUIEKTYalbHOW COOCTBEHHOCTH. MXx
MIPOU3BOJICTBEHHBIC CEKPETHI HE UMEINT MIChbMEHHOU (DOPMEI, a OBUTH 3HAHUSMHU H HOY-Xay OTHEIBHBIX
moned. IIoHATHO, 4TO Takue CEeKpETHl MEePEeAABAINCH U3 MOKOJIEHUS B IIOKOJIEHUE, OT OTLA K ChIHY, OT
MacTepa K paby. Her cBumerenbcTB TOro, 4TO B T€ BpEeMEHa CYIIECTBOBAIM Kakue JTHOO BHEIIHHE
(hopMBI OXpaHbI ATHX CEKPETOB, KpOME OOIIEH BIACTH, KOTOPYIO B IPEBHUE BpeMEHa UMeN OTell HaJ
CBIHOM, XO3SIH HaJl paboMm.

Ko BpemeHM IpOMBIIIIEHHOW peBoOLMH B EBpone npupoaa MpOU3BOJACTBEHHBIX CEKPETOB
n3MeHmi1ack. ClI0KHBIE TPOU3BOJICTBEHHBIE MPOLECCH U CUCTEMa JEJIOBBIX OTHOLIEHUH MOTpeboBamn
BBEJICHHS MMCbMEHHOW JOKYMEHTAnd U 00yCIIOBHIM BO3MOXKHOCTB IS OOJIBIIIOTO YHCIIa HaeMHBIX
pabOTHHUKOB CBOOOIHO MEHATH padoromarens. TakuM oOpa3oM, BO3HUKIH JIBE OCHOBHBIC YTPO3BI
CeKpeTaM MPOU3BOJCTBA: 1) HENOSUTBHOCTh PA0OTHUKA MO OTHOIICHHUIO K OBIBIIEMY pabOTOIATEIN0 M
2) Kpaka JOKyMeHTauuu. PabGoromartenn Ha4yany BKIIOYATh B TPYJAOBBIC KOHTPAKThI YCIOBHS,
TpeOyromue OT paOOTHHKA COXPaHEHHUS CEKPETOB MPOHM3BOJICTBA, COCTABIIAIONINX KOMMEPUYECKYIO
TaifHy. 3aKoHoNATeIH M CyneOHas BJIACTh OTBETWJIM Ha MPOOJIEMY Y>KECTOUCHHEM NpeciieIOBaHUS
paboTHUKA 3a HapyIIEHHE YCIOBUN KOHTPAaKTa, KaK MEPOW 3alUTHl OT €ro HEJIOSIIBHOCTH M Kpax
CEKpeToB. DTOT Tpoliecc B KoHIle XX Beka yBEHYAJICS TEM, UTO MOJIOKEHHUS 00 OXpaHe KOMMEPUYECKOM
TalHBI KaK BHJIa HHTSJUICKTYTbHON cOOCTBEeHHOCTH ObUTH BKII0UeHBI B Cormamenue TPUIIC.

CoxpaHeHne B TailHE CEKPETOB MPOM3BOJICTBA KaK CpPEACTBO obecriedeHHst (HaKTHUECKOTro
MPEerMYyINecTBa Tepea OPYTHMH yJ9acTHHKaMH 00OpOTa SBJISETCS caMOd ApeBHEH (opMol OXpaHbI
TBOPYECKUX PE3yJbTATOB MPUKIAJHOTO Xapakrepa. OJHAKO MPaBOBOE PETYIHPOBAHWE OTHOIICHHIA,
CBS3aHHBIX C YKa3aHHbBIMM OOBEKTaMH TPOMBIIIJICHHON COOCTBEHHOCTH, TOSBUJIOCH JIMIIb B
NOCIIEZIHEE CTOJIETHE B PaMKax 3aKOHOJATENLCTBA 0 O0prOe ¢ HeaJoOpOCOBECTHON KOHKypeHIuel. B
Poccun, roe Ha mporsbkeHmm 70 JeT TrocmoAcTBOBaNa IIAHOBO-aMHHHCTPATHBHAs SKOHOMHKA,
JAHHBIH BHJ PETYIMPOBAHHUSA NPAKTHUCCKH OTCYTCTBOBaJ. BIepBBle MpaBo ydYaCTHHKOB 00OpoTa Ha
COXpaHEHUE KOMMepYecKoW TalHbl ObuTo TpoBo3riameHo 3akoHoM CCCP ot 4 wmrons 1990 r. «O
npeanpusatisix B CCCP». B c1. 33 yka3zaHHOro 3akoHa pacKphIBaJIOCh MOHITHE KOMMEPUYECKOM TaltHbI Kak
HE SBISIIOMIMXCS TOCYJAapCTBEHHBIMH CCKpETaMH  CBEIEHHI, CBS3aHHBIX C  IIPOM3BOJCTBOM,
TEXHOJOTHIECKOH MH(popMaruel, yrnpaBicHueM, (UHAHCAMH W IPYTOW NESTEIBHOCTBHIO MPEIIPHSTHI,
pasriamende (mepeiaya, yTeuka) KOTOPBIX MOXET HaHecTd yuiepd ux uHTepecam. Craths 2 3akoHa
PC®CP ot 24 nexabps

1990 r. «O cobctBenHoctd B PCOCP» ynomuHama o ceKpeTax mpou3BojicTBa (HOy-Xay, TOProBbIe
CEKPEeThI) KaK OJHOM K3 MPU3HABACMBIX 3aKOHOM OOBEKTOB HHTCIUICKTYalbHOW COOCTBEHHOCTH. 3aKOH
PCOCP ot 25 pmexabps 1990 r. «O mnpeampusaTHsIX M IPEANPUHHUMATEIBCKON AESTEIBHOCTH», C
BCTyIUIeHHEM B cmiy kotoporo Ha Ttepputopunn PCOCP mepecran mpumensiteess 3axon CCCP «O
npennpuatuix B CCCP», xoTs u He copepXain oInpeaeneHus KOMMepUYecKol TaiHbI, HO MOJTBEPIal
IpaBO MNPEANPHUATHS HA JAaHHBIM OOBEKT HHTEIUIEKTyalbHOW coOCTBeHHOCTH. UyTh mo3ke 3aKOHOM
PC®CP or 22 mapra 1991 r. «O KOHKYpPEHIIMM W OTPaHHYCHUH MOHOTOJIMCTHYCCKON NEATETHHOCTH Ha
TOBapHBIX PBHIHKAX» IONyYeHHE, UCTIONB30BAHNE, pasTalllcHHe HAyIHO-TEXHUUECKOH, TPOU3BOACTBCHHOM
WIN TOProBOM MH(OPMAIMM, B TOM YHCIe KOMMEpUYecKoil TaifHbI, 0e3 cormacust ee Biajenblia ObLIO
KBaTH()UIMPOBAHO B KadecTBe OXHOW u3 (GopMm HemobpocosecTHOil koukypenmmu (ct. 10). OmHako
YCIIOBUS, TIPH KOTOPBIX O0NafaTelh TEXHUIECKOM, OpraHU3aIllMOHHON I KOMMEpYecKoi mH(OpManu,
COCTABJIAIOIIECH CEKpeT MPOU3BOACTBA (HOY-Xay), MPHOOpETal MpaBO Ha 3alIUTy OT HE3aKOHHOTO
WCTIOJIb30BaHUS ATOM HMH(MOpMAIMM TPETBUMH JIMIIaMH, OBUIM BIEepBbIe 3akperuieHsl cT. 151 OcHos
TpakJaHCKOTO 3aKOHOIATEIHCTBA

1991 r. C mpunstHeM YacTH nepBoil ['paxmanckoro kogekca P® B 3aKOHOIATENBCTBE MOSBHUIOCH
GoJiee pa3BepHYTOE OIPEIEIICHNE CITyKeOHOM U KoMMepUuecKoit Taiubl (cT. 139).

B Hacrosee BpeMs pocCHIICKOE 3aKOHOAATEECTBO 00 OXpaHe CITy>KeOHOM U KOMMEPUECKON TalHBI
IpencTaBisieT co00il COBOKYITHOCTh CTaTeH, KOTOpBIE COJepKaTcsi B Pa3IMYHBIX IPAaBOBBIX aKTax,
MOCBSIIIIEHHBIX B IEJIOM PETYJIMPOBAHUIO HMHBIX OOIIECTBEHHBIX OTHOIIEHWH. LleHTpanbHONH W3 HHUX
spisieTcst ¢T. 139 T'K, comepxaimas ompenereHue ciay)eOHOW U KOMMEPUYECKOW TaiHBI, PaCKpPBIBAIOIIAS
YCJIOBHS NPHU3HAHUS €€ CaAMOCTOSTENIbHBIM OOBEKTOM ITPAaBOBOW OXpaHBI M yKa3bIBAIOIIAs HA OCHOBHBIE
IOpUIMYECKHE CPE/ICTBA 3AIUTHI IIpaB ee 00IaiaTes.



He MeHee BakHOe 3Ha4YeHHWE WMeEeT B paccMmarpuBaeMoil cdepe psn crareét 3akoHa PCOCP «O
KOHKYPCHIIMM ¥ OTPAaHUYCHWH MOHOIMOIMCTUYECKON MACSITENHHOCTH Ha TOBAPHBIX PBIHKAX», KOTOPHIC
3alpelaloT HE3aKOHHOE HCIOJb30BaHUE WH(QOPMAIMH, COCTABIAIONICH KOMMEpPYECKylo TaiHy,
onpenensioT GYHKUUH U NpaBa rOCyJapCTBEHHBIX aHTHMMOHOIIOJIBHBIX OPraHoB, COIEPXAaT CaHKIIMY,
IpUMEHsAEMbIE K HapyLIUTEISIM IIPAaBUI TOOPOCOBECTHONH KOHKYpeHIuH, U T.1. DenepanbHbli 3aKOH
ot 20 depans 1995 r. «O6 mHpOpManuK, UHPOPMATH3ALUU U 3alIUTe WHPOPMALUN» XOTS U HE
COJICPXKUT CHEUUAIBHBIX MPaBUII, MOCBSAIICHHBIX OXpaHe KOMMEPYECKOM TaiHbI, HO BKIIIOYACT LETbII
pal HOPM, MMEIOIIMX K HEH HEMOCPEACTBCHHOE OTHOIIEHHE. B 4acTHOCTH, B HEM pacKpbIBAIOTCS
TOHSATHS WHPOPMAIMOHHBIX PECypCcoB, KOHQHISHINANbHOW MH(pOpMaluy, 3amUThl HHPOPMALUH U
T.1. K30T P® nomyckaer BKIIOYEHHE B TPYAOBOW JOTOBOP YCJIOBUH HepasIIalieHHs pabOTHHUKOM
CBEICHHUH, COCTABIAIOUIMX CIYXEOHYI0 MM KOMMEPYECKYI0 TalHY, CTaBIIMX H3BECTHBIMH €My B
CBSI3U C MCIIOJHEHHEM CBOUX JOJDKHOCTHBIX oOs3aHHOcTel. Hamorossril kogexc P®, 3akonsl PO ot
24 wionst 1993 1. «O denepanbHBIX OpraHax HAIOroBoi moxuuum», ot 11 mapra 1992 r. «O wacTHOi
JIETeKTHBHON M OXpaHHOH nesTenbHOCcTH B PO», ot 21 mas 1993 r. «O TamoxxeHHOM Tapude» u ap.
COJep)KaT CIElMANbHBIE CTAaThM, BO3JArarollue Ha paOOTHHUKOB COOTBETCTBYIOIIMX OPIaHOB U
opraHuzanuii 00sS3aHHOCTH IO HEPa3TJIALICHUIO CBEACHHM, CTAaBIIMX WM W3BECTHBIMHU B CBSI3U C
BBIITOJTHEHUEM CITY>KEOHBIX 0053aHHOCTEH M COCTaBJISIONIMX KOMMEPUYECKYI0 TaiHy NpPEANpHATHH U
OpraHu3alui.

W3 uucna MON3aKOHHBIX aKTOB, NPUHATHIX B PAa3BUTHE YKA3aHHBIX BBIIIE IIPABUI, CIELyET
BBIIENUTH TIpexae Bcero noctaHosnenue [IpaButensctBa PCOCP ot 5 nmexabpst 1991 r. Ne 35 «O
HepeyHe CBEIEHHH, KOTOPbIE HE MOTYT COCTaBJIATH KOMMEPUECKYIO TaifHy», yKa3blBaloLlee Ha Te
BUbI MH(OpMALKU, KOTOPbIE HE MOTYT 3aCEKpEeUMBAThCsl ydyacTHHUKaMu oOopora. Llenblil psa uHBIX
MIOJI3aKOHHBIX aKTOB ITOCBAIICH JACTANU3AMU OOS3aHHOCTEH JODKHOCTHBIX JIMI COOTBETCTBYIOLIHX
OpraHOB MO COXpPaHEHUIO B TailHe CBEICHHH, TIONYYEHHBIX TMPH HWCIIOJHEHHU CIyKeOHOH
JESITEbHOCTH.

b. MopaJyibHbIe, JKOHOMUYECKHE U NOJUTUYECKHE OCHOBBI 0XPAaHbI KOMMEPYeCKOl TalHbI

VYscHEeHHe OCHOB OXpaHbl CEKPETOB MPOU3BOJCTBA MOXKET OKa3aTh CYIIECTBEHHYIO MOMOIIb B
JleTie TIPUMEHEHUS TOJIOKEHUW 3aKOHOJATENbCTBA O KOMMEPUECKOW TaitHe. MopanbHOM OCHOBOM
3/IeCh CIYXXUT OuOrieiickas 3amoBenb. «He ykpamam». DkoHOMHYecKas OCHOBA — 3TO IOOIIPEHUE
HoBOBBeJeHHH. llonauTHdeckas ocHOBa — 3TO MOIIHOE JI000M OGoNbIIOro OHM3HECa, SIBIAIOLIETOCS
o0amaTeneM OOJBITMHCTBA MPOMBIIUICHHBIX CEKPETOB. M X0Ts Bpojie Obl OOIIENPUHSATO CYUTATh, YTO
KpacTb aMOPAJIbHO, MOJIOKEHUE H3MEHIETCs, KOTIa pedb 3aX0ANUT O BOPOBCTBe Hiei. [1o 3akoHy TsDKecTh
HaKa3aHHUA 32 KPaXy UYyKOr0 HMYIIECTBA TPAAUIMOHHO OIPEHEIICTCS MPONOPHUOHANEHO IIEHHOCTH
MOXUILIEHHOT0. MopajbHas CTOpOHa BONpPOCAa CTAHOBUTCS MEHee SICHOM B CHUTyalMd, Korna paboTHHK
HEepeXOIUT K Apyromy paboTonarento, yHocs ¢ co0oil U npodeccroHanbHbIe HaBBIKH, U CIEHUPHUIECKYIO
“HPOpPMAIMI0 HE B MaTepHaJbHOW (opMe, a B TrojoBe. 3aKOHOAATEIHCTBO O KOMMEpYECKOW TaifHe
MPU3BaHO CTUMYJIHMPOBATH Pa3BUTHE B T€X OOJACTSIX MPOU3BOJACTBA, TJ€ OTHOCUTENBHO clada maTeHTHas
3amuTa. HOCTaTO‘lHO TPYAHO, HAIPpUMCP, BBCCTU MATCHTHYIO OXpaHy CEKPETOB IMPONU3BOJACTBCHHOI'O
mporiecca, ¥ Mo3TOMY KOHKYPEHTHI MOTYT MX TaifHO 3aMMCTBOBAThH M UCIONIB30BaTh. OJHAKO OTHOCHTEIHHO
MIPOCTO 3AIUTUTH MMPOU3BOJICTBEHHBIC CEKPETHl KAK KOMMEPUECKYIO TaifHy, U B TAKOM CIIydae KOHKYPEHTHI
MOTYT WMH TIOJB30BaThCAd TOJIKO, €CIHM OTKPOIOT TaKOW ke croco0® MPOW3BOACTBA CaMOCTOSTEIBHO.
[TonmydyeHne maTeHTa — MPOIECC MIUTEIBHBIA M IOporocTosiuid. [1o3ToMy KOMIaHWM HE MOTYT cede
MTO3BOJIUTH TATEHTOBATH JIFO00E PAIMOHATN3ATOPCKOE MIPENIOKEHIE MITH HOBOBBEICHHE. A KOMMepUecKast
TallHa MOXET o0ecneurnBaTh OXpaHy CEKPEeTOB IPOU3BOACTBA M, CIIEJOBATEIbHO, CTHUMYJHUPOBATh
HOBAaTOPCKHE TIPEIUIOKEHHS, KakKJO€ M3 KOTOPBIX OTHOCHTENHFHO Majlo, YTOOBI CTatb OOBEKTOM
MIATEHTOBAHMS, HO X COBOKYITHOCTh CTAHOBHUTCS YK€ BechbMa IIEHHOH. MHOTHE BHIIBI TAKMX TPEII0KECHIH
B NPUHIUIE HE MAaTEHTOCMOCOOHBI, MOCKOJbKY HE HECyT B ce0e HOBU3HBI M300peTeHus. B kauecTBe
IpuMepa BO3bMEM CITUCKH KJIHEHTOB. KoMMepueckas TaiiHa B 3TOM Cilydac MOKET OBITh €MHCTBEHHBIM
CII0CO0OM OXpaHBI COACpIKAIICHCS B HIX HH(OPMAaIIHH.

Jaxxe ecnu ObI He CyIECTBOBAJIO ''3aKOHOJATENBCTBA O KOMMEPUECKOH TaiiHe, OM3HEeC Bce PaBHO
3acekpeunBai 0b1 nH(popManuio. OIHAKO OTCYTCTBHE IPABOBOM OXPaHBl KOMMEPUYECKOH TalHBI TOPMO3HIIO
ObI 23 PEKTHBHOCTH XO3SMCTBEHHOM JeSITEIBHOCTH. JlepikaTelin KOMMEpYeCKOH TaliHBI MTOWIYT Ha JIHOObIE
HETPOM3BOAUTENbHBIC PACXO/IbI, TAKUE, KaK, CKakeM, (pu3nuuecknue oxpaHHble cpeacTsa (3a00psl, 3amopsbl,
HII/I(prBaHI/Ie u Hp.), €CJIM HE CMOT'YT IOJIaraTbCd Ha HAACKHBIC ITPABOBLIC CPEACTBA OXPAHbI OT
HapyILIeHUs] KOMMep4ecKoil TaiiHbl. Eciin mpaBoBbIe cpencTBa (Harmpumep, JOrOBOPHBIE YCIOBUS O
COOJIFOICHUH KOMMEPUECKO# TaliHbI) Oy IyT HEJOCTYIHBI IS JepiKaTeieil KOMMEpPUECKOM TallHbI, OHH HE



CMOT'YT 0e30MmacHo sl ce0sl 3aKII0YaTh KOHTPAKTHI, B TOM YHCIIE U TPYJOBbIe, HEOOXOAUMBIE VIS

3¢ eKTHBHOTO penIeHNs OCTaBIeHHBIX 33/1a4. HeaekTHBHOCTh 0XpaHbl KOMMEPUYECKOH TaliHBI HMeeT
nBa ciencTBus: 1) 1o66rpoBaHe HHTEPECOB OHM3Heca MO YCHUICHHIO OXPaHbl KOMMEPYECKOW TalHbI, 2)
HEXEJIaHUEe JeNIaTh HHBECTHILMH B T CTPaHBI, Te c1ada MpaBoBas OXpaHa KOMMEPYECKOil TaiHBI.

B. CtpykTypa Me:KIyHAPOIHBIX 10T0BOPOB, MPeIyCMAaTPUBAIOIIUX 0XPAHY KOMMepPUYecKoii
TalHBI

MuHIMaIbHBIE MEXIyHAPOIHBIE CTAHIAAPTHI 10 3allUTe KOMMEPUYECKON TaifHbl YCTaHOBJICHHI B
HekoTopbix KoHBeHIMsX u B Cormamenun TPUIIC. Tak, B cr. 10 bis Iaprkckoit KOHBEHIUH IO
OXpaHe MPOMBIIUIEHHONW COOCTBEHHOCTH TOBOPHTCS:

«l. Ctpanpr Coro3a 00s3aHBI OOECICUHMTHh TpakmaHaM cTpaH, ydactByromux B Corose,
3G PEKTHBHYIO 3aIUTY OT HEOOPOCOBECTHOM KOHKYPEHITHH.

2. AKTOM HeIoOpOCOBECTHOW KOHKYPEHIIMHM CYHMTAeTCs BCAKMH aKT KOHKYpPEHIIHH,
MIPOTHUBOPEYAIINA YECTHBIM 00BIUasM B IIPOMBIIIIJICHHBIX U TOPTOBBIX JIEIaX».

CnoXHO YTBEp)KIaTh, YTO CMBICIOM H3JI0KEHHOT'O OXBAaTHIBACTCS IOHSATHE KOMMEpPYEeCKOU
taitabl. Tem He menee, B Tekcte Cornamenust TPUIIC B ct. 39 roBopuTes:

«1. B npomiecce obecniedenus 3¢(eKTUBHOM 3alIUTHI OT HEAOOPOCOBECTHON KOHKYPEHIINH, KaK
910 TIpeaycmotpeno ct. 10 bis IMapmxkckoit koasennuu (1967), crpaHbl-y4acTHHUIIBI JOJDKHEI OXPAHATh
3aKPBITYI0 HHPOPMALHIO .... M JaHHBIC, IPEIOCTABISIEMbIC X IPABUTEIBCTBAM ...»

[anee B cTaThe NETANM3UPYIOTCS MpaBHUiIa OXpaHbl 3aKpbITOW WHpopMaIu. Mbl 0 HUX Oyaem
TOBOpUTh B JPYruUx pazjenax. B TekcTe ke paccMaTpUBAaEMOro JOKYMEHTAa TEPMHUH «3aKphITas
UHQOPMAIHs» MCIOIB30BaH YIS TOTO, YTOOBI OAYEPKHYTh, YTO 3aIIUTA AOJDKHA MITH 3HAYATEIHHO
Janbiie y3kux koHrenmuid XIX B., HanmpuMep Takux, KaK «CEKPEThl Mpou3BojacTBa». CorlarieHue
TPUIIC — 310 mepBoe KpymHOE MHOTOCTOPOHHEE MEXKIyHApOIHOE COTJIANEHUE, 00eCIednBaronee
O0XpaHy KOMMEPYECKON TaliHBbI.

I'. lonsiTue 0OXpaHbl KOMMeEPYeCKOH TallHbI

Ionmoxenusimu Cormamenus TPUIIC ompenensercss MUHUMaIbHBIA 00BEM TMOHSATHS OXpPaHBI
KOMMEpPYECKOW TalWHBI Kak 3alluThl HMH(OpMAIlMU, KOTOpas Ha 3aKOHHBIX OCHOBAaHHUSX
KOHTPOIUPYETCS FOPUAMIECKUAM MK (PU3NIECKUM JIHIIOM B KOTOpas:

a) SIBJSIETCS CEKPETHOW B TOM CMBICIIE, YTO OHA JIUOO B IIEJIOM, JTHOO B KOHKPETHOM COYCTAHHU
WIM PACIOJIOKEHUH €€ KOMIIOHEHTOB HE SBJISICTCS W3BECTHOM MWJIM JIETKO JOCTYIIHOM JIMLAM,
MPUHAISKANIM K OIPEACICHHOMY KpYTy, OOBIYHO HMEIONIeMY €0 C TOJOOHBIMH BHIAMH
uHDOpMaIWH;

0) UMeeT KOMMEPYECKYIO [IEHHOCTh BBH/Y €€ CEKPETHOCTH;

B) B KOHKPETHBIX OOCTOSITENbCTBAX OBLTA MOABEPTHYTA OIPEIACICHHBIM pa3yMHBIM MepaMm
OXpaHbl JIUIOM, KOHTPOJIMPYIOIUM 3Ty WHPOPMAIMI0O HAa 3aKOHHBIX OCHOBAHMSX, B IEISAX
COXPAaHEHUS €€ CEKPETHOCTH.

JlaHHOE Ompene/ieHHe BKJIIOYAET TPH TaKUX JJIEMEHTa, Kak: 1) CEeKpeTHOCTh, 2) KOMMEpYecKas
LIEHHOCTh, 3) MEphI MO COXPAHEHHI0 CEKPETHOCTH. DTO BeChbMa IOXOXKE Ha OOBEMHOE OIpelelicHUE,
cofeprkaieecs B 3akoHogarenscTse CIIIA. B HeM Harien cBoe OTpaXeHUE CIOCO0 AABIEHUSI CO CTOPOHBI
peneranuu CoenuHenHblx IlltatoB Bo Bpems Ypyrsaiickoro payszaa neperosopos no I'ATT, rae yerko
IIPOCIIEKUBAIOCH  CTPEMJIEHHE NOJHATH MEXKAYHAPOIHBIH YPOBEHb OXpPaHbl MHTEIIEKTYaJbHOM
COOCTBEHHOCTU JI0 YpoBHs, cymectByromero B CIIIA. B mpouuioM MHOTHE CTpaHbl OTHOCHIIUCH K
BOIIPOCAM 3alIUTHl KOMMEPUYECKOH TalfHBI He HHAUe, KaK K BOIPOCAM OXpaHbl CEKPETOB MPOU3BOJICTBA HWIIN
MPOMBINUICHHONW cOOCTBEeHHOCTH. UTOOBI yaoBIeTBOPATh TpeboBanusm Cormamennus TPUIIC, ctpanamM—
wieHaM BTO mpuaercs oXBaTUTh MPaBOBOI 0XpaHOH BCEe CEKPEThI, UMEIOIINE KOMMEPUECKYIO LIEHHOCTb.
Koneuno, Bce cTpaHbl CBOOOAHBI B TOM, 4YTOOBI PACIIUPUTH MNPEACIbl OXPaHBI, YCTAHOBICHHBIE B
CornaieHun, cjeliaB HallMOHAIBHBIA YPOBEHb Jake Oosiee BBICOKMM. OIpelneneHneM KOMMEPUYECKOH
TaifHBI B HAITMOHATFHOM 3aKOHOAATENBCTBE, KOTOpOe B OyIyIieM, BeCbMa BEPOSTHO, CTAHET MOXOKHUM Ha
onpenencHue B Cornamenun TPUIIC, kak mpaBuiio, ycTaHaBIMBAIOTCS CKOpee 0OIIKe MPUHIUIIBI, HEKEIN
TOYHBIC IIpaBHJIA. HOBTOMy cydaM W Y4YCHbIM HOPUACTCA MOHUCKATh OTBETHI Ha HCKOTOPLIC BOIIPOCHI.
Hanpumep, Ha Bompoc 0 TOM, KakOB 00beM TpeOOBaHMHA K 3aUHCICHIIO HHPOPMAIHH B pa3psi «CEKPETHOM
B TOM CMBICIE, YTO OHA JUOO B IEIOM, JUOO B KOHKPETHOM COYETAaHMM HIH PACIONIOXKECHUH €€
KOMITOHCHTOB, KaK IIpaBWJIO, HC ABJIACTCA HM3BECTHOM WU I[OCTyHHOﬁ JiaaaM, MOpuHagJIeKaluM K
OTIPENIETICHHOMY KpYTy, OOBIYHO HMEIOIIEMY JAel0 ¢ MOAOOHBIMU BuAaMu HH(popmannu»'» Hembss He



MpHU3HATh, YTO JABE WM JaKe HECKOJIHKO KOMIAHWH HE3aBUCHMO APYT OT JApyra MOTyT pa3paboTarb
OJIMHAKOBBIE CEKPEThI MPOU3BOJCTBA. TOUHO Tak k€ HENb3sl HE MPU3HATh, YTO BIAJENCL] TAKOIO CEKpeTa
MOXET BBIJATh JUIEH3UIO HA €r0 UCMOIb30BAHUE TPETHUM JIMIIAaM — IPOU3BOIUTEISIM B TAHHOM OTpaciH.
OpHako ecny KakJas KOMIAHHUs OTPaciy MCIONb3YeT JaHHBIM TEXHOJOTMYECKUH MpOoIece, TO €10 HENb3s
HE MpPU3HATh OOILEU3BECTHBIM NMPHEMOM Mpou3BOACTBAa. MHbopMmanus sBiasercs oOLIENOCTYIHOH, eciu,
HalpuMep, Ha3BaHMSA U aJpeca BCEX MAara3MHOB, TOPTYIOIIMX OINpPEJCICHHBIM TOBAPOM, B KOHKPETHOM
ropoie MOXXHO HaWTH B TeneoHHOM crpaBouHHKe. OOBIBATENI0 HEM3BECTHO, KAKWE AaKIWUHU JIydIle
IOpoJarTCa Ha OMpXKe CErofHs, HO 3Ta MH(pOpMaLus MIHUPOKO AOCTYNHA OpOKepaM, KOTOpPhIE BXOJST «B
KpYT' JIUI, KOTOPBIM MMeeT Jelo ¢ JaHHOM mHpopmanumei». I[loaTroMy naHHas umHpOpMAIMsa Takxke He
SIBIISIETCS KOMMEPYECKOHN TaiiHOM.

Jpyroii Bompoc- KakoB OOBEM IOHATHS «KOMMEpUYecKas IEeHHOCTH»? OIHH BHIB WH(POPMAIIH
MOTYT HE MpPEACTaBIATh HUKAKOH LEHHOCTH. Jl[pyrue MOryT MMETh IICHHOCTh, HO HE KOMMEPUYECKOTO
xapakrepa. Hanpumep, ouH U3 aMEpUKaHCKUX CyZOB OTKa3all B IIpaBe Ha OXpaHy LIEpKOBHBIX TAUHCTB Kak
KoMMepueckol TaiHbl. Cya MCXOIWIT U3 TOTO, YTO 3TU TaUHCTBA MOT'YT UMEThH OINPENEICHHYIO TYXOBHYIO
LIEHHOCTh AJIs IIEPKBU, HO KOMMEPUYECKOI IIEeHHOCTH OHH He NMpeAcTaBiaoT. OCHOBHAS LEb ONpeeICHUs
KOMMEpUYECKOIl ILeHHOCTH HH(OpMAallMd COCTOMT B TOM, UTOOBI BBINTH 3a TpeAedsl paHee
CYIIECTBOBABIIETO IIOJIOKEHHS, B KOTOPOM YIOp [eNayicsl Ha CHEOU(PHUSCKHHA XapaKkTep BHIOB
CEKPETHOCTH, TAKUX, KaK CEKPEThl IPOU3BOACTBA UK 3aKPbIThIE CIIMCKU KIUEHTOB.

Tpetuit s7eMEeHT — «pa3yMHBIE» MeEphl II0 COXPAHEHHIO CEKPETHOCTH — BKIIOUEH B
paccMaTpuBaeMoe MOHSATHE B IESIX YCTAHOBJICHHS HIDKHETO M BEPXHErO IPENIeNoB 0O0BeMa yCHIHH,
TpeOyromuxcss Uil COXpaHEeHus cekpeTHoctu. HukHuit mpegen, TpeOyromuil, COOTBETCTBEHHO,
MHHHUMAJIBHBIX YCHIIMH, UMEET IIeIb IPOCTOr0 YBEJOMIIEHHSI O TOM, UYTO JaHHAsi KOHKpeTHasi HH(opManus
OTHOCHUTCS K pa3psAmy CeKpeTHOHl. Mepsl 3TOro ypoBHS CIOCOOCTBYIOT 3KOHOMHH PECypPCOB
MIPaBOOXPAHUTENFHON CHCTEMBI B 3alluTe WHGOPMAINH, OO0NAJaTeNlb KOTOpPOoH Mano 3aboTuTcs o
coxpaneHuu ee B TaiiHe. Tak, B CIIIA oxuH M3 NUBOBapeHHBIX 3aBOJIOB OPIraHU30BBIBAN TYpBI I
IIOCETUTENEH, BO BpeMs KOTOPBIX MX 3HAKOMMJIM C IPOLIECCOM H3TOTOBJIIEHUS NMBA, a B KOHIE Typa
yCTpauBaJId Jerycranuio. WMmkeHepsl (HUPMBI-KOHKYPEHTa BKIIOUIINCH B TaKOW TYp U CKOMHPOBAIH
IpPOU3BOACTBEHHBIN mpouecc. B xoxae cynmebHoro pasbupaTenbcTBa CyA HMPU3HAN, YTO MOCTpajaBIIas
KOMIIaHUs HE MpUHsIIA pa3yMHBIX MEp [UId OXPaHbl CBOMX CEKPETOB, YTO MOYKET O3HA4aTb OTCYTCTBHUE
KOMMEpPYECKOW TaliHbl B €€ TNPOU3BOJICTBEHHBIX Ipoleccax BepxHuil mpenen — 3TO NpUHATUE
MaKCHUMaJIbHO pa3yMHbIX Mep. Takue Mepbl COOCTBEHHUKA HH(OpManuu OCBOOOXKAAIOT €ro OT
HEOOXOMMOCTH NpeIIPUHUMATh SKCTPEMAaIbHBIE PACXOMBI IS OXpaHbl CBOMX CEKpeToB. Bop He Moxer
oTpaBibIBaTh ceOs TeM, 4TO Ha JBepsaX KaOWHeTa ¢ XpaHANIeHcs B HEM CEKpETHOH WH(popManmend ObLIu
ciabble 3amopHl.

I'paxnanckuii kojgekc P® ompenenseTr KOMMEPUECKYHO TalHY Kak uH@opmayuio, umeruyio
0elicnBUMENbHYIO UTU NOMEHYUATLHYIO KOMMEPUECKYI0 YEeHHOCMb 8 CUTY ee Heu3B8ecmHOCU mpembum
auyam, K KOmopou Hem c80000H020 O0OCMYNA HA 3AKOHHOM OCHOBAHUU U NO OMHOWIEHUIO K KOMOPOU
obnadamenv ungopmayuy npunuMaem mepul Kk oxpare ee kouguoenyuarsrnocmu (m. 1 cr. 139). OtBeuas
BCEM IIPH3HAKaM, CBOHCTBEHHBIM HHTEIUICKTYAIbHOH COOCTBEHHOCTH, M OyIydH OIHUM W3 €¢ OOBEKTOB,
KOMMepUeCKast TaifHa 00JamaeT psaoM crien(UIeCKUX 0COOCHHOCTEH.

Ilpexnae Bcero crneayeT OTMETUTb, 4YTO B €€ OCHOBE JEXKHUT paxmuueckas MOHONONUS
OIPE/IETIEHHOT 0 JIMLIA HA HEKOTOPYIO COBOKYIIHOCTh 3HaHUM. IIpaBoBble cpencTBa, KOTOPBIMH pacnojaraeTt
o0saaTens KOMMEPUECKOi TalfHbl, XOTA U MPEAOCTABIAIOT €My U3BECTHbBIE BOZMOXKHOCTHU JAJIS1 OTPakI€HUS
€ro UHTEPECOB, ABMIAIOTCS MeHee 3(P(HhEKTUBHBIMU, YEM T€, KOTOPBIC UMEIOTCS B PACHIOPSKEHUH BIIAJIETIbLEB
WHBIX 00BbEKTOB MHTEJIEKTYaIbHONH COOCTBEHHOCTH. [109TOMY Mpeskie Bcero OT caMoro mpaBoo0iagaTes,
OT TIOJTHOTHI U Pe3yJIbTaTHBHOCTH NMPHHUMACMBIX UM MEp II0 COXPAaHCHHIO €ro (pakTHIeCKOH MOHOIOIHU
Ha 3HaHHUE 3aBUCHUT >KU3HEHHOCTh €T0 IpaBa Ha KOMMEPUYECKYIO TalHYy.

BaxHoil 0COOCHHOCTBIO KOMMEPUECKOIl TalHBI SABISIETCS, Jajiee, €e HauOOIbINAs YHUBEPCANbHOCTD
cpeaM Ipyrux OOBEKTOB  HWHTEIUICKTyaJbHOH  coOcTBeHHOCcTH. Ecmm moxny  m3o0peTeHMsIMH,
MPOMBIIUIEHHBIME ~ 00pa3llaMy, TOBapHBIMH 3HAKAMH W WHBIMH OOBEKTAMH HWHTEIUIEKTYaIbHOM
COOCTBEHHOCTH 3aKOH IIOHMMACT BIIOJHE ONPEACICHHBIC Pe3yIbTaThl HHTCIUICKTYAIBHOM ESITENbHOCTH, TO
TI0J] TIOHATHE KOMMEPYECKON TalHBI MOTYT OBITH TIO/IBEICHBI CaMbIe pa3HOOOpa3HBIE CBEICHHUS, CBSI3aHHBIC
C TIPOU3BOJICTBOM, TEXHOJIOTHYECKOH MH(OpManue, ynpapieHrneM, GUHAHCAMH U APYTOH NESTETHHOCTHIO
npeanpuHumarens. IIpu 3ToM koMMmepueckoil TaifHOII MOryT OBITh OOBSIBICHBI BIIOJIHE HNOTEHLHUAIBHO
MATEHTOCIIOCOOHBIC peIIeHHs, KOTOpHIE MpPaBOOOIagaTeNnb IO KAaKUM-THOO IpHYMHAM HE JKEJaeT
00Hapoa0BaTh U MATEHTOBATh B yCTAHOBJIEHHOM IOPSIZIKE.

BmecTe ¢ TeM BO3MOXHOCTU MpeANpHHUMATENEH 10 OTHECEHHIO CBEACHUM, CBSI3aHHBIX C UX
JeSITEeNIEHOCTBI0, K KOMMEpUecKoil TaiiHe He Oe3rpaHudHbL. JI000€ rocynapcTBO BIpaBe OCYIIECTBISTH
KOHTPOJIb 32 JAEATENbHOCTBIO MpeNNpUHUMATENeH, CIeaUTh 32 CBOEBPEMEHHOCTHIO M IMOJHOTOM yIIaThl
HAJIOTOB, OLICHUBATh BO3ACUCTBHE UX AEATEIBHOCTH HA OKPYXKAIOLIYI0 cpeay U T.1. [lo3ToMy noBceMecTHO



3aKOHOM, WHBIMH MPaBOBBIMH aKTaMH WJIM CYAE€OHON NMPaKTHKOW ONPENEIsIOTCS CBEACHHS, KOTOpHIE HE
MOTYT COCTaBISITh KOMMEpYECKyro TaiHy. B P®D kpyr Takux cBeJeHUI yCTAHOBIEH OCTaHOBJICHHEM
IIpaButensctBa PCOCP ot 5 gexadps 1991 r. Ne 35 «O nepeune cBefeHH, KOTOPBIE HE MOTYT COCTABIISTh
KOMMEpPUECKYI0 TaifHy», a TakKe HEKOTOPBIMH OPYTUMH aKTaMH. B 4YacTHOCTH, HE MOTYT COCTaBIIThH
KOMMEpPUYECKYI0 TalHy ydpeauTeNbHble IOKYMEHTHI, JOKYMEHTHI, JAlOUIMe MpaBO 3aHUMATbCs
HNPEANPUHUMATEIECKON  IeSTEIbHOCTRIO; CBEACHUS MO YCTAHOBJICHHBIM (opMaM OTYETHOCTH O
(hMHAHCOBO-XO35MCTBEHHON NEATEIBHOCTH U HHBIE CBEACHHS, HEOOXOAUMBIE [UIS TIPOBEPKH NMPABUIIBHOCTH
UCUUCIICHUS U YIUIAThl HAJIOTOB U APYTHX 00S3aTEIbHBIX IIATEKEH; JOKYMEHTHI O IIaTeXeCIoCOOHOCTY;
CBEJICHHS O YHCIEHHOCTH, COCTaBe paboTalomuX, UX 3apaboTHOM IIaTe U YCIOBUAX TPYJa U Jp.

Kommepueckas TaiiHa Kak OOBEKT MHTEIIEKTYaTbHOH COOCTBEHHOCTH He mpebyem opuyuaibHOco
NPUSHAHUA ee OXPAHOCNOCOOHOCMU, TOCYIAPCTBEHHOW PETUCTPAIMU WM BBITOJHEHHUSA KaKUX-THO0 MHBIX
(opmanbpHOCTEH, a TakXkKe YIUIAaThl TOCYJAapCTBEHHBIX IOIIIMH. JTO TaKkKe MMEET 3HaueHHe B BBIOOpE
JaHHOH ()OPMBI OXpaHBI JOCTHTHYTOTO Pe3yNbTaTa HHTEIUIEKTYalbHOH AEATENbHOCTH CPEIN MMEIOLIUXCS
BO3MOYHOCTEH.

TakoBbl OCHOBHBIE OCOOCHHOCTH KOMMEpUECKONM TalHBI Kak OOBEKTa HHTEIUIEKTyalnbHOU
COOCTBEHHOCTH. IX aHATH30M, OHAKO, XapaKTEPUCTHKAa KOMMEpPUYECKOi TaifHbI He orpanudnBaercs. Kak u
[0 OTHOIICHWIO K JPYIMM OOBEKTaM WHTEIUIEKTYaJbHOH COOCTBEHHOCTH, TPHMEHUTENBHO K
KOMMEpPUECKOIl TailHe 3aKOH YCTaHABIUBACT P Kpumepues 0XpaHocnocob6Hocmu, KOTOPBIM OHA JOJIKHA
CIIOCOOCTBOBATE, YTOOBI IOJIB30BATHCS MPAaBOBOM OXxpaHOH. OCOOEHHOCTBHIO PACCMATPUBAEMOT0 OOBEKTA
MHTEIUICKTYyaIbHOH COOCTBEHHOCTH SBISIETCS TO, YTO IPOBEPKa OXPaHOCIIOCOOHOCTH KOMMEPHYECKOil
TaifHbI OCYILECTBISIETCS HE B MOPSAIKE CHEIMANbHON MpeABApUTENILHON MPOLEAYPHl, @ TOIbKO TOTa, KOTAa
IPaBO Ha KOMMEPUYECKYIO TalHy HapyIIaeTCsl UM OCIapuBaeTCsa U TPeOyeTcsl yCTaHOBUTh, CYLIECTBYET JIN
OHO BOOOIIIE.

Poccuiickoe 3aKOHONATENBCTBO, KaK W 3aKOHOAATEIHCTBO OONBIIMHCTBA EBPOMEHCKHX CTpaH,
IpeaBSIBISIET K KOMMEpUecKol TalHe ciemyiomue Tpu TpeOoBaHMA. Bo-miepBhIX, MH(pOpManMs AOIKHA
UMETb OelCMBUMENbHYI0 U NOMEHYUANbHYIO KOMMEPYECKYI0 YEeHHOCHb 6 CUNY ee Heu3BecmHOCmu
mpemvum Jauyam. B COOTBETCTBMM C MJaHHBIM KPHTEpHEM W3 HYHCJIA CBEJCHHUH, COCTABIIAIOIINX
KOMMEpPYECKYI0 TalHy, HUCKJIIOYAIOTCS Te, KOTOpble HE INPEACTABISIIOT HUKAKOrO MHTepeca JUis
OKPY’KaIOIIX, KOTOPBbIE HE MOTYT OBITH HCIIOIB30BaHbI TPETHUMH JIMLAMHU IS TOCTHKEHHS CBOUX LEIEH,
KOTOpBIE HUKTO He MpHoOper Obl, eciii ObI OHM OBIIM MpeIUTIoKeHs! K mpoaaxe. KpoMe Toro, Te cBeneHus,
KOTOpble 007aat0T ACHCTBUTENbHOM MM TOTEHIMANbHOW LEHHOCTBIO, JOJKHBI OBITh HEH3BECTHBI
TpeThbuM JunaM. [log TpeThHMMHU JHIIAMH B JTAHHOM Cly4dae IMOHMMAIOTCA T€ JIMNA, I KOTOPBIX 3TH
CBEJCHHUS NPEICTaBIAIOT KOMMep4Yeckuil wuHTepec. Mmm Moryr OBITh Apyrue NpeanpHHUMATENH,
KOHKypUpyIoIlue C oOsafaTeneM KOMMEpPYECKOM TalfHbI, €ro KOHTPareHThl IO XO3SHCTBEHHBIM
o0s3aTenbCTBAM, IMOTPEOMTENN €ro MPOAYKLUH, padoT M ycuyr M T. A. V3BeCTHOCTh CBEACHHUI
JOJDKHOCTHBIM JIMIIAM M MHBIM PaOOTHHMKAM OPTaHOB M OPTaHU3ALUH, KOTOPHIM 3TH CBEICHUS CTalIn
M3BECTHBI B CBSI3H C BHITOJHEHHEM MMH CITY)KEOHBIX 00A3aHHOCTEH M Ha KOTOPBIX JIEXHUT 00S3aHHOCTH IO
COXpaHEHUIO UX B Tal{He, HE MPEIMATCTBYET NPU3HAHUIO HH(POPMALIUN KOMMEPUECKOH TaltHOI.

Bo-BTOpBIX, K HH(DOPMAITHH, COCTABIISIONIEH KOMMEPUYECKYIO TalHY, He 00ANCHO Oblmb C80O0OHO20
oocmyna Ha 3aKOHHOM OCHOBaHMH. Ecmm cooTBeTcTBylomas wHpOpManmus MOXET ObITh MOIydYeHa
3aKOHHBIM 00pPa30M JIOOBIM 3aUHTEPECOBAHHBIM JIUIIOM, HAllpUMEp IIyTE€M HU3y4eHHs OTKPBITBIX JAHHBIX,
aHanu3a 0oOpa3IOB BBIMYCKAaEMON MPOIYKIMH, 3HAKOMCTBA C ITyONUKALMSIMHU U T.N., OHa KOMMEPYECKOil
TalHOW HE MPU3HAETCA.

B-TpeTbux, uT00B! HHpOPMAIHUS CUUTATIACh KOMMEPUYECKOH TalfHOH, TpeOyercs:, 4To0bl 001agaTens
UH(pOPMAIMK IPUHUMAI Mepbl K oxpaHe ee KoHgudenyuansrocmu. CHEKTp 3TUX Mep BechMa obmmpeH. K
HUM MOTYT OBITh OTHECEHBI Pa3sHOOOPa3HBIE MEPHI TEXHUYECKOTO, OPTaHH3AMOHHOTO U IOPUANYECKOTO
XapakTepa, KOTOpble HalpaBlICHbl HAa TO, YTOOBI OrpaauTh HHGOPMAIUIO OT HECAHKIUOHUPOBAHHOTO
JOCTyHa TpeThux Jull. I1pu 3ToM, KOHEUHO, He TpedyeTcsi, YToOk 00nagaTens HHGOpMaLUU IPHHUMAT BCE
MBICIIIMBIE CPEJCTBA AT €€ OXpaHbl. BakHO, 4TOOBI M3 €ro KOHKPETHBIX IEHCTBHH SBHO CIIEIOBANIO
JKeJTaHHe COXPAHUTh OINpe/eTIeHHbIe CBEICHHS B TalfHe OT OKpyaromux. CieayeT moquepkHyTh, 9TO MpH
3HAYMMOCTH BCEX HA3BaHHBIX BBIIIEC YCIOBUN OXPaHOCIHOCOOHOCTH KOMMEPUYECKOH TalHBI MOCIETHEE U3
HUX SIBISIETCA, TOXKanyH, pematomum. Ecim, Hampumep, ob6nanarens nHGOPMaUU He M03a00THIICS O TOM,
YTOOBI BO3TIOXKUTH Ha KOHKPETHBIX JIHIL, Oy/Jb TO HaeMHbIe paOOTHHKHM MM KOHTPAreHTHl, 00s3aHHOCTh IO
HEpAas3rallleHUI0 U3BECTHBIX MM CBEACHUM, €ro IaHChl Ha 3alIUTy HApYyIICHHBIX HHTEPECOB KpaiiHe
HEBEJINKH.

ITomMuMO KOMMEpYECKOH TaiHBI POCCHICKOE 3aKOHOAATEIbCTBO BBIZEIACT €Ilie HeCKOJbKO BHUIIOB
CBEJIEHUM, KOTOpbIE MOJKHBI COXpaHAThCS B TaiiHe. Peub, B 4acCTHOCTH, UAET O TOCYAAPCTBEHHOH,
BOCHHOH, MEIUIIMHCKOH, HOTapUaIbHOM, aJBOKAaTCKON, OAHKOBCKOM TaliHaX, JUYHOW U CEMEWHOH TaliHe,
TalfHe yCHIHOBJIEHHS, TaifHe cieAcTBUA U T.A1. OTHOIIECHNUS, CBSI3aHHbBIE C KaXIOH W3 Ha3BaHHBIX BBHIIIEC H
HEKOTOPBIMM ~ JPYTMMH  BUAAMHM  TaifH, CHOENUaIbHO  PETNIAMEHTUPYIOTCS  COOTBETCTBYIOLIUM



3aKOHOJATENBCTBOM, YCTAHABIMBAIOIIMM KaK MIPaBO HA COXPAHEHUE ONPENENEHHbIX CBEICHUI B TaliHe, TaK
U OTBETCTBEHHOCTh JHMI[, pasrIacUBHIMX MX Oe3 caHKIUMM mOpaBoobOnafgarens. Kommepueckas TaifHa
OTJIIMYAETCsI OT BCEX ATHUX BHUJOB TAlH TE€M, UTO CBEACHUS, €€ COCTABISIOMINE, OTHOCSTCS K KOMMEPUECKOM
JESITEeNIbHOCTH MPEANPUHUMATEINS K HUMEIOT KOMMEPUECKYHO JKE LIEHHOCTb.

Hapsimy ¢ TepMHHOM «KOMMeEpYecKas TaiHa» B 3aKOHOJATENbCTBE M HA MPAKTUKE IIHUPOKO
UCTIONIB3YIOTCSL TaKWe TEPMHUHBI, KaK «CEKPEThl IPOU3BOJCTBA», «HOY-Xay», «TOPrOBBIC CEKPETHI»,
«KOH(pHUICHINATbHAS WHOOPMAIUSI» W T.OI. XOTS KaXIBIH M3 HAa3BaHHBIX TEPMUHOB HMEET MPUCYIIHH
JHIIb €My OTTEHOK U MPUMEHSAETCS OOBIYHO B JOCTATOUHO OMPEAEICHHON CUTYaIluH, BCE OHU 0003HAYAIOT,
B CYIIHOCTH, OJIHO M TO € IMOHATHE, KoTopoe B HOBOM ['K mosyumno HamMeHOBaHHE «CIyXeOHas U
KoMMepyeckasl TaiiHa». M0KHO JJ0r0 CIOPUTH O TOM, SIBJIAETCS JIM 3TO HAaMMEHOBaHHE HaWJIyYIlUM, HO C
3aKpelUIeHHeM €ro B 3aKOHe HeoOXoamMmo cumTathed. Ecmm  oOpaTuThes K - 3apyOexHOMY
3aKOHO/IATENIbCTBY, TO B OOJBIIMHCTBE CTPaH 3TO MOHATHE MMEHyerTcs «trade SecretS» Wi «TOproBblie
CEKpEeTHI», YTO TOXKE, KOHEYHO, BEChbMa MNPUOJIIDKEHHO BBIPAaXXKaeT CYTh 0003HAYAEMOTO WM SIBICHHSL
[losToMy BakHO HE TO, Kakoe Ha3BaHWE HMeeT HH(OpPMaIHsd, KOTOpas OXpaHSAETCs 3aKOHOM OT
HECAaHKI[MOHHPOBAHHOT'O IOCTYIAa TPEThHX JIUII, a TO, KAKUM TPEOOBAHUSM OHA JIOJKHA COOTBETCTBOBATE.

. Cpok oxpaHbl KOMMeEPYeCKO0ii TAalHbI

B cootBetctBuu ¢ monoxkenusmu Cormamenns TPUIIC, npu cobmoaeHny MpoYnX YCIOBHH, CPOK
JeiicTBUA NpaBa Ha KOMMEpPUECKYI0 TallHy HE OrpaHHMuYeH. JTOT CPOK UIUTCS CTOJBKO, CKOJBKO AAHHAs
uHbopMalMsl OTBEYAaeT YCJIOBUAM, H3JOKEHHBIM BbIlIe. Takoe MOJOKEHHE 3HAYUTENIbHO OoJee
OJaronpuaATHO MO CPABHEHHIO C NMATEHTHOH OXpaHOH, CPOK NEHCTBUS KOTOPOH B OOJNBLIMHCTBE CTPaH
ucrekaer depe3 20 mer mocnme AaTHl MOAAYM 3asBICHMS WIM JaXe paHee, €CIHM IMAaTeHTOOOIIamaTeNhb
MepecTaeT OIUIauMBaTh MOLUIMHY 3a MOJAep)kKaHue mareHTa B cwie. C Apyroil CTOpoHBI, B OTHOIIEHUHU
KOMMEPYECKOW TailHBI CYIIECTBYIOT pealbHbIe PHCKH, IIOCKONBKY (06 3TOM MBI OyIeM TOBOPUTH HUXKE) ITY
TalfHy MO’KHO yTPaTHTh B JIF0O0E BpeMs JTMOO BBUIY HEOCTOPOXKHOCTH ee o0iagaTens, MO0 B pe3ysIbTare
CHACTBIPHOCTH» APYTUX JIHII.

Crneuuduieckoil 4epTod KOMMEpPUYECKOW TaWHBI, BBIACTIONIEH €€ cpead OpYrux OOBEKTOB
UHTEIJICKTYaJIbHOM COOCTBEHHOCTH, SBIISICTCS HeOSpAHUYeHHOCmb cpoka ee oxpanul IlpaBo Ha
KOMMEpPUECKYI0 TallHy AEHCTBYeT IO TeX IOp, IOKa coXpaHsercs (paKTHIecKas MOHOIIONHUS JIHIA Ha
UH()OpPMAIHIO, KOTOpPOE ee 00pa3yeT, a TaKKe UMEIOTCS MPEAyCMOTPEHHBIEC 3aKOHOM YCIIOBUSI €€ OXPAaHBL
OT0  00CTOATENBCTBO  JenaeT u30paHuMe JaHHOW  (OPMBI  OXpaHBl  IIPUBJICKATCIBHBIM  JUIS
IpeJIpruHUMaTese B TeX Cilydasx, KOIrza UX He yAOBJIETBOPAET IPUHIUI CPOYHOCTH TATEHTHOW OXpaHBbI.

E. He3zaxoHHBIe crIOcO0BI MOTYy4YeHHs] KOMMEPYeCKOi TallHbI KOHKYPEeHTAMH

Cormamenne TPUIIC copepUT HEKOTOpHIE YyKa3aHWsi Ha CIOCOOBI, KOTOPHIE CUHTAIOTCS
HE03BOJIUTELHBIMU JJIS 3aBJIaJICHU MH(POpPMalMeH, COCTaBIISIoNIeH KOMMEpUECKyro TaifHy. B ux umcie
ecThb Takoe. «lOpumuueckne ¥ (U3MYECKHE JIMIA, HAa 3aKOHHBIX OCHOBAHHMAX KOHTPOJHPYIOUIHE
OTIPEJICIICHHYI0  MH(POpPMAIUI0, MOTYT TMPEAOTBpAIlaTh €€ HECAHKIIMOHUPOBAHHOE PACKPBITHUE,
NpUOOPETEHNE WM HWCIOJIb30BaHHE TPETHUMH JIMLAMH, KOTOPbIE JUIA 3TOTO JEHCTBYIOT crocobamu,
MPOTHBOPEYALTUMHU TIPaB HJIaM YECTHOTO BEJACHHUS KOMMEPUYECKOW NpakTHKHU...» I[lpum 3ToM cwmbIch
BBIPKEHUS «CIIOCO0aMHU, MPOTHUBOPEUAIMMH TIPABHJIAM YE€CTHOTO BEJCHHUS KOMMEPUYECKOW MPAKTHKU»
packpbIBaeTcs CIEIyOIIUM 00pa3oM: 3TO «TaKhe CHOCOObI, KaK HEecOOJI0JeHHE JOTOBOPHBIX YCIIOBHIA,
3510ynoTpeOIeHnEe TOBEpHUEM WM CKJIOHEHHE K 3TOMY, BKJIIOUas MPHOOpPETEHHE 3aKPhITOW MH(pOpMAIIUU
TPETHUMH JINIIAMH, KOTOPHIC 3aBEJOMO 3HAIW JTHUOO MPOSIBIUIM HEOCTOPOXKHOCTh B OTHOIIEHWW TOTO, YTO
MMEHHO TaKHMH criocobamu ObuIa OJTydeHa IPHOOpETeHHAst MU HH(POPMAIIHS».

SIcHO, 4TO B «CIOCOOBI, MPOTHBOPEYAIIHE PAaBUIAM Y€CTHOTO BEJICHUS KOMMEPUYECKOW MPAKTHKU»
BXOJAT W TaKWe BUBI MPECTYIHBIX JIEHCTBUH, KaK MPOHUKHOBEHHE B JICJIOBBIC MMOMEIICHHUS KOHKYPEHTA,
MpOCIyIIuBaHue ero teaedoHoB U nmoakyn ero corpyannkoB. Cornamenue TPUIIC comepxut u apyrue
TIOJIOKEHUSI, B COOTBETCTBUU C KOTOPBIMHU IPOSICHSIOTCS U PACIIUPSIOTCA MPAKTUYECKUE BO3MOKHOCTH
OXpaHbl KOMMEPYECKOH TalHbI, MOCKOJbKY OT cTpaH—ydacTHull BTO Tpebyercs He mpocTo
3aKOHOJIATENIFHOE 3allpPENICHUe SBHO KPUMHHAIBHBIX CIIOCOOOB ACHCTBHUI, HO W MPHUHITHE MEp MPOTUB
MOTPAHUYHBIX C TPECTYMHBIMU BUIOB JICATEIBHOCTH.

Xots ['paxxknanckuii kogexc P@ He yka3piBaeT Ha TO, KaKHE METOJBI MOJTydeHUs] HHQOopMaIuu
SIBJISTFOTCS] HE3aKOHHBIMH, JJAHHBIA BOMIPOC HE MIPEJICTABISET 0CO00H CIIOKHOCTH. BO BceM MUpE K UUCITY
TaKUX METOJIOB OTHOCST MPOMBIIUICHHBIH IIMMHOHAXK, TMOAKYTI CITY>KallliX 00iagaTess KOMMepUeCKOul
TalHbI, MIPOHUKHOBEHUE B TIOMEIIEHUE, IPOCITYIIINBAHUE CPEJCTB CBS3H, BCKPBITHE KOPPECTIOHICHIINN U
T.71. BONTBIIMHCTBO M3 Ha3BaHHBIX W TIOJIOOHBIX UM JICHCTBUH 3aIlpENIeHBI 3aKOHOIATETLCTBOM B 00pa3yroT
COCTaBbI aIMHHUCTPATUBHBIX HJIM YTOJOBHBIX MpaBoHapyIeHuit (cM., Hampumep, cr. 183 YK P®D). B tex



CllyJasix, KOT/a CrelMallbHOTO 3apeTa Ha HCIOIb30BaHHE HEKOTOPBIX Mep B ACHCTBYIOIIEM
3aKOHOJIATENIHCTBE HE COACPIKUTCS, CIACTYST UCXOMUTh U3 CMBICTA TIPABHUII, 3AMPEIIAFOIIIX
HET0OPOCOBECTHYIO KOHKYPEHIIHUIO.

7K. IIpaBomepHbIe crioco0bI MOTYy4YeHHs KOMMepPYecKoii TalflHbI '’ KOHKypeHTaMu

Crnemyer OTMETHTh, YTO CYHIECTBYET TPH OUYEHb BAXKHBIX CHOCo0a TMONYyYEeHUS KOMMEpPUYECKOU
TaifiHBI, HA KOTOPBIC HE pACHPOCTPAHIIOTCSA 3ampeTuTenbHbie monoxkenus Cormamenus TPUIIC: 1)
HE3aBHCHMOE OTKPBITHE, 2) 0OpaTHBIN TEXHHUECKH aHanmu3, 3) 1006pocoBecTHOE MpHOOpeTeHue. Bee Tpu
croco0a CUUTAIOTCS «4eCTHBIMU BHIaMU KOMMEPYECKOM MPaKTHKUY.

1. He3aBUCHMOE OTKPBITHE

Hu B omHoOli cTpaHe mupa KOMMepdecKas TailHa HE MMEET OXPaHbl OT HE3aBUCHUMBIX OTKPBITHH.
Brenenue noi00HOM oXpaHbl MOJ0PBAIO OBl OCHOBBI MTATEHTHOW CHCTEMBI, KOTOpasi 00ECIIEUHBAET 3aIIUTY
MpaB TaTeHToOONanaTeNss OT HE3aBUCHUMOIO OTKPBITHS B OOMEH Ha OOHapoJOBaHHE UM 3aKpBITOH
vH(pOpMAIMK | Tepelady e¢ B OOINESCTBEHHOE MOJIb30BAHHWE MO HWCTCUYCHUH CPOKA MATEHTHON OXpaHBI
OO0naaTenb HE3aMaTEHTOBAHHOTO MTPOU3BOJICTBEHHOTO CEKPETa PUCKYET €r0 YTPaTHTh B OO0 MOMEHT.
KoHKypeHT, KOTOpHIii JlenaeT He3aBUCUMOE M300pETeHHE, MOXKET €ro 3aCeKPETHTh KaK KOMMEPUYECKYIO
TaliHy, ¥ B 3TOM CJly4ae BO3HHKAIOT JBa 00JIaJaTeNss OJHOTO M TOTO K€ CeKpeTa. AJbTCpHATHBOH 3TOMY
MOJIOKCHHUIO BBICTYMAET BO3MOXKHOCTh TOJYYEHHs TaK Ha3bIBAEMOTO 3arpaJIuTEILHOTO IAaTeHTa, Kak
crocoba 3aImuThl COOCTBEHHOW WH(OpManuu. B HEKOTOPHIX CTpaHax MONY4YeHHE 3arpajuTesIbHOTO
MaTeHTa B TOJOOHOW CHUTYaIldH HCIIONB3YeTCS JUIS TOTO, YTOOBI BOCIIPEMSTCTBOBATH HCIOJIH30BAHHIO
HM300pETCHHS TIEPBBIM M3 JBYX CyOBeKTOB. KOHKYpEHT, 3alIMTUBIINKA ceOsl TAKHM 00pa3oM, MOXKET, eClT
3aX04eT, 0OHAPOJIOBATH CBOM CEKPEThI, HO IPU 3TOM OH TOJHOCTHIO YTPAUMBAET IPaBO HA KOMMEPUECKYIO
taiitHy. KoMMepueckas TaiiHa MOXeT ObITh yTpaueHa TaKK€ B COBEPIICHHO 3aKOHHOW CHUTYyallld, KOrna
HE3aBHCHUMBIN yUeHBIH-HCCIIEIOBATEIb MPUXOIUT K TAKUM K€ pe3ysIbTaTaM H MyOIHKyeT HHPOPMAIIMIO O
HUX B HAYYHOW IMEYaTH.

TouHO Tak ke JaHHBIA BOMPOC pelaeTcs 3akoHoAareabcTBoM Poccun. Eiie pa3 nmoguepkHeM, 4To B
COOTBETCTBHH C JEHCTBYIOIIMM POCCHICKHM 3aKOHOAATEIHLCTBOM HApPYIICHHEM IpaBa HA KOMMEPUECKYIO
TallHy CUYMTAETCS HE BCAKOE TOJYyYCHUE TPETHUM JIUIIOM HEU3BECTHON €My paHee W IIEHHOHW JUIS HEro B
KOMMEpYEeCKOM OTHOUICHHHM HH(OpMaluu, a TONBKO 3aBlajieHue O3TOW HH(GOpManueil ¢ MOMOIIBIO
HE3aKOHHBIX METOJI0B. B 3Toii cBs3m Ha oOnanarene WHOOpMAIUH JISKHUT OOA3aHHOCTH JIOKa3aTh HE
TOJIBKO, 4TO 3Ta WH(GOPMAIHS OTBEYAJIa BCEM YCTAHOBJICHHBIM 3aKOHOM KPUTEPHSIM OXPaHOCIIOCOOHOCTH,
HO M YTO KOHKPETHOE JIMIO MOJYYHIO JAOCTYI K HEH, MCMOJIb3ysl HEe3aKOHHBIE CIIOCOOBI, KOTOpbIe JHO0
OpPSIMO 3ampenieHbl 3aKOHOM (MMPOHMKHOBEHHWE B JKMIMINE, BCKPBHITHE KOPPECIIOHIACHIMM M T.1.), JHOO
MIPOTHBOPEYAT OOIIMM MPUHIIUIIAM T0OPOCOBECTHOCTH KOHKYPEHIMHU (ITOIKYTI CIYXKAIMX, HE SBIISIOIIMXCS
JOJDKHOCTHBIMH ~ JTMIIaMH, TpHoOpeTeHne WHGOpManuu Yy KOHTpareHta oOmajgatens TpaBa Ha
KOMMEpYECKYIO TaifHy, Ha KOTOPOM Jie)Kala OOsI3aHHOCTh 0 COXPAHEHHIO0 €€ KOH(UICHIMATBHOCTH, U
T.1.). Eciii fokasath 370 00CTOATEIBCTBO MPABOOOIaaaTeNlb HE CMOXKET, €r0 MPAaBO 3aIUTe He MOIEHKHUT.

2. O0paTHBIH TeXHUYECKUIT aHAIN3

OOpaTHBINl TeXHUYECKUIl aHanu3, WIM «O0paTHash MHXEHEPUS» — 3TO MPOLECC HCCIEAOBaHUS
MMEIOIErocsl B IIMPOKOH MPOAaKke MPOJIYKTa C LEeIbl0 OOHAPYKEHHsI CEKPETOB ero paboThl U/WIIH TOTO,
Kak OH czenaH. B MexmyHapogHOM IpaBe MHTEINIEKTYyalbHOH COOCTBEHHOCTH HE CYIIECTBYET 3aIlUTHI
IOPOTUB TaKOM «0OpaTHOU HHkeHepuu». [0 HeJaBHEr0 BpEMEHHU TAaKXkKe He CYIIECTBOBANIO 3aIIUTHL OT HEE U
B 3aKOHOJIAaTEJILCTBE O KOMMEPUYECKOH TaliHe BeqyluX cTpad Mupa. Korzna npoayKT BBIIYLIEH B IPOJAXY,
KOHKYPEHTHI MOTYT €T0 IIPUOOPECTH M MOCTaBUTh 331ady CBOMM HHXXEHEPAM U3y4IHTh €T0, YTOOBI IOHSTS,
Kak OH cnenaH. Kommanus, koTopas mpeycneeT B 3TOM, CBOOOJHAa B MCHOJIb30BAaHUU PE3yJIbTAaTOB
«00paTHOI MHXKEHEPHH» B KOHKYPEHTHOH O00pb0e ¢ o0OnasaTeneM OpUTHHAIBHOTO CEKpeTa IPOM3BOACTBA.
OTa KOMIAHUS MOXET B CBOEM IIPOU3BOJICTBE HCIOJIB30BaTh MOIYyUCHHBIH Uepe3 «0OpaTHYI0 HHKECHEPHIO»
CEeKpEeT, HO OHa HE MOXET €T0 3allaTeHTOBATh, IIOCKOJIBKY HUKTO U3 €¢ PabOTHHKOB HE SBIIAETCS aBTOPOM
u3o0peteHust. HecMoTpst Ha pUCK «0OpaTHON MHXKEHEPUU» OXpaHa CEKPETOB IIPOM3BOJCTBA TOBAPOB IS
HOTPEOUTENBCKOTO PHIHKA B TEUEHHUE AIUTEIBHOTO BPEMEHN CYUTANIACh HEBO3MOKHOM.

Jnst TOoro 9TOOBI M3MEHHTH TTOJI0KEHHE, CIOKUBIIEECS C YIIPOUMBIINMCS PEKIMOM HCIIOIB30BaHUS
«00paTHON UWHXKEHEPUM», MPOU3BOJAUTENN KOMIBIOTEPHBIX MPOrPAMMHBIX MNPOAYKTOB MAacCOBOTO
pacIpocTpaHeHHs B HacTosllee BpeMs pasBepHylIH OoprOy C 3THUM SIBICHMEM, OTCTauBas BBEICHHE
MPaBOBBIX MEp 3aIUTHI CPa3y MO TPEM HANPABICHUAM. OHU XOTAT 00ECIICUNTh JOTOBOPHOE UCITIOIb30BaHUE
CBOEH MPOAYKIMHU, COONIOJEHUE aBTOPCKHUX MpPaB M HCIOIHEHUE YCIOBUIl MEXAYHAPOIHBIX JOIOBOPOB.
Hampasnenue, cBA3aHHOE C JOTOBOPHBIM HCIIOJIb30BaHUEM NPOTrPAMMHBIX MPOAYKTOB, UCXOIUT U3 TOTO,
YTO MpaBO Ha 3TO MCHOJIb30BaHHE JHMLEH3HPYETCs, HO He mpojaercs. Ha 3ape pa3sBUTHS KOMIBIOTEPHOU



WHAYCTPUH HWCIOJB30BAaHHE KOMITBIOTEPOB OBLIO TaK OrPAaHWYCHO, 4YTO MPOMABIEI MPOTPAMMHBIX
MPOAYKTOB MOTJIM BBECTH IIEPETOBOPHI O JHUIEH3MOHHBIX COTJIAICHUAX MPAKTUYECKH C KaXIbIM
nonp3oBaTteneM. Komnanuu BKIIOYaau B TaKUE COIVIALLCHMS IOJIOKEHHS, MO KOTOPBIM IOIb30BATEIM
MIPUHUMAJH Ha ce0s1 005A3aTeIbCTBO HE 3aHUMAThLCS «O0OpaTHOW WH)KeHepHel». B cooTBeTCTBUU ¢ 0OIIMMHU
OPUHLIUIAMH JIOTOBOPDHOTO IIpaBa 3TH TMOJOXKEHHs BIIOJHE HaJeXHO oOecmeunBaid COONI0IEHHE
JIOTOBOPHBIX 00s13aTenbeTB. OJHAKO 1O MEpe PacHIMPEeHUs! PhIHKA MPOJak KOMIIBIOTEPHOH NPOAYKIMH
COTHSAM MWUJIMOHOB IE€PCOHANBHBIX IIOJb30BATEIEH CTAl0 HEBO3MOXKHO 3aK/IIouaTh aJeKBaTHOE
KOJIMYECTBO JIMLIEH3UOHHBIX COTJaleHNnii BMECTO 3TOro mpou3BOAUTENN CTANIM MIe4aTaTh BBIAEPKKU U3 UX
TEKCTOB Ha YIAKOBKE Ka)KJOr0 IIPOAaBaeMOro IMpoAyKTa. B cBA3M ¢ 4ueM 3TH TEKCTHI MOIY4UIM Ha3BaHUE
«00epTOYHBIX JOTOBOPOB». B «00EpTOUHBIX IOroBOpax» Tak e, Kak W B NOINHCHIBABIINXCS PaHBIIE
MHAUBUIYaTbHBIX JIMICH3MOHHBIX COTJIAIICHUAX, COJCPIKATCS ITOJIOKCHUS, 3alpenlafonine «o0paTHyIo
UHKeHepHio» Ho B ¢Bs3M ¢ T€M, UYTO B COOTBETCTBUH C IPUHIUIIAMH JOTOBOPHOTO IIpaBa Al COOMIOCHUS
MOJIOKEHUHM JIoTOBOpa TpedyeTcsi corjacue 3aiKIOYalonIuX €ro CTOPOH, HACTYIUIEHHE IPaBOBBIX
MTOCJIENCTBUH MO «OOEPTOUHBIM JOTOBOpaM» 0oJiee YeM COMHUTENHHO. KOMITBIOTepHBIC KOMIIAHUH ceidac
BeAyT OoprOy 3a MHEpecMOTp OTACIbHBIX MPUHIMIIOB AOTOBOPHOTO MpaBa C TeM, 4YTOOBI CHENATh
«00EepTOYHBIE TIOTOBOPHI» OpUANYECKH 3HaYMMBIMHU. B yactHOcTH, B CIIIA OHHM BBICTYIAIOT 32 BBElIEHHUE
HOBBIX IOJIO)KEHUI B 3aKOHOAATENHCTBO O TOPrOBIE, NMPHU3HAIOIIMX Takue IoroBopbl. He BbI3bIBaeT
COMHEHUH U TO, 4T0 00phOa KOMIaHUK OyJeT MUPHUTHCA U B MEKAYHApOJIHOM MacIiTade.

ITpousBoguTeNMM MPOTPAaMMHOTO OOECHEUCHHS IPUMEPHO TAaKUM Jk€é 00pa3oM BCTaBISIOT
AQHAJIOTUYHBIE TEKCThl B CBOM IPOrpaMMbl, KOTOPHIE BBICBEUMBAIOTCA HAa 3KpaHE BCSAKUI pa3 IpHU 3aIlycKe
KOMIIbIOTEpa. OTH CTaHJApTHBIE TEKCTHI* TMOBTOPSIOT TMOJIOKEHHsS JIMIEH3UOHHBIX JOTOBOPOB,
3alpellaonme «OOpaTHYI0 HMHXCHEPUIO» M pa3pellalolive YCTAaHOBKY IIPOrpamMM, TOJBKO €CIH
II0JIb30BaTENb COIIACEH C 3TUM 3aIpeTOM. 3allyCK MPOrpaMMbl — 3TO BBIPAXKEHUE [10JIb30BATENIEM CBOETO
COTJIaCHsI, YTO YHOBIETBOPSIET TPEOOBAaHHIO JOTOBOPHOTO IIpaBa O COTJACHH CTOPOH, OJHAKO IaHHAs
nporeaypa Mo CBOEW CyTH pacimupsiercs 10 TpeOoBaHHMS O TOM, YTOOBI MOKyMaTelb, KOTOPBIA yxke
3aMyIaTUI 3a MPOIYKT, TakK JK€ COIVIACHIICS OTKa3aTbCs OT BaXKHOT'O MpaBa MOIYYHTh TO, 3@ YTO OH 3aIUIaTUIL
[ToaTroMy BO MHOrMX CTpaHax BTOpas IOJIOBHMHA TEKCTa YKa3aHHOIO INpaBMJIa MOXET HE IOJIyYUTh
OpU3HAHMA, MOCKOJIBKY IIPEACTABIsIET cOOOM HapylleHHe MNPOAABLOM J0OPOCOBECTHOIO HaMEpEHUs
COOJIIOaTh JOTOBOP KYIUIM-TIPoNakd VIMEHHO B OTHONICHWH 3TOTO MOMEHTa — IO0OpPOCOBECTHOCTH
HAMEPEHUH CTOPOH IPH 3aKIIOYCHUH IOTOBOpa KYIUTH-TIPONAXH — ¥ BeAyT OOpbOY MPOW3BOIUTEIH
IPOrpaMMHOI0 00eCIeYeHus, MbITasiCh OThICKATh 3aKOHHBIH CIOCOO Kak-TO 000ITH 3TO MOJI0XKEHHE.

B pacmpocTtpaHeHun cBoel NPOAYKIMM 3TH KOMIIAHHHM BO BCE OOJIBIIEH CTENEHH 00paIarTcs K
BO3MOXKHOCTSIM VIHTepHeT, Kak Cmoco0y 3aKiIioyaTh JIHMICH3HOHHBIC COTJIAIICHUS, 3allpellaloiiye
«00paTHYIO HHKCHEPUIO».

HHTepHeT NenaeT TeXHHYECKH BO3MOXHBIM BHIBEJICHHE JIUIICH3MOHHBIX TpeOOBAHUI Ha MOHUTOpE Y
[oJIyyaTessl IPOrpaMMHOI0 IPOAYKTa U MOJIy4€HUE OT HETO COIIacus Ha BBIPaKEHHBIE YCIIOBUS 10 TOTO,
Kak HayHeTcs nepenavya eMy nporpaMmsl. [leperoBopsl ¢ MIJIMOHaMH T0JIb30BaTenelt uepe3 MHTepHeT He
IPEACTABIAIOT HUKAKOM MpoOJieMBl M HE SIBISIOTCS 3aTPATHBIIHN, ITOCKOJIBKY AT KOMIAHUU UX BEICT
KOMITBIOTEp 3aKOHHOCTH TaKOHW CHENKH II0 MEpKaM TPaJWIMOHHBIX CIHOCOOOB 3aKJIIOYEHHUS JTOTOBOPOB
KYIUTH-TIPOJIaYKH TAaKKe HE MPEACTABICT MPOOIEMBI, TOCKOIBKY OYEBHIHO, YTO COTJIACHE HA MONyYCHHE
IpOrpaMMHOIO MPOAYKTa JAeTCs B MOMEHT yBeJOMIIeHHs O 3ampere. M TeM He MeHee, YTOOH! ele Oonee
obe3omacuts cebsi, TPOW3BOAUTEIHM INPOTPAMMHBIX TPOAYKTOB HACTaWBAIOT Ha 3aKOHOAATEIHFHOMN
MTOJIEPIKKE ITOTO CIIOC00a pacpoCTpaHEeHUS CBOMX TPeOOBaHMIA

Jpyroit noxxon B 6opb0e 3a 3ampelieHUe «O0OpaTHOM HHXKEHEPUU» MPOrpaMMHOrO oOecreueHHs
CBSI3aH C aBTOPCKUMH mpaBaMu. [Iporeccel «0oOpaTHONH HHXEHEPUU» B OTHOIIEHHH IIPOTPAMMHOTO
NPOIYyKTa, KaK MPaBHUJIO, TPEOYIOT aganTalMyd W KONHPOBAHHS OPUTHHANLHOW, 3aIHIIEHHONH aBTOPCKAM
npaBoM mporpammsbl. [IUmyTcs Takue HMporpamMMbl KOMIBIOTEPHBIM SI3BIKOM, IMOMSTHBIM CIEHUAINCTaM
CrierpanbHbIe AITOPUTMBI, HA3bIBACMBIC €aCCEMOIEPBI» 1 KKOMILTailephr» (YCIOBHO «anropuT™ COOPKU» U
«aJITOPUTM IPUCIIOCOONICHHUS»), OCYLIECTBISIFOT MEPEBOJ MPOrPaMMHOIO IPOIYKTa Ha KOMITBIOTEPHBIN
s3BIK [1epBBIil mar B «0OpaTHON MHXKCHEPHU» COCTOUT B TOM, YTOOBI HCIIONB30BATh AITOPUTM Pa3OopKu»
U «aJIrOpUTM «paCIpHCIOCOONEHUs» B OOpaTHOM TMIpollecce W IPOM3BECTH BapHaHT IIepeBOja
IPOTPaMMHOTO TPOAYKTA TEIEph YK€ ¢ KOMIBIOTEPHOTO Ha OOBIYHBIM IS MOJB30BaTelsl s3bIK. Kak
BHUJIHO, 3TOT HPOLECC COCTOUT M3 KOMMPOBAHUS U agantanuu (00 mepeBoja) OPUrnHaIbHOTO MPOIYKTA.
ITo 3akoHY TONBKO 00JaJaTeNb aBTOPCKOTO MpaBa MMEET HCKIIOYUTENIBHOE MPaBO HAa KOMHUPOBAaHUE U
aJlanTalvio CBOUX NpousBeaeHui. OIHaKo B 3aKOHOAATENBCTBE 10 aBTOPCKOMY IIPaBy BO MHOTUX CTpaHax
JETAr0TCsl HCKITFOUEHHS MX 3TOT0 IpaBmiia. Tam, TIe JeTaroTcsl HCKITIOUCHHUS ISt 00paTHBIX IPOLECCOB MPH
B3JIOME MpPOrpaMM, YTBEPXKIOAIOT CJIEAyollee 1) aBTOPCKMM MPaBOM OXPAHsETCS CYLIECTBYIOIIEE
OOBEKTHBHOE BBIPAKCHUE TBOPUYCCKUX HAEH M MBICIEH, a He caMd 10 cebe HWAeH W MBICTH, 2)
CIIEIOBATENbHO, 3aKOHHBIE BJIAJENbLl MAaTE€pPHUaJOB, 3allUILIEHHBIX aBTOPCKUM NPaBOM, MOIYT
UCIIOJIb30BATh COJCPIKAIMECS] B HHX CHCTeMbl ujaeil m Meiciedl u 3) cremoBaTenbHO, pa3bopka u



JEKOMITUJISIIMS, OCYLECTBIIIEMBIE JJIS1 TOTrO, YTOOBI BBIUJIEHHUTh WJIEH, JAOJDKHBI ObITH pasperieHsl Jlaxe
EBpormeiickuii coro3 craenan psa IIaroB B 3alUTy INpaBa «oOpaTHOM WHXKEHEPUU», HO TOJNBKO B
orpannueHHbIXx cinydasx CormacHo [lupektuBe EC  «paspemraercs HCNONb30BaTh  aBTOPCKHE
KOMITBIOTEPHBIE TIPOTPAMMEI JUTS TIOTYYEHIsI HHPOPMAIIH, HEOOXOAUMON B JOCTH)KEHIH B3aUMOICHCTBHS
BHOBB CO3/IaHHOW KOMITBIOTEPHOH MpOrpaMMsbl ¢ APYTUMH, yxe cymecTByromumMu». B CIIA HEKOTOpbIMU
CyJaMH HEIaBHO OBUIM BBIHECEHBI pEINEHMs, pa3pellaloliue B3JIOMBI aBTOPCKHX MpOrpaMM B
OTPaHUYCHHBIX TENSIX «00PATHOW WHXKCHEPHU».

B cooTBeTcTBUM C pOCCUHCKUM 3aKOHOJATENBCTBOM IMOJB30BaTENb IporpamMmbl st OBM unu 6a3el
JAHHBIX MOXET OCYIIECTBIATh UX adanmayuio, T. €. BHOCUTh B HHMX H3MEHEHHs], OCYILECTBIISICMbIC
HCKJTIOYHTENIFHO B HENsIX olecriedeHus (QyHKIMOHUPOBAHMUS MPOrpaMMbl 11t DOBM mmu 6as3sl TaHHBIX Ha
KOHKPETHBIX TEXHHYECKHUX CPEACTBaxX II0JIb30BaTeNs WM IOJ YIPaBICHUEM KOHKPETHBIX IMPOrpaMm
MOJB30BaTEsl. YKa3aHHBIE H3MEHEHMS JOJDKHBI OBITH OOYCIIOBJICHBI MCKIIOUUTEIBHO TEXHHYECKHMHU
npuunHamu. Ecim mporpamma s OBM wim 6a3a JHaHHBIX MOXKET HOPMAJBLHO WCIIOJIB30BaThCS Ha
TEXHUYECKMX CpEJICTBaxX IOJIb30BATeNs M B3aUMOJAEHCTBOBATH C €r0 MporpaMMaMM, TO BHOCHUTHb B HHX
KaKue-ub0 M3MeHeHHs He paspemaercs. [IpaBo Ha nepepaboTky (Momudukanuio) nporpammsal aiss IBM
Wy 0a3bl JaHHBIX COXPAHAETCS 332 aBTOPOM.

[Janee, 3aK0oH JOIyCKaeT HM3TOTOBICHUWE KOMUH TporpamMMbl it OBM wminm 0a3pl MaHHBIX TIpH
YCIIOBUM, YTO JTa KON TMpeJHa3HaueHa JUIs apXUBHBIX Leled Hu I 3aMEeHbl I[PaBOMEPHO
IPUOOPETCHHOI0 3K3eMIUIIpa B CIy4asx, KOTJAa OpUIHHAN mporpamMmsl it OBM mim 6assl JTaHHBIX
yTepsH, YHHUYTOKEH FUIM CTajl HENPHUTOAEH /ISl HCTIONB30BaHMs. [Ipr 3TOM KONHSI IPOTrpaMMBl MITH Oa3bl
JAHHBIX HE MOXXET OBbITh MCIOJb30BaHA JJIS MHBIX LIeJie W OKHA ObITh YHMYTOXEHa B clydyae, €clii
JambHEHIIee NCIOIb30BAaHUE 3TUX MPOTPAMMHBIX CPEJICTB MIEPECTaeT OBITh IPABOMEPHBIM.

Hakonen, k uuciy pa3pemieHHbIX IEeHCTBUU Biaenbla mnporpammbl st OBM 3akoH oTHOCHT
BO3MOKHOCTb O0EKOMNUAUPOBAMb OXPAHAEMYIO 3aKOHOM INPOrpaMMy Kak CaMOCTOSITE€IbHO, TaK M C
MOMOIIBIO JPYTUX JHIl. JlexoMmuianpoBaHHUE MPENCTaBIACT COOOW TEXHMYECKHH TpUEM, BKIHOYAIOLIUHA
npeoOpazoBaHne OOBEKTHOTO XOJa B MCXOAHBIH TEKCT B IETSIX M3YyYCHHS CTPYKTYpPHl W KOAWPOBAHHUS
nporpammsl Uit OBM. Ero ucnonb30BaHue cuuTaeTcs JOMYCTUMBIM TOTJa, KOrZa 3TO HEOOXOAMMO ISt
JOCTHXKEHUSL CHOCOOHOCTH K B3aUMOJEHCTBHIO CAMOCTOSTENIBHO pa3paboTaHHON MOJb30BaTEIEM
IporpaMmbl C IPYI'MMHU IpOrpaMMaMH, KOTOpble MOTYT B3aUMOJIEHCTBOBaTh C JEKOMIIMIMPOBAHHOM
mporpamMMoil. [lpm 3TOM 3aKOH yCTaHABIMBAaeT TPH OOS3AaTENBHBIX YCIOBUS IS OCYIICCTBICHHS
JEKOMITUINPOBAHUS:

1) uadopmanmst, HeoOX0UMas IJIsI TOCTIKEHHST CIIOCOOHOCTH K B3aUMOJICHCTBHIO, paHee He Oblia
JOCTYIIHA 3TOMY JIMLLY U3 JPYTUX UCTOUYHHUKOB;

2) yKkasaHHbIe JEUCTBHUSI OCYIIECTBISIFOTCS B OTHOIICHHH TOJBKO TEX YaCTeH JIEKOMITHIHPYEMO
nporpammsl 11 9BM, KOTOpble HEOOXOAUMBI AJISl JOCTHXKEHUS CIIOCOOHOCTH K B3aUMOACHCTBHIO;

3) undopmarys, MoNydeHHas B pe3yJibTare ASKOMIHIMPOBAHUS, MOXKET HCIONb30BAThCS JIMIIb IS
IOCTIDKCHHUST CIIOCOOHOCTH K B3aMMOJICHCTBHIO HE3aBUCHMO pa3paboTaHHOH mporpammbl mist OBM c
JpYyTUMH TIpOrpaMMaMH, HE MOKET IepelaBaThCsi MHBIM JIMIAM, 3a HCKIIOUEHHEM CIIydaeB, €CIH 3TO
HEOOXOMMO /TSI TOCTIDKEHHS CIIOCOOHOCTH K B3aMMO/ICHCTBUIO HE3aBHCHMO pa3paboTaHHOH IpOrpaMMBl
st 9BM ¢ npyrumu mporpaMMamy, a Takke He MOKET HCHOIB30BaThCs IS pa3pabOTKH IMPOTPaMMBEI TS
OBM, no cBoeMy BHAY CYLIECTBEHHO CXOXeEHl C JeKoMIuiIupyemol mporpammoin s DBM, unum mmis
OCYIIECTBIICHUS JIIOOOTO IPYyroro ASHCTBHsI, HapyIIammero aBTopckoe mpaso (1. 2 ct. 25 3akona PO «O6
ABTOPCKOM IPABE U CMEIKHBIX ITPABaX).

3. lo6pocoBecTHOE MpUOOpeTEHNE

JlomycTuM, 4TO HEKTO NpHOOpETaeT KOMMEPUECKYI0 TallHy y JHIa, KOTOpOe IMONyYlsIo ee
He3zakoHHO. CooTBercTBytomue nosoxxenus Cornamenus TPUIIC rnacsrt:

«¥Opunuaeckue U HU3NIECKUE TUIA, Ha 3aKOHHBIX OCHOBAHMSIX KOHTPOJUPYIONINE ONpPEACICHHYIO
“HPOPMAINIO, MOTYT TMPEIOTBPAIlaTh €€ HECaHKIMOHHNPOBAHHOE pACKPBITHE, NPHOOPETCHHE WM
HCIIOJIb30BAHUE TPETbUMU JIMIAMH, KOTOPBIC JIsI 3TOrO HeﬁCTBy}OT CHOCO6aMI/I, IMMPOTHUBOpCUAITNUMHA
IIPaBUJIaM YECTHOT'O BEIECHUSI KOMMEPUECKOM NPaKTHKU.

Kak yxe yka3pIBasoch BBILIE, B 3TOM IOJIO)KEHUHU MOHATUE «CIIOCOOBI, IPOTUBOPEYALINE MpaBUIaM
YECTHOTO BEACHUSI KOMMEPUYECKOH MPaKTUKU» PACKPHITO CIEAYIOIUM 00pa3oM: 3TO «TaKHe CIOCOOBI, KaK
HEeCcOOIOICHNE JOTOBOPHBIX YCIIOBHH, 370YIOTpeOIeHNE NOBEPHUEM WM CKIOHEHHE K 3TOMY, BKIIOYas
npuoOpeTeHne 3aKpBITOH WH(POPMAIMH TPETHUMH JIUIIAMH, KOTOpPBIC 3aBEJOMO 3HATH JIHOO MPOSIBIIH
HEOCTOPOKHOCTh B OTHOIIEHUU TOTO, YTO UMEHHO TAKMMU CHoco0aMu Oblia MONTyuyeHa NMpHOOpEeTeHHas
MU HHQOPMAITHS».

@DopMyTHpPOBKa TAHHOTO IIOJIOKCHUS TIPENCTaBIsieTcsl ciaaboll B YacTH, NpeANIecTBYIOMIEH
BBIPOKCHHIO KAMEHHO TaKHMH CIOCO0aMI», TIOCKOJBbKY HESCHO, YTO MMEETCs B BHAY: 1) mpuoOpereHue



“HPOPMAIH TPETEUMH JIUIIaMHU 0e3 corflacusi COOCTBEHHHKA «CIOCO0aMHU, MPOTHBOPEUAIIUMH TIPABHIIAM
YECTHOTO BEICHUS KOMMEPYECKOW TMPAKTUKH» WIH 2) «HECOOTIOJCHHEe IOTOBOPHBIX YCIOBHIA,
37I0yMOTPeOICHHE JOBEPUEM WU CKIOHEHHE K 3ToMy»? [IpencraBisieTcs, 4TO0 paciIupEHHOE TOJIKOBAHHE
31ech 6oree mpuemieMo. [IoHATHO, 94TO TpeThe NI, KOTOPOE 3aBEIOMO 3HAJIO JINOO TOJDKHO OBLIO 3HATH,
9r0 MHpOpPMAIM TMOJy4YeHAa C TNPHUMEHCHHEM HECaHKIMOHUPOBAHHOIO JIOCTYIA, HE MOXET ¢e
UCTOJIB30BaTh. HO TPEanosiokuM, 4TO TPEThe JIMIO JIMOO He 3Hano, JM00 OBUIO HEOCTOPOXKHBIM B
npuoOpeTeHn HedecTHo mnonydeHHol wH(opmanuu. [lonoxenus Cormamenus TPUIIC ne TpebyroT
NPUMEHEHHs KaKuX-ITH00 Mep B TakoM ciydae. OIHAKO Ha MPAKTUKE 3aKOHOAATEIBFHOE PEryJIHpOBaHUE
BapbUpyeTCs OT CTpPaHbl K CTpaHe. B OJHHMX CTpaHax JdOOPOCOBECTHBIM MpHOOpETaTeIh MOXKET
HCTIONIE30BATh 3aKPBITYI0 MH()OPMAIMIO, TOJIBKO €CITM MM B CBS3H C €€ HPHOOpPETEHHEM IPOM3BEICHBI
3HAYHUTENBHBIC BIIOXKCHHUS, HANpUMeEp, IOCTpOCHA (aldpuka sl HCIIONB30BAaHUS B TIPOU3BOJICTBE
COOTBETCTBYIOIUX CEKPETOB. B JApyrux cTpaHax pasperiactcst CBOOOIHOE HCIIOIb30BaHHE TOOPOCOBECTHO
npuoOpeTeHHONH MH(pOpMannK, B TPETBUX — CJEAYeT IUIATUTH OIPENCIICHHBIC OTYHCICHUS pEabHOMY
00naaaTento KOMMEPUYECKOW TalHBI.

BHe 3aBHCHMOCTH OT TOTO, Ha KOM B TPa)KIaHCKOM IpPOIECCEe MO NellaM O KOMMEPYECKOW TaiiHe
JeKUT Opemsi MoKa3biBaHWs (HA HCTIE WM OTBETYHMKE), MOJB30BATEII0 KOMMEpUECKo# WHpopMarmei
HY>KHO OBITH TOTOBBIM JIOKa3aTh ITOOPOCOBECTHOCTH €€ MPUOOpPETCHHs . JTO O3HAUYACT, YTO, MpHuoOpeTas
Takyo HHGOPMALHUIO, CIIEAYET MMETh MOJHYI0 JOKYMEHTAIUIO, CBHICTEIBCTBYIOUIYI0 O TOM, YTO OHa
npuoOpeTanachk Ha 3aKOHHBIX OCHOBaHMSIX. MH(popMarus MokeT ObITh MpHoOpeTeHa Ha CTOPOHE WIIN JKe
pa3zpaboTaHa COOCTBEHHBIM COTPYIHUKOM. B cirydae mprnoOpereHus: 3aKpblTod MHPOPMAIIMK Y BHEIIHETO
UCTOYHHMKA (pUpMa OJDKHA YOETUTHCS, YTO K 3TOMY HCTOYHHMKY OHA TOMala 3aKOHHBIM ImyTeM. Ecim
JaHHas WHOpMAIMs SBISETCS BHYTPCHHEH pa3paboTkoil, clenaHHOM paOOTHHKaMH KOMIIAHHM, OHA
JIOJDKHA OBITh COOTBETCTBYIOIIMM 00pa3oM 3apHKCHpOBaHa KaK HOBAaTOPCKas pa3paboTKa, Halpumep B
TPAJNIIMOHHOM JKypHaje JabopaTopHbIXx paboT (mpu COOMIOJCHUH TMPAaBUIIA, YTO 3alKCH JICTAITCS
YEepHUJIAMH, HE JOIMYCKAIOTCS MOAYMCTKY M MCIIPABJICHHs, & HOBBIE 3amucy (PUKCUPYIOTCS aaTamu). Boee
COBPEMEHHBIM METOZOM SIBIISIIOTCS KOMITBIOTCPHBIC 3allUCH C IIOMOIIBIO IPOTpaMM, aBTOMATHYECKH
(UKCHPYIOMMX BCe BEHIMICCKa3aHHOE. [, HAKOHEI, MOKHO HAIIOMHHTH O IIEIeCO00Pa3HOCTH BHICO3AIICH
OCHOBHBIX 9KCIICPUMEHTOB U COOTBETCTBYIOIINX KOMMEHTAPHEB UCCIIEIOBATEIICH.

ITo poccuiickoMy 3aKOHOAATENBCTBY JOOPOCOBECTHOCTH TPETHETO JIMIA, KOTOPOE IIPHOOPEIOo
CBEIICHHS, COCTABILIOMIME KOMMEpPYECKyI0 TallHy, y JHIa, HE HMMEBIIECro IpaBa Ha WX Iepenaady,
UCKIIIOYAET MPUMEHEHUE K TAKOMY JIUIY KaKHX-TH00 caHkiwii. Clieyer monaraTh, 4To T00pOCOBECTHBIM
HpI/IO6peTaTeHL CBC,Z[CHI/Iﬁ MPU3HACTCA TOrJa, Korja OH HE 3HaJI U HE JOJIXKCH 6])1.]'[ 3HaTh O TOM, YTO JIMIIO,
OT KOTOpPOTO TMOJYYEHB 3TH CBEICHHS, HE MMEJO IpaBa Ha MX pPACIpPOCTpaHEHHE. YKa3aHHBIH BOIPOC
pemiaercss ¢ y4eToM KOHKPETHBIX OOCTOSATENBCTB KAXIOTO CiIydas, B TOM YHCIEC B 3aBHCUMOCTH OT
XapakTepa CaMUX CBEICHHUI, ycioBui ux mnpuobpereHus u T.I. [lo-BuauMoMy, Ui IpHU3HAHUA
npuoOpeTareNss HeIO0OpOCOBECTHBIM HEAOCTaTOYHO TMPOSBICHUS KM TIPOCTOH HEOCTOPOXKHOCTH, a
TpebyeTcsi yMBICeN WM, MO KpaiHedl Mepe, rpybas HeocTopoxHOCTh. Kpome Toro, mpuobperarens
CBEJICHHMI 3allMINacT OOIIerpaKIaHCKas TPE3yMIIIHs J0OPOCOBECTHOCTH YYaCTHHKOB TIPaXKIaHCKOTO
obopora (m. 3 cr. 10 TK P®). Ilosromy eciu HemoOpOCOBECTHOCTh NpHOOpETaTeNns CBEICHHIA,
COCTaBIIIOIINX KOMMEPUYECKYI0 TallHy, HE JOKa3aHa B YCTaHOBJICHHOM 3aKOHOM IIOpSAKE, OH BIIpaBe
CBOOOIHO UCIIONB30BATh ATU CBEACHUS B CBOCH XO3SHCTBEHHON NEATEIBHOCTH U HE OyJIeT HECTH HUKAKUX
00s13aTeNbCTB Tiepe]] 00J1aaTeNieM paBa Ha KOMMEPUYECKYO TalHYy.

3. Bonpockl B3aMOOTHOLIEHHH «PadoToaaTeIb—PAOOTHHK» B 001aCTH OXPaHbI KOMMePYecKoii
TallHbI

1. IIpaBa paboTomaTemns MpH OTCYTCTBUHU TPYAOBOTO KOHTPAKTa ¢ paOOTHUKOM

B cmyyae korma B3aMMOOTHOIICHMS MEXIy paboTomaTeneM M pPaOOTHHKOM HE O(OPMIIEHBI
TPYJOBBIM KOHTPAKTOM, B KOTOPOM O0CO0O OTrOBapHBAIOTCSA OOS3aHHOCTH MOCIETHETO MO COXPAHCHHIO
KOMMeEpUecKoil TaliHBI, IpaBa paboTomaTenst NpUOOpETaroT HeueTkui xapakrep. [1o 3aKoHOJATENbCTBY
psna cTpaH paboTojaTenh B TAaKOM CHTyallMM HMEET BO3MOXKHOCTh JOKAa3blBaTh CYIIECTBOBAHHE
HOZpa3yMeBarolieiicss 005S3aHHOCTH PaOOTHUKA COXPAHATh KOMMEPUECKYIO TalfHy, UTO BBITEKAeT U3 caMoil
OpUpPOAbl TPYAOBBIX OTHOIICHUM, MOpoxkaaromell 00S3aHHOCTh IO COOIIOACHHUIO JIOSIIBHOCTU U
COXpaHEHUIO KOoHOHUIeHIHaIbHOCTH. Ho nmake B 3THMX cTpaHax mpaBa paboTojaTens OTpaHHUCHHBI U
HeornpezeneHHbl. OrpaHHUYeHNs, B YaCTHOCTH, CBA3aHBI C TEM, YTO B COOTBETCTBUH C 3aKOHOJATEIHCTBOM,
PETYJIUPYIOINM BOIIPOCEI OXPaHBl KOMMEpUYECKOW TaiHbI, HHYTO HE MeIIaeT OBIBIIEMY PaOOTHUKY
HEMEIUIEHHO HauyaTh pa0OTaTh Ha KOHKypeHTa. HeompezneneHHOCTs mpaB paboTomaTens OCOOEHHO
HPOSBIIACTCS B BONpPOCE O Mpefenax NEHCTBHS 3aKOHONATENbCTBA 00 OXpaHe KOMMEPYECKOH TaiHBI.
Hamprumep, HeT oTBeTa Ha BONPOC, MOXKET WM HET OBIBIIMK PAOOTHHK HAa HOBOM MECTE IIPUBIICKATh



CTapbIX KIIMCHTOB U3 YKCJa TCX, KOI'0O OH 3HAJ I10 CTapOMy MECTY pa6OTBI.

Poccuiickoe rpaxnaHckoe ¥ TPYA0BOE MPABO HE COACPIKAT MOJOKCHUH, 3aKPETIISIONIUX UITH TI0
KpaiiHell Mepe MO3BOJISIONINX BBIBECTH OOIITYI0 00S3aHHOCTH PAOOTHUKOB IO COXPAHEHHUIO B CEKpETe
CBEJICHHI, COCTABJISIFOIIMX KOMMEPUYECKYIO TallHy WX paboToaTeNneH, eciy TONbKO Takasi 00s3aHHOCTh
NpsIMO HE TPUHATA Ha ceds pabOTHUKAMM MPU MX MpHEME Ha pabdoTy WM B MOcCienyomeM. B atoit
CBSI3U OTCYTCTBHE B KOHTPAaKTe C Pa0OTHHKOM OCOOOW OTOBOPKHM O COXPAaHEHHH KOMMEPUYECKON
TaliHBl, PaBHO KaK M HHBIM 00pa3oM O(GOPMIICHHOTO 00s3aTelbcTBa Pa0OTHHUKA O COOJIOJACHUHU
KOH(UICHIIUAIEHOCTH, TI0 POCCHUICKOMY 3aKOHOJATEIbCTBY HCKJIIOYAET KaK MPUMEHEHHE K
pabOTHHKAM, pPACTPOCTPAHUMBIINM TAaKHE CBEICHHS, KAKUX-IMOO CAHKIMHA, TaKk W MPEIbSIBICHUC
NPETCH3UH K TPETHUM JIHIIaM, MOTYYHBITHM OT PAOOTHUKOB MOT00HBIE CBEICHUS.

2. Bo3mo:kHOCTH M mpee/ibl OXPaHbl KOMMepPYeCKoi TaliHbI B pAMKAaX OTHOIIEHUH
«paboTonaTelb—padoOTHUK) 10 TPYAOBOMY KOHTPAKTY

Hannume 3akiro4eHHOrO0 TPYJOBOTO KOHTpPakTa MeEXIy paboTojgareneM ¥ paOOTHHKOM
OTKpBHIBa€T BO3MOXKHOCTH OoJlee IIMPOKOTO W YETKOTO €ro FWCIOJIb30BaHUS [UISI  OXPaHbI
KOMMEPUYECKON TalHbl IO CPABHEHUIO CO CHEUMAIbHBIM 3aKOHOJIATE€IbCTBOM, TPUMEHIEMBIM B 3TOU
obnactu. B psanme crpan, Hanpumep B CIIIA, OONBIIMHCTBO KOMIIAHWH, BIAJCIONINX BaKHBIMHU
cekperamu, TpeOyeT OT CBOMX pPAaOOTHHKOB B MOMEHT IIOCTYIUICHHS Ha paOOTy IMOANHCHIBATE He
MPOCTO TPYIAOBOU KOHTPAKT, HO M MPUJIOKEHUS K HEMY, CIIEIUATHHO PETYIUPYIONIHe 0053aTeIbCTBA O
Hepas3rlaleHud KoMMepueckoil TaiiHpl. Kak mpaBuino, B Takue KOHTPAKTHl BKIIOYAETCA OYCHBb
IIUPOKOE €€ OIpeJesieHne U (QOpPMyJIHPYETCs COBEPIICHHO YETKOE 00s3aTelhCTBO Pa0OTHUKA HE
pacKpbIBaTh CTABIINE H3BECTHBIMHA €My CBEICHHUS KaK BO BpeMs paOOTHI B KOMITAaHUH, TaK U B TEUCHUE
OMPEJICIICHHOI0 Mepro/ia MOCe yXoJa U3 Hee. DTO Ha3bIBAE€TCA JOIOBOPOM O HepasriameHuu. Kpome
TOrO, B KOHTPAKT MOTYT BKJIKOYATbCs YCIOBUS, HA OMpPENEICHHBIA MEPHOJ BPEMEHHU 3allpellarolye
pabOTHHKY IOCNIe €ro yXola HaHWMAaThCSAd K KOHKYPEHTy, 3TO Tak Ha3piBaeMoe CornameHue o0
OTPaHMYECHUU KOHKYPHUPYIOIIEH IeATeIbHOCTH.

Cy1iecTByeT peajibHas OMacCHOCTh TOTO, YTO TaKOE PACIIUPEHHUE YCIOBUU KOHTPAKTOB MOKET
BCTYIIUTh B NPOTHBOPEUYHE C TPYHOBBIM 3aKOHOAATEIBCTBOM, HMEIOIIUM LEIBI0 OXpaHy IIpaB
Tpyasuuxcs. Tak, IMEHHO B COOTBETCTBUU C TPYAOBBIM 3aKOHOJATEIHCTBOM IMOJIOKEHUS] KOHTPAKTA,
OTrpaHUYMBAIOIIAE BO3MOXHOCTH PabOTHHKA B UCIOJNB30BAHWU MM TPYAOBBIX HABBIKOB M MPHEMOB,
MPUOOPETEHHBIX 10 TPEXHEMYy MeCTy paboThl, BKIOYas M Te, YTO JOCTUTHYTHl 3a CUET ero
PALMOHAIN3ATOPCKUX MPEUIOKEHUM, MOTYT OBITh IPU3HAHBI HE3aKOHHBIMH. BBHAY 3TOH BO3MOKHOCTH
YaCTUYHOTO MPHU3HAHUS HE3aKOHHOCTH KOHTPAaKTa OOIIUM IPABHJIOM CTAJIO BKIIOUEHHE B HETO OTOBOPKH,
COTJIACHO KOTOPOM JeiicTBHE KOHTpaKTa OCTaeTcd B CUJIE BO BCEM OCTalbHOM, 4YTO HE KacaeTcs
OCTIOPEHHBIX MOJOKEHUH. B HEKOTOPHIX CTpaHaX AEHWCTBYIOT 3aKOHOJATEIbHBIE MOJ0KEHHUS, IO KOTOPBIM
ObIBIIMIT PaOOTHMK HMeeT MpaBO TpeOOBAaTh CIIPAaBEAJMBON MaTepHATbHOW KOMIICHCAIIMH 3a CBOU
palMoHalIu3aToOpcKue HoBoBBeneHus. Kak mpaBuiio, ecau paOOTHHKOM — JieJlaeTcsl  KaKoe-TO
NMaTeHTOCIIOCOOHOE pelleHHe, TO OH MOJy4yaeT MpaBO Ha MaTepHallbHOE BO3HArpaxkIeHue, Jake B TOM
ciyvae, Korja padoToJaTeNb peniaeT ero He MaTeHTOBaTh, a XPaHUTh KaKk KOMMEPYECKYI0 TaliHy. Y CIIOBUS
TPYAOBBIX KOHTPAKTOB, UTHOPUPYIOLIME ATH IOJOXKEHUs 3aKOHOJATENbCTBA, HE MMEIOT IOPUINYECKOH
CHJIBI, HO TP 3TOM paboTomaTeldh MOXKET 3aIIUTHUTH Ce0s OT CyHEeOHBIX MCKOB, BKIIOUHB B KOHTPAKT
MYHKTHI, OMpEACTSAIOIINe METOAWKY BBITUIATHI PA0OTHUKY KOMIIGHCAIIMM M CIOCOOBI BHECYJeOHOTO
pa3peleHus CIIOPHbIX BOIIPOCOB.

B Poccuiickoii @eaepanuu NpakTUKa BKIIOYEHHS B TPYJIOBBIE TOTOBOPHI CIENUAIBHON OTOBOPKHU O
HepasrianieHuy (KOHQUICHIIMATFHOCTH) Havyana CKIa(bIBaThCst B KOHIE 80-X rofioB, T.€. €Ile 0 TOro, KaKk
B 3aKOHE OBUIO 3aKPEIJICHO CaMoO IIOHATHE KOMMEpPYECKOM TaiHBI M BHECEHBl COOTBETCTBYIOIIVE
W3MEHECHUSI B TPYIOBOE 3akoHomarenbcTBO. [locnennee mpowmsonuro jumb B 1998 1. B pesynprare
npuHaTus 3akoHa P® ot 6 mas 1998 r. «O BHeceHuH mM3MeHeHHH U gomonHeHui B cT. 15 K30T PD»,
KOTOPBIH TOMYCTHJI BKJIIOYCHUE B TPYJOBOH JOTOBOP YCIOBHH O HEpasIJIAlICHUN PaOOTHUKOM CBEACHHI,
COCTaBJIIOIIMX KOMMEPYECKYI0 TalHy, CTaBILIMX M3BECTHBIMH €My B CBA3M C HCIOJIHEHHUEM CBOHUX
JOJDKHOCTHBIX 00513aHHOCTEH.

Cpa3y OroBOpHMCs, YTO MPSIMOE BKIIOYCHHE B KOHTPAKT OTOBOPKH O KOH(HUACHIIUAILHOCTH —
Jydiias, HO OTHIOJIb HE eIMHCTBEHHO BO3MOKHAs (hOpMa peIIeHus JaHHO! Tpooiiemsl. Jlyumel ykazanHas
(opma sIBISIETCSI TOTOMY, UTO OHA HamOoJee MpocTa U Halle)KHa, TaK Kak MpsMo omupaercs Ha cT. 15 K30T
P®, a 3HauuT cHUMaeT Jr0ObIe COMHEHUS B CBOEH JIerHTUMHOCTH. OZIHAKO, B IPUHIUIIE, 00S3aHHOCTH T10
HepasTJaleHnIo CBEICHUH, COCTABISTIONINX KOMMEPUECKYIO TaifHy, MOKET OBITh BO3JIOKEHA Ha paOOTHHKA
Y MHBIM IyTEeM, B YaCTHOCTH MOCPEICTBOM O(pOpMIIEHHSI 0cOO0TO MICEMEHHOTO 00s13aTeIhCTBA paOOTHUKA,



IyTeM Ja49d UM TIOANHMCKM O HEPasTJalleHWH U T.N., MPUYEM CIETaHO 3TO MOXKET OBITh HE TOJNBKO NpH
npueMe Ha paboTy, HO M B TOCIEIyIOIleM, B TOM YHCJIE NPH YBOJbHEHHH. Bo M30exaHne M3IMIIHUX
CIIOPOB 11€1eCO00pa3HO yBA3BIBaTh MOAOOHBIC COTJIAICHHS C TPYAOBBIM JIOTOBOPOM JIMOO TMPSIMO
yKa3bIBaTh Ha TO, YTO OHHU CTAHOBATCSA COCTABHON YaCTBIO MOCIIETHETO.

CaMmblii CII0XKHBII BOITPOC, KOTOPBIH BO3HUKAET B OTHOILEHNUH OLEHKU FOPHIMYECKON CHITBI OTOBOPOK
(6] KOHq)I/I,Z[CHHI/IaHLHOCTI/I, COCTOUT B TOM, HACKOJIbKO JAJICKO MOTYT 3aXOJUTb TC OTrpaHUYCHUSA, KOTOPLIC
HajaraloTcd Ha paboTHHKOB. Hampumep, Kak MO0 MOCIE CBOET0 YBOJBHEHHA PaOOTHHK IOJIKEH
COXPAaHSATh B TaliHE CBEIEHHS, COCTABIIAIONINE KOMMEPYECKYIO TalfHy ero ObIBIIero padoronareins? Moxer
T pa0OTHMK BCTYHNHTH B TPYAOBBIC OTHOIICHHMS C KOHKYPEHTOM OBIBIIETO paboTomaTens WM
OpraHM30BaTh COOCTBEHHOE [0, HCIONB3Ys TOT Oarak ONbITa W 3HAHHH, KOTOPBI HAaKOIUICH 3a
MIPeABIAYINNA Teprox paboTel? [IpAMBIX OTBETOB Ha 3TH W IOJOOHBIE MM BOMPOCH B POCCHICKOM
3aKOHOJATEeNIbCTBE, KaK, BIPOYEM, M B 3aKOHOAATEIbCTBE OONBIIMHCTBA JPYTHX TOCYIAapCTB, HE
COEPKUTCA.

Kaxk mpezncTaBiseTcs, OTBETUTH OZHO3HAYHO HA OONBIIMHCTBO M3 HHUX BPS JIM BO3MOXHO, TaK KaK
OYEeHb MHOTOE 3aBHCHT OT OOCTOSTENILCTB KOHKpETHOTO ciydast. OOIui jke MOJAX0 K PeIIeHNI0 JaHHOH
poOIEMBI TOJDKEH COCTOSITH B MOMCKE ONTHMAIBHOTO OanaHca WHTepecoB paboroaaTens U paboTHHKA (B
TOM 4YHCIE OBIBIICT0), KOTOpbIE B DPAaBHOH CTENCHU 3aciyKHUBAalOT 3aiuThl. [Io Bcell BHOMMOCTH,
orpaHHYeHHs, TOOPOBOJIBHO MPUHATHIC Ha cebs paboTHHKOM (HO HE HaBs3aHHBIE eMy paboTomaresem),
MOT'YT UJITH CKOJIb YTOJTHO JTAJIEKO, HO IPH 3TOM HE BECTH K OTPaHHYEHUIO €ro MPaBo- U JIeeCHOCOOHOCTH.
Kak m3BecTHO, MONHBIN WM YaCTWYHBI OTKa3 OT MPaBOCIOCOOHOCTH WM IEECIOCOOHOCTH M APYTHUe
CJICJIKH, HaIlpaBJICHHBIE HAa OTPaHIMYEHUE NPaBO-H 1€ECIIOCOOHOCTH, HUUTOXXHBI, 32 HCKITIOYEHHEM CITy4aes,
KOT/Ia TaKMe CIEJKH JA0MmycKaroTces 3akoHoM (1. 3 ct. 22 T'K).

Crenyer 0co00 NOAYEPKHYTH, YTO HaJM4HEe B TPYAOBOM JOroBOpe (KOHTPAKTe) OIHON JIHMIIb
OTOBOPKH O COXpaHEHHH KOHOHICHIMAIFHOCTH WM WHBIM 00pa3oM OQOpPMIEHHOTO 00s3aTeNbCcTBa
pabOoTHHKaA eIle HEeAOCTATOYHO MJISI TOr0, YTOOBI KOMMEpYECKH IeHHast A (GupMbl HH(opManus OblIa
IOPUINYECKH 3allWIIeHa OT HepasmiameHus. [lomMumMo 3TOro momkeH OBITH YETKO OHpENeNeH Kpyr
CBEJICHHUH, COCTABILIOINX KOMMepUecKyro TaliHy. [losToMy ecnm Ha NpeAnpUSATHH TaHHBIH BOIPOC He
pelleH, HampuMmep, OTCYTCTBYIOT IOJOKEHHE O KOMMEpYecKOil TalHe WIM HWHBIE IO0JOOHBIE eMy
JOKYMEHTBI, BpSII JH MOXHO IPEABSBUTH K paOOTHHKY OOOCHOBaHHYIO MPETEH3HI0 II0 MOBOLY
pasriameHust UM KOH(QHUICHIINAIBHBIX CBEICHHH.

Yro KkacaeTcsi BOIpoca O BHIIIATe PabOTHHKY 0COOOH KOMIIEHCAIIMH 32 CO3/IaHHBIE MM B MOPSIIKE
BBITTOJIHEHU A CJ'Iy)KeGHLIX 00s13aHHOCTEH TEXHHUYECKHUE HOBHICCTBA, B OTHOIICHUN KOTOPBIX pa60Toz[aTem>
IPHUHAI PEIICHHE O COXPAHEHUH UX B TalfHE, TO 0 POCCUIICKOMY 3aKOHOIATEIBCTBY OH PEIIAeTCs B IOTb3Y
pabotruka. Cormacto 1. 2 ct. 8 [latenTHoro 3akoHa P® coznarens Takol cirykeOHOM pa3pabOTKH MMeeT
NpaBoO Ha BO3HArpaKAeHHE, COPasMepHOe BHIT0/Ie, KOTOpas MoTydeHa paboTogaTesIeM Wi MOXKET ObITh UM
HOJTy4YeHa MIPU HaAJIEKaIIeM HCTIOIb30BaHNN 00BEKTa IPOMBIILIEHHOH cOOCTBEHHOCTH. Pa3Mep u mopsmox
BBITUIATHl BO3HATPAXK/ICHHUS OTPEEISIOTCS COTIallleHNeM aBTopa CIIyKeOHOH pa3paboTKu M paboTomaTens.
Takoe cornamenne MOXeT OBITh JIOCTHTHYTO KaK 3apaHee, HalpUMep MpU MpUeMe aBTopa Ha paboTy WIH
10 KpaifHel Mepe 10 3aBepIICHUS paOOThl HAJ NMPEATIOKEHHEM, TaK U B MOCJIEAYIOMIEM, HallpiMep, Koraa
aBTOp cooOmmaeTr paboTOAATEeNI0 O CO3JaHHONH MM pa3pabOTKe WM YK€ TOrnAa, KOrja OHAa HadWHAeT
UCIIOIBb30BAThCA B PeKUME KOMMEPUYECKOW TaiHbl M IPUHOCUTH NMPUOBLIG. Eciu mocTHyp cornamenus He
yIlaercs, BOIPOC MOXET OBITH IIEpeaH Ha pacCMOTPEHHE Cya.

H. Oxpana koMMepUecKoil TaifHBI OT TPETHUX JHUIL
1. KoHTpakThI

3akmroueHus ¢ pabOTHUKAMH KOHTPAKTOB, O0S3BIBAIOIIMX WX XPAaHUTh KOMMEPUECKYIO TaifHy, caMo
no cebe HemocraTouyHo. [lompoOHasi cuctemMa Mep MO ee OoXpaHe JOJDKHA TakkKe BKIIOYaTh B cels
OTIpe/IeTICHHBIC O0SI3aHHOCTH, COOJIOJICHUE KOTOPHIX TpeOyeTcsi OT TIOCETHUTeNeH, KOHCYJhTaHTOB,
KOHTPAareHToB, KIWEHTOB W T.A. [loammcanne WMH CHEMUANbHBIX JIOTOBOPOB HE CBS3aHO C TEMU
OTPaHUYCHHUSIMY, KOTOPHIE BOSHHKAIOT B OTHOIICHUSX pabOTOAATENs] — MPaBOO0IIaIaTeNsi KOMMEPYECKOM
TallHBl ¢ pPa0OTHUKaMU Ha OCHOBAaHHWW 3aKOHOJATENIbCTBA O Tpyde. Kak mpaBwio, KOMIaHHA-
paBoo0IamaTeNlb TpeOyeT OT MOCETHUTENCH W KOHCYJbTAaHTOB IMOMAMUCATH JOTOBOP, OOSA3BIBAIOIINAN HMX
coOMIoaTh KOH(PUACHIMAILHOCTh B OTHOIIECHWUW Jt000H wuH(pOpMaIuy, HMEIed KOMMEPUYECKYIo
LIEHHOCTh, KOTOpas MOXXET CTaTh MM M3BECTHOM B CBETE€ MX OTHOILIEHUH C KommaHueu. J[oroBopsl o
HEepa3rIalleHHH, KOTOPhIE TOAMKUCHIBAIOTCS ¢ KOHTpareHTaMu, OOBIYHO BKJIFOUYAIOT B ce0si 00513aTeIbCTBO
M0 COXpPAaHEHUI0 KOMMEPUYECKOW TalHhl Kak WMH CaMHMH, TaK M WX pabOTHUKaMH M CyOareHTamwu.
OueBuHO, YTO cdepa JeHCTBUSA 3aKOHONATENHLCTBA O TPYAE PACHPOCTPAHSIETCSs W HA ITU JOTOBOPHBIC
OTHOILICHHS.



Bompoc 06 oxpaHe KOMMEpUYECKOW TallHBI B MPa)KAaHCKO-IIPABOBBIX JOrOBOPHBIX OTHOIICHUSIX HE
MEHEE aKTyalieH, YeM B TPYAOBBIX OTHOIICHHUSAX, OCOOCHHO TOT/A, KOTNA IIENI0 KacaeTcs pPa3IMYHBIX
TCXHUYCCKHUX HOBIIECTB, PE3YJIbTATOB HAYYHBIX I/ICCHC}IOBaHI/Iﬁ U Ppas3jingyHoro poJa MPOCKTOB.
[TprMEHHUTENBHO K OTJEIBHBIM IPaXKIaHCKO-TIPABOBBIM JIOTOBOPaM TaHHBIA BOIIPOC B OCHOBHOM peIleH
caMUM 3aKoHonarejeM. Tak, B COOTBETCTBHH cO cT. (62, 766, 771, 1032 I'K 00s3aHHOCTH IO
obecnieueHNI0 KOH(DHUISHIMATHLHOCTH CBEJCHHUN, KAaCArOIIUXCS MPEIMETOB TaKHX JOTOBOPOB, Kak
JIOTOBOP TOJpsi/ia Ha BEHITIOJHEHHE MPOEKTHBIX M M3BICKATENHCKUX paboT, AOTOBOpP Ha BEHITIOIHEHHE
HAyYHO-UCCIICIOBATEIbCKIX, OIBITHO-KOHCTPYKTOPCKUX M TEXHOJOTHYECKUX paboT U JOTOBOP
KOMMepUeckoi KoHIeccuu (ppaHdyaii3uHra), mpsiMO BO3JIOXKEHBI HA OJHY I Ha 00€ CTOPOHBI ITHX
moroBopoB. Ho m B 3Tmx cimydasx 1enecooOpa3HO MOTOJMHHUTENBHO W JOCTAaTOYHO OIPEAETICHHO
OTOBapMBaTh B JIOTOBOpE OO0BEM CBENEHUM, IPU3HABAEMBIX KOH(DHUICHIIMATHHBIMUA, a TaKkKe
MpeyCcMaTpUBaTh OCOOBIC CaHKIUHM, HampuMmep IuTpad, MPUMEHsEMbIe 3a HapyIlIeHHE ITaHHOMN
00SI3aHHOCTH.

[lockonpKky mpaBuiaa O OONBIIMHCTBE T'PaXKTAHCKO-TIPABOBBIX  JIOTOBOPOB  MOM00HOM
00s13aHHOCTH HE COIEp)KaT, O HEH MOXKET MITH pedb JIMIIb TOT/a, KOTJa yCIOBHE O COXpAaHCHUU
KOH(UICHIIUAIEHOCTH TPSIMO BKIFOYEHO B JOTOBOpP. B MOTOBOpHON MpakTHKE MOCIEAHUX JIET 3TO
OOBIYHO W JeNaeTcsi, XOTS HEepeAKO YHCTO aBTOMATHYECKW, a moadac W 0e3 KakoW-mubo K ToMy
HE0OXOIUMOCTH.

WHorna, omHako, BOMPOCH COXPAaHCHUS KOH(HICHIMAIHLHOCTH BO3HHUKAIOT CIE HA JTare
MIPOBEICHUS TIEPETOBOPOB O 3aKIIOYEHHWW JOTOBOpa. Hampumep, mpu 3aKIIOYEHWN JHUICH3MOHHBIX
JIOTOBOPOB WJIM JIOTOBOPOB (ppaHUai3WHTa IMOTEHIHWANBHBIM JUIICH3NAaTaM WA [OJIE30BATEIs M
JEMOHCTPUPYIOTCSI T€ TEXHUYECKHE HOBIIECTBA M CBSA3aHHBIE C HUMHU CEKPETHl IPOU3BOJCTBA,
KOTOPBIE COCTABIISIIOT OOBEKT MPEIOCTABIAEMBIX TI0 ATHM J0TOBOpaM mpaB. [leperoBopsl MOTYT U He
3aBEepIINTHCS  3aKIIOUYEHHEM COOTBETCTBYIONIMX  JIOTOBOPOB, a CBENEHHS, COCTaBIISIOIINE
KOMMEPUYECKYI0 TaiHy, CTaHOBATCS W3BECTHBIMU JIHIIAM, KOTOPBIE MOTYT BOCIOJB30BAaThCS UMHU B
CBOMX HMHTepecax. UToObl 3TOro He MPOU30IILI0, HEOOXOIUMO TOJITHUCAHUE 0COOOr0 COTJIANICHHS O
COXpaHEHUH B CEKpeTe BCEX CBENSHHH, K KOTOPHIM MOTEHIMAIBHBIA KOHTPAreHT MOJydaeT IOCTYH B
X0Jle TMeperoBopoB. HMrHopupoBaHWEe NIaHHOW pPEKOMEHAAIMU YXe He pa3 o000pauMBajioch s
POCCHUICKUX MPEeAIPUHUMATEIICH HeOIaronpusTHRIMH ITOCIICIACTBHSIMU

CrnemyeT TOAYEPKHYTh, YTO NpPH HajiexameM O(OpPMICHHH OOS3aHHOCTH JIOTOBOPHOTO
KOHTpareHta (MOTEHIIMATBHOTO KOHTPAreHTa) MO0 COXPAaHCHHIO KOHQHICHIIMATbHOCTH IOCIICIHUM
OyIeT HeCcTH OTBETCTBEHHOCTH IIEpeN MpaBooOiIamareseM 3a JII0ObIe JACHCTBUS CBOMX KOHKPETHBIX
pabOTHHUKOB, Pa3riIacHBIINX KOH(HUIACHIUAIBHBIE CBEIICHHs, KOTOPhIE CTAId UM M3BECTHBI B CBSI3U C
WCIIOJTHCHUEM CIIY)KEOHBIX O00sS3aHHOCTEH. B COOTBETCTBHMH C TOCIOACTBYIOIICH TOKTPHHOH,
MOJAKPETUICHHOW JEHCTBYIOIINM POCCHICKUM 3aKOHOIATEIHCTBOM, ITOBEICHUE PaOOTHUKOB, CBSI3aHHOE
€ MX JOJDKHOCTHBIMH OOs3aHHOCTSAMHE (ITyCTh Aa)ke MOCIEMHHE MPU 3TOM HAPYILICHBI), pacCMATPUBACTCS
KaKk TIOBEJCHHE CcaMoro rpuandeckoro muia. IIpuHAB Ha cebs O00A3aHHOCTH MO COXPAaHCHHUIO
KOH()UICHIIUATIBHOCTH, IOPUINYSCKOE JIHUI0 JOJKHO CAMOCTOSITEIBHO M03a00TUTHCS KaK O HaJJIeKalleM
oopMIIEHHH COOTBETCTBYIONIMX OTHOIICHHUH CO CBOMMH pPa0OTHHKAaMH, TaK U O CO3IAaHHU PEaibHBIX
YCIIOBHUH JUTS BBITOJHEHHUS 3TUX 00s3aHHOCTEH (IT0a00p pabOTHHKOB, YIIOPSIOYCHNE TOKYMEHTO000pOTa 1
T.1. ). IT0o3TOMy HE3aBUCHMO OT KBaJH(DUKAIUK ISHCTBUN caMuX pabOTHUKOB 3a MOBEICHUE MOCICAHUX
JIOJDKEH OTBEYATh UX PabOTOIATENb.

2. Texnu4yeckue cpeacTaa

ITpruMeHEeHHEe TEXHUYECKUX CPEACTB OXpaHbl (TAKWX, Kak OrpakICHHs, 3alOpbl, CUTHATU3ALUHA W
0p.) BOXHO B Ka4yecTBE MepHl MPOTHB KPaKk KOMMEpUeCcKOoW TaiHBl MO ABYM mpuunHam HamGomee
OYEeBH/HAS COCTOMT B TOM, 4YTO HAAEKHBIE TEXHHUECKHE CPENCTBA OE30MacCHOCTH COKPAIIAIOT
BO3MOXHOCTH KpaX MaTepHANIbHBIX HOcuTened wuHpopManuu. Jpyras NmpUYMHA COCTOMT B TOM, UTO
3aKOHOJATENbCTBO 00 OXpaHe KOMMEpUECKOH TalfHbl BO3JaraeT Ha IpaBooOnajarens BCK 3a00Ty o ee
coxpaHeHuH. [103ToMy K 3aIuTe 3aKOHA MPHUIETCS NPUOETaTh, TONBKO KOT/Ia MEPhl OXPAaHbl HAPYIIECHBI.

3. lllnppoBanne

Indpoanne OTHOCHTCS K YHCIy HAWIYYIIAX Mep XpaHeHHs cekpeTHod wuHpopmanun. C
MIOMOIIIBIO COBPEMEHHBIX METOJI0B IIN(PPOBAHHS MOKHO CO3AaBaTh MPAKTUYECKHU HE pa3ra/lbiBaeMble KOIbI.
Bce Oombiiee KOJMMYECTBO CEKPETHOM HMHGOPMAIMM XpaHWUTCS B KoMmIbloTepax. KoMmbroTepHble
IPOTpaMMBI MOTYT HCIIONB30BATHCS KaK IS IMU(POBAHUS, TaK U Ui ACMH(POBKM TAHHBIX 0€3 KaKHX-



160 cepbe3HbIX 3aTpaT. llndppoBanne HaHHBIX OCOOCHHO Ba)KHO MpPH UX Ieperade U3 OTHOTO MecTa B
JIpyroe, MOCKONBKY YSA3BUMOCTB JJIi BTOPXKEHHS OCOOCHHO BBICOKA HWMEHHO B TMPOIECCE Mepeaadn
uHdopmarmu. Kpome T0oro, 10CTOMHCTBOM IMINGPOBAHMUS, HECOMHEHHO, SBISIETCS U TO, YTO OHO OTBEYAET
TpeOOBaHMIO 3aKOHA O IIPUHATHH IPaBoO0IagaTeeM KPa3yMHBIX MepP I/ 00ECIICUCHUS CEKPETHOCTHY KaK
HEOOXOJMMOT0 YCIOBUS MTPABOBOM OXPaHbI KOMMEPUECKOMN TalHEI.

B Hacrosimee BpeMs BO3HUKIO HEKOTOPOE MPOTUBOPEUHE MEXKIY CTPEMIICHHEM IPaBUTEIHCTB
UMETH JTOCTYI K MH(POPMAIUK O BO3MOXHEIX IPECTYITHUKAX, B 0OCOOCHHOCTH B J€JIaX O MEXIyHapOIHOM
TEppOpU3ME, U CTPEMIICHUEM OHM3HEca 0OSCIICUUTh BHICOKUN YPOBEHb OXpAaHBI U CBOCH JIEHCTBUTEIHEHO
cekpeTHO MHPOpManuu. [IpaBUTEIBCTBO MOXET TUOO 3alPETUTh MUCIOIH30BAHUE BBHICOKOA(PPEKTUBHBIX
MeTOJI0B I (poBaHus, THOO MOTpeOOBaTh Mepeadyd KOMIIETCHTHBIM OpTaHaM IMU(PPOBAIBHBIX KITHOUYEH
(cBOErO pOa «ICMOHUPOBAHHUS KIIHOYa») C T€M, YTOOBI MMETh JAOCTYI K MH(PY B Caydae HEOOXOAUMOCTH.
Pasnuuust B mpaBuiax M OrPAaHMYCHUSAX 1O MIH(GPOBAHHIO KOMIBIOTEPHONH HHGOPMAIUH MOTYT CO31aTh
OTIpEJeNICHHBIE TPYAHOCTH B JICIIOBBIX MEXIYHAPOTHBIX KOHTAKTaX OM3HECMEHOB B IUIaHE OOECTICUCHHUS
KOH(QHUICHINATEHOCTH UX OOIICHHUSI.

4. KomnbooTepHasi 0€301aCHOCTH

B cBs3u ¢ teM, uro mH(DOpMaIus BO Bce OOMNbIICH CTEeHH oO0padaThiBacTCs Ha KOMIIbIOTEpaXx,
KOMIIbIOTEpHAsl 0€301aCHOCTD CTalla BAXXHOW COCTABHOM 4acThIO OXPaHBl KOMMEpUYeCKOH TaiiHbL. Xoporne
Mepbl KOMIBIOTEPHOH 0e30IacHOCTH HpenyNpeKAaloT HeCAHKIIMOHUPOBAaHHBIH JIOCTYN K KOMMEpPYecKOil
HH(QOPMAIIMHA CO CTOPOHBI KaK TPETBUX JHUI], TaK M HEYIOJHOMOYEHHBIX Ha TO PabOTHHKOB BHYTPHU
kommanuu. Emie Oonee CIOXKHBIM M TPYIHBIM SIBJSIETCSI BOIIPOC O KOMIBIOTEPHOW HH(OpMANWU IMpH
pabote B UuTepHere. Cam mmo cebe VIHTEpHET — 3TO BayKHOE CPEACTBO MOTYUIEHUS JICI0BOI HH(popManu,
HO OH MOXXET TaKXX€ CTaTh KAHAIOM HE3aKOHHON YyTeUKH HH(POPMALIUH.

K. KOMMep‘leCKaﬂ TailHA ¥ OTHOLIEHHUA C rocyiapcrsom

[IpaBuTENbCTBEHHBIC YUPEKACHUS WMEIOT 3aKOHHBIE OCHOBAHHS TpeOOBATh OT MPEAMPHUSITHI
YaCTHOTO OW3HEca MPEAOCTaBICHUS WM HH(POPMAIUU O XapaKTepe NEATEIbHOCTH U O BBITyCKaeMOM
npoAykuuu. Takue BHIBI MPOAYKLIMH, Kak (papMmameBTHYEecKHe Mpenaparhbl, CelbCKOXO3SHCTBEHHBIC
XUMHUYECKUE Tperaparbl, KOMIIOHCHTHI JUIS aBHAllUd W Jp., CBSA3aHHBIE C BOIpocamMH Oe30MacHOCTH,
HEen30eXHO JOJKHBI TPOUTH TOCYNAapCTBEHHYIO cepTudukanuio. Hamorosas ciyx06a MOXKeT moTpedoBaTh
Hpe}lOCTaBHeHI/Iﬂ CIINCKOB KJIMCHTOB JIA CBepKI/I TJIATCKHBIX HpOBO,Z[OK. OIICBI/II[HO, qTo 6I/ISHGC, I/IMCIOH.[PII71
cOOCTBeHHYIO0 HH(MOpMAIUIO, HYXKIAETCS B €€ MPAaBOBOW OXpaHE OT PACHpPOCTPAaHEHUS W OCOOEHHO OT
roTaiaHus K KOHKypeHTaM. C JIpyrod CTOPOHBI, €CJIM CYIIECTBYET yrpo3a OOMIECTBEHHOW 0e30MacHOCTH
WIM 3M0pOBBIO (Hampumep, HPH BBHIMTYCKe ME()EKTHBIX ABHAIMOHHBIX KOMIIOHEHTOB), MPABUTEIBCTBO
00s13aHO0 HEMEIUIEHHO CHENaTh 3TO 00CToATENhCTBO nocrosHueM IacHoctd. B Cormamennun TPUIIC
COJIEPKUTCSI TIOJIOKEHUE, CIyKallee JOCTHKSHHIO KOMIIPOMIICCA MEXTy ITUMH ABYMsI IO3UIUSIMU. B HEM
YCTaHOBIICHBI MHWHHMMAJIbHBIE TPEOOBAaHHMS IO OXpaHe CEKPeTHOW WHGOpMAaNuu OT JCHCTBUH
NPaBUTEIBCTBEHHBIX yupekaeHuii. B cr. 39 (3) rosopurcs:

«Ctpansi—wieHsl BTO B Tex ciywasx, Korja OT HHX TpeOyeTcs MpeaoCTaBICHUE 3aKpPBITHIX
JIAHHBIX WM PE3ylbTaTOB TECTUPOBAHUS, KaK YCJIOBHS BBIXOJAa Ha PHIHOK (hapMalleBTUUECKOW WU
CEJIbCKOXO3AUCTBEHHOM XUMHYECKOH MpOAYKLMH, B COCTaB KOTOPOM BXOAAT HOBBIE XMMHUYECKHE
KOMIIOHEHTBI, MOTYT MIPUHATH MEPhI K OXpaHe TaKWX JaHHBIX OT UX HEJTOOPOCOBECTHOTO KOMMEPUYECKOTO
WCITOJIb30BaHU. DTU CTPAaHbI MOTYT TPEOOBATh ClIENaTh 3TU JaHHBIC KOCBOOOXKIECHHBIMI» OT PACKPBITHS
(3a WCKITIOUEHHEM TeX CIIydaeB, KOrJa pedb HIET O 3al[MTe HACENCHHUS), TEM CaMbIM TPHHSIB MEpPHI,
obecrnieunBaronyie OXpaHy 3TUX JaHHBIX OT HETOOPOCOBECTHOTO KOMMEPUYECKOTO MCIIOJIb30BAHUSY.

IToHATHO, YTO 3TH MHUHUMAJIbHBIC TPEOOBAHUS BEChMa W BecbMa orpaHuueHbl. [IpaBUTEIbCTBEHHBIC
OpraHsl MOTYT TpeOOBaTh MPEAOCTABICHUS UM CaMOH pa3HO0OpasHOil MH(pOPMAIIUY, BEIXOMSIICH AaJIeKO
3a TpeIeNbl 00IacTH (hapMaleBTUIESCKON MIIH CeITbCKOXO3SHCTBEHHOM NPOAYKIIMH. B Hanbonee pa3BUTHIX
CTpaHaX CYIIECTBYIOT 3aKOHBI O CBOOOJE MH(OPMAIMH, KOTOPBIC MO3BOJSIOT JIOOOMY JHIy TpeOOBaTh
JlocTyna K nH(pOpMaIy, HaXOJSMIICHCs] B pacIlOpsDKEHUN TPaBUTENLCTBA. [IOCKONBKY 3amuTa, KOTOPYIO
npenocranisier Cornamenue TPUIIC, coBepieHHO HETOCTATOYHA, OTPACIIA OM3HECA CEPhE3HO 3aBHUCSIITHE
OT COXpaHEHUs] KOMMEpPYECKHUX TalH, MOJDKHBI TMPUHUMAaTh MEpPhl K TOMY, YTOOBI MpPEMsITCTBOBATH
BO3MOXHOCTH JIaX€ KOCBEHHOTO TIOIYYEHHUS CEKpEeTHOW WHGOpMaUd W3 MPABUTEIBCTBEHHBIX
WUCTOYHUKOB. MOXHO OXHJaTh, YTO TakoW Oum3Hec Oyner J00OMpOBaTh NMPUHSATHE 3aKOHOAATENbCTBA,
COKpAIIAIIET0 BO3MOXHOCTH TOCYJapCTBEHHBIX YUYpPEKICHUN TpeOOBaTh IMPEIOCTABICHHS CEKPETHOM
nH(OpMaIMK, U OTPAaHUYMBAIOIIETO TOJTHOMOYHS TOCYJAPCTBEHHBIX CIYXKalUX IO €€ PacKphiTHiO. B
IUIaHEe MPOTHUBOJCIHCTBUS HE3aKOHHBIM TPEOOBAHUSM O NMPEJOCTABICHUHU 3aKPHITOX MH(OpMAIUU MOTYT
OBITh WCIIOJIE30BaHBI aJMHHUCTPATUBHBIC W TPaXKIAHCKHE CyAeOHBIE TpoIeaypbl. B 0coObIX cirydasx



MPEIIPHHAMATENIA MOTYT MPUOETHYTh K IEPEBOAY CBOETO OWM3HEca B JAPYIYIO cTpaHy. Tak, Hampumep,
komnanua «Koka-Koma» He paspemraer cBouM OM3HecMeHaM paboTaTh B CTpaHax, rie MOAOOHOTo TUIa
uH(pOpMAIMI MOXET OBITh 3aTpeOOBaHa U OOHAPOAOBAHA TOCYNAPCTBEHHBIM YUPSKICHUEM.

B Poccuu Bompoc 06 oxpaHe KOMMEpPYECKOW TaifHBI B OTHOIICHUX MpaBooOIagaTeneii ¢ opranaMu
rOCyIapCTBEHHOTO YNPaBJICHUS TOCTaTOYHO akTyaneH. CBeJIeHHUs, COCTABIAIONINE KOMMEPUECKYIO TalfHYy,
MOTYT 1O IEJOMY PSy KaHAJIOB CTaTh JOCTOSHHUEM YHHOBHUKOB, MPOJaXXHOCTh MHOTHX M3 KOTOPBIX
obmem3BecTHa. Hepemkm  cimydaw, Korma HaJOTOBBIE M HMHBIE TPOBEPKH  OPraHHU3YIOTCS
HET0OPOCOBECTHBIMH JIULIAMH CO CIIEHUAIBHON 1eNbI0 3aBiafieHus KOH(UIeHIHaNbHON nHpopMauen ux
KOHKYPEHTOB. 3all[UTa MPOTUB MOJTOOHBIX ACUCTBUI BeChMa 3aTpyIHUTENbHA, TaK KaK JOKa3aTh UX CTOBOP
C YNHOBHMKAMHM IIPAKTUYECKU HEBO3MOXKHO.

Ha 3akoHOmaTeIpHOM YpOBHE 3Ta IpoOiieMa pemaeTcs IByMs My TsMH. Bo-TiepBhIX, Ha pabOTHHKOB
COOTBETCTBYIOIIMX TOCYJapCTBEHHBIX OpPraHOB W OpraHM3aluid Bo3naraercs O0OsS3aHHOCTh IO
Hepas3TJIalleHNI0 CBEICHHH, CTaBIINX UM W3BECTHBIMHU B CBSI3HU C BHITIONHEHHEM CITyKeOHBIX 00s3aHHOCTEH
M COCTaBILIIOIUX KOMMEpPYECKYI0 TalHy NpeanpusTuili u opraHu3aunuid. Tak, Hamoroseni xogexc PO
BBOJMUT TOHSATHE HAJOTOBOHM TalfHBI, KOTOPYIO COCTABISIOT JIIOOBIE TOJIYYEHHBIE HAJIOTOBBIM OPIaHOM
CBEJICHUS O HAJOTOIJaTeNbINuKe, 32 UCKIIOYECHUSAMH, YKa3aHHbIMH B HacrosimieM Konekce. Hamorosas
TaliHa He TMOJIeKUT pa3rallieHUI0 HAJTOrOBBIMU OpraHaMH, UX JOJDKHOCTHBIMU JIMLIAMHU, TIPUBJIEKAEMBIMU
crenMagiucTaMd M 9KcrepraMu. K pasrialneHdio HaloroBoil TailHBI OTHOCUTCS, B YacTHOCTH,
WCIIOJIb30BaHUE WJIM T[epefadya JpyroMy JIMIy TPOU3BOACTBEHHOW WJIM KOMMEPUYECKOM TalHBI
HaJIOTOIIATENbIIMKA, CTaBIIEH W3BECTHOM AOJKHOCTHOMY JIMIy HAJIOTOBOIO OpraHa, IPUBIECUYEHHOMY
CIEIMANUCTY WM 3KCIOEPTy MpU HCIOJIHEHUH HMH CBOHMX CIyKeOHbIX obOs3aHHOcTed (m. 2 cr. 102
Hanorosoro komekca P®). VYrTpara MTOKYMEHTOB, COJCPKAIIMX COCTAaBISIONIME HAJIOTOBYIO TaiHy
CBeleHMs, JHOO pasramieHHe TaKUX CBEACHHH BIEKYT OTBETCTBEHHOCTH, IPEIYyCMOTPEHHYIO
(henepalbHBIMU 3aKOHAMH. AHAJOTHYHBIC MMOJIOKEHHUS 3aKperieHbl 3akoHaMu P® ot 24 mrons 1993 r. «O
(benepanbHBIX OpraHax HaJIOTOBOM momauuum», oT 21 mas 1993 r. «O TamoxeHHOM Tapude» U HEKOTOPBIMU
JpYT'MMH 3aKOHOJATEIbHBIMU aKTAMHU.

Bo-BTOpBIX, OrpaHMYMBaeTcs Kpyr TeX CBEIJEHMH, KOTOpble MOTYT 3alpalliuBaThCs Y
npeanpuHUMareseil TocyJapCTBEHHBIMU OpraHaMy M WX JOJDKHOCTHBIMHU JTUIIaMH. Tak, B COOTBETCTBHUU C
n. 1 ct. 23 Hanorosoro koaekca P® HamoromiaTenbIIMKa 00sS3aHbI TIPEACTABIISITh HATOTOBBIM OpraHaM u
YX JOJDKHOCTHBIM JIMIAM JIMIIb Ty MH()OPMANHIO M JOKYMEHTHI, KOTOpble HEOOXOIMMBI ISl MPOBEPKH
MPAaBUIBHOCTH HCYUCIEHUS U YIUIAThl HANOTOB. [103TOMY eciM HajoroBbIM MM MHON KOHTPOIHUPYIOLIUI
rOCyIapCTBEHHBIA OpraH BBIXOJAT 3a IMpENeNibl CBOCH KOMIIETEHIIMH, PaBoo0IagaTeb BIIPaBe OTKa3aTh
UM B [IPEOCTABIEHUM CBEJIEHUH, COCTABIIAIOLINX €I0 KOMMEPUECKYIO TaliHy.

JI. Oxpana koMMep4ecKoi TaliHbI 0T HHOCTPAHHBIX FOCYy1apCTB

C oKOHYaHHEM XOJIOJHOW BOWHBI HACTYITHIIM CJIOKHBIE BpEMEHa IS pa3BeAbIBATEIbHBIX OPraHOB.
HeKOTOpLIe U3 HUX OJis1 TOro, IIT06I>I OHpaBI[aTI) CBOC CyHIeCTBOBaHI/Ie, CTaJIn 3aHUMATHCS HE BOCHHBIM, a
MPOMBINUICHHBIM TIMHoHakeM. CoenrHeHHbIe 11ITaThl OTBETHIIM Ha BO3HUKIIYIO CO CTOPOHBI PpaHIuu 1
JPYTHUX TOCYAApPCTB YIPo3y TEM, UTO MPHHSIN 3aKOHOAATENBCTBO, MPEIyCMaTPHUBAIOIIee HaKa3aHUE B BHIE
mumeHus: ¢cBoboapl 10 15 mer m mTpada M0 AECATH MUUTHOHOB JIOJUIAPOB IS JIMII, 3aHUMAIOUIMXCS
MoIOOHOM JIeATENBHOCTRI0. VIMEHHO TO TPWYMHE TOTO, YTO WHOCTPAHHBIE areHThl MOTYT BBICOKO
OIJIaYHBATKLCS, OBITH OUEHB XOPOIIO MOATOTOBICHHBIMH U COOTBETCTBYIOLIUM 00pa30M OCHAIICHHBIMH JIJIs
TAaKOTr o poI[a pa6OTLI, KOMIIaHUAM, YbU TCXHOJIOTUYECCKHUEC CereTI)I MOFyT l'[pI/IBJ'IC‘H) K ce6e I/IHTepeC n3-3a
TpaHUIBl, 0COOSHHO BaXXHO MPUHSATH 3 (HEKTHBHBIC MEPEI OXpaHbl CBOUX CEKPETOB.

M. Kommepueckas TaiiHa U TaTEeHTHI

KomMmepueckast TaiilHa WMeeT IEHHOCTh TOJBKO TOTAA, KOTZA OHa MOXET OBITh HCIojib3oBaHa. K
npuMepy, KoOMIaHus «X» pa3pabaThlBacT HOBYIO TEXHOJOTHUIO M OXpPaHSET ee KaK KOMMEPYECKYy0 TalHy.
Komnanust «Y» npuoOperaer y KoMHnaHuu «X» JIMIIEH3UI0 HAa WCMOJIb30BaHHUE JAHHOW TexHoioruu. Uto
Oyzner, eciu KOMIaHUA «Z» HE3aBUCHUMO OT APYTUX NMPHUAYMaeT TaKoW € TEXHOJOTMYECKUH NpuemM M
3amareHTyer ero? CMOXKET JIM OHAa 3aCTaBUTh KOMOAHUU «X» U «Y» COTJIACHTHCS CO CBOMMH IPaBaMU
nateHTooOnanaTenst? Bo MHOTHX cTpaHax MAaTEeHTHOE 3aKOHOJATEIhCTBO BKIIOYACT B ceOs MOJIOKEHUS O
«IPEeALIECTBYIONIEM IPUMEHEHUM» WM <IPEXKIENOIb30BaHUM» KaK Mepy 3aIllUThl OT BO3MOXKHBIX
0o0BuHEHUI! B ero HapymieHun. CekpeT IpOU3BOACTBA, pa3paboTaHHBII KoMIaHuel «X», ee KoMMepdecKas
TaifHa mproOpenu OBl I Hee elie OOJIBIIYIO IIEHHOCTh, €CIM OBl KOMITAHUS MOTJIa ObITh YBEpEHA, YTO HE
CTOJIKHETCS B TIEPCICKTHBE C HEOOXOIMMOCTBIO ITEPECTaTh MCIOIH30BAaTh CBOIO TEXHOJIOTHIO BBHIY TOTO,
9TO Ta MOKET OBITH 3allaTeHTOBAaHA APYToi kommanueH. [IpaBrmioM o mpexaenons30BaHUH IPU3HACTCS TOT
(bakT, 4TO U3-3a BHICOKOH CTOMMOCTH NATEHTOBAHMS MHOTHE KOMIIAHHM IPEANOYUTAIOT OXPAHSITh CBOU



MeHee 3HAYUTENbHBIE CEKPETHl B popMe KOMMEpUEeCKOi TaifHbl. OTHAKO MOIOKEHUS 3aKOHOIATEIECTBA O
KMPEIIISCTBYIONEM TNPUMEHEHHH U TMPEKACIONb30BAHUM» JIUO0 I0-pa3sHOMY OTBEYAIOT, JHOO He
OTBEYAIOT BOOOIE HA MHOTHME BaKHbIe BOMPOCHL. Tak, MOMOXKEHHE O TPEKICTONH30BAHUN B
MEXIYHApOJHOM IIOTOBOpPE, KOTOPBHIM MOKa YTO HEe OBUI NPUHAT, 3BYYHT TaK K€, KaK W IOJOKCHHS
TUIMYHOTO HAIIMOHAIBHOTO 3aKOHOIATEIhCTBA B TAHHOW 00JIACTH:

«(1) Ipasa npesicoenonvzoeamens... NATCHT He OYAET UMEThH CHIIBI TPOTUB JIFOOOTO JuIa (1anee mo
TEKCTY — <IPEKACIIONB30BATENSA»), KOTOPOE ISl CBOEr0 MPEANPHUITHS WM OH3Heca IT0OpOCOBECTHO
UCIIONIb30BaJI0 HEKOE HOBIIECTBO MU CEPhE3HO TOTOBUIOCH K €ro d((GEKTHBHOMY BHEIPEHHIO, U 3TO
HUMEJI0 MECTO A0 AaThl IIogaydu MaTCHTHOM 3as1BKH, KOTOpOf/i YCTaHaBJIMBACTCA MPUOPUTET 3aABUTECIIA, Ha
TOW TEPPUTOPUH, Ha KOTOPYIO paclpocTpaHseTcs AeHCTBHE maTeHTa. [Ipexmenons3oBarens OyAeT UMETh
IpaBO TPOJOKATh, KaK WM M TIPENNOJarajoch, HCIOIh30BaHHE MTAaHHOTO HOBIIECTBA HAa CBOEM
IPEANPUITHH WIN B CBOEM OH3HECE.

(2) ...IIpaBo mpexernoabp30BaHUS MOXKET MEPEIaBaThCs UM MEPEXOUTh TOJIBKO BMECTE C JaHHBIM
MPEINpUsATAEM WIH OM3HECOM JIMOO TOJBKO C TOH YacThIO MPEATIPHATHS WK OH3HEca, IS KOTOpPOWM
JTAHHOE HOBIIIECTBO Pa3padaThiBaIOCh».

B naHHOM mpoeKkTe TOoroBopa 3aTPOHYT Psifl aCTIEKTOB BOMPOCA, HA KOTOPBIH JTOJIKHBI 1aBaTh OTBETHI
100 HAIIMOHAJIBHOE MATCHTHOE 3aKOHOIATEIbCTBO, IN00 CyAeOHas MPaKkTHKa, €CIIA HAIIMOHANBHBIN 3aKOH
HUYET0 HE TOBOPUT IO 3TOMY IIOBOLY, & HMEHHO. KOIJla MOXHO CYHTaTh, YTO HMEIO MEeCTO
«IIpe/IIECTBYONIee TPUMEHEHHE WM HPEKISTI0NIb30BaHNE»; TOJDKEH JIM TPEX/IeNoIb30BaTellb caM ObITh
n3o0peraresieM  HOBIIECTBA; TpeOyrOTCS M 0ocoOble  (OPMAIBHOCTH  JJIsi  OXpaHbl  MpaB
MPEXKICTIONB30BATEINIS; MOXKET JIM TMPEXKACIONb30BaTelb MepeaaBath cBoM mnpasa? [Ipu 3TOM B JaHHOM
IPOCKTE HCET OTBETAa Ha pPAd APYTHX BOIPOCOB, TaKUX KaK. HACKOJIbKO «CEPBE3HBIMU JTOJIKHBI 6]>ITI)
IPUTOTOBICHUS K 3(PPEKTHBHOMY BHEIPCHUIO»; MOXKET JIM TPEKICIIONH30BATENh HIIM TOT, KOMY IepeIaHbl
ero TmpaBa, 3HAYUTENBHO PACIIUPSTH HCIONB30BAHHE HOBIIECTBA, SBIIETCA JIH HMMYHHTET
MPEKACTIONB30BATC/II UMMYHUTECTOM OT MATCHTA B ICJIOM WJIK K€ OH OrpaHUYCH UCKIIIOYUTCIBHO C(l)epOﬁ
IPEANICCTBYIONIETO MPUMEHEHHS; MOXKET JIM TPEKAENOIb30BaTeb MEIINTh HECKONBKO JIET 10 Hadaia
ITOTHOMACIITA0HOTO TPOW3BOACTBA; Ha KOM JIGKHT OpeMs [OKa3bIBaHMSA (PaKTOB IO CHOpPaM O
MPEANICCTBYIOMIEM TPUMCHEHIH?

Coemunaennsle 1lITaTel SBIAIOTCS CTpaHOW ¢ Hambojee CTPOTMMH 3alpeTaMHd Ha HCIOJIb30BAHHE
MTOJIOXKEHUH O TPEKICTONB30BaHN B KaueCTBE apryMEHTa 3allUTHl IpaB. Pe3yapTaToM 3TOTO SBIAETCS
MEHEE BBITOJHOE MOJ0KEHHUE 1T MHOTOHAIIMOHATIBHBIX KOMIIAHWH, PACIIONOXKECHHBIX HA MX TEPPUTOPHH.
Ecnu 3T KOMIIaHUM OXPAHAIOT CBOU CEKPETHI HA YPOBHE KOMMEPUYECKON TaliHBl U HE MOJAIOT MAaTEHTHBIX
3agBOK, OHH MOTYT OKa3aTbCsi B MOJOXKEHUH, KOTZAa HAa HHUX pACIPOCTPAHUTCS JCHCTBHE IIPaBUII
MPEANICCTBYIONIET0 MPUMEHEHUS WM MPEXKICIONb30BaHus, TIPUHATBIX B JIPYTUX CTpaHax. XykKe TOro,
MOXET BO3HHUKHYTh CHUTYyallHs, KOTJa MHOCTPaHHBIC M300peTaTeNd 3alaTeHTYIOT CBOM HM300peTeHHS B
CLIA, m Torma »>TH MHOTOHAIIMOHAJHHBIE KOMIIAHHM YTPATSAT BO3MOXKHOCTH 3aIlIUTHTH CBOE IIPAaBO
MIPEXIETONb30BaHmsl B Ipyroi crpane. [lo 3Toil mpuymHE TakWe KOMITAHUHM JOOOHPYIOT TNPHHATHE
MEXKIYHAPOIHOTO JOTOBOPA, KOTOPBIA ObI CO37ad PaMKU MPUMEHEHHUS MPaBUII MPESKIACTONb30BaAHHS B
JOpYTUX CTpaHaX M BMECTE C TEM CO3/al OBl BO3MOXKHOCTH 3aIIUTHI IPaB MPEKACIIONH30BATENS B CAMUX
CILIA. He3zaBucumble H300peTaTeNl M UCCIEIOBATEIHCKHE IEHTPHI BEICTYIIAIOT IIPOTHB PACIPOCTPaHEHHUS
MOJIOKEHUI O MPEXKIEIIOIF30BAHIY, TOCKOIBKY MPU 3TOM OHU OOJIBIIE TEPSAIOT, YeM IIPHOOPETAIOT.

Ilpaso  npescoenonv3osanus, W3BECTHOE IATCHTHOMY  3aKOHOIATENBCTBY  OOJBIIMHCTBA
eBPOIEHCKUX CTpaH, OCHOBEIBaeTcsi Ha cT. 4B [lapmkckoif KOHBEHIHH IO OXpaHe MPOMBIIIICHHON
cobctBenHocTu. Cama KoHBEHIWS, OHAKO, HE COACPIKHUT SIUHOOOPA3HOTO PEIICHUS TAaHHOTO BOIPOCa, a
OTHOCHT €r0 K BHyTPEHHEMY 3aKOHOJATEIbCTBY CTPAH-y4acTHUL. B poccuiickOM MAaTEHTHOM IIPaBe MpPaBo
MIPEXKICTIONE30BaHUS B Pa3HBIX MOAH(HUKAIUAX TPUCYTCTBYET ¢ 1924 1. 3akpersieHo OHO U IEHCTBYIOLTIM
[atenTHbIM 3akoHOM P®, XOTS mpH MOATOTOBKE MATEHTHOW pe(opMBI BHICKA3BIBAINCH COMHCHHS B
IeJIECO00Pa3HOCTH €r0 COXPAHEHNUSI.

B cootBerctBHu co cr. 12 IlateHTHOTO 3aKOoHa P® B KadyecTBe MpEXIENOIH30BATES BBICTYIACT
mro00e (U3MUECKOe WIH IOPUANIECKOE JIAI0, KOTOpPOe IO NaThl MPUOPHUTETa H300pETCHUs, MOJE3HOM
MOJIENIM WJTH TIPOMBIIUIEHHOT0 00pa3iia JOOPOCOBECTHO MCIONIB30BAIO Ha TeppuToprH Poccun coznanHoe
HE3aBHCHUMO OT €T0 aBTOPa TOKICCTBECHHOE PEIICHHUE MIIH CIETaN0 HEOOXOIMMBIE K 3TOMY IPUTOTOBIICHHSL.
[Ipexnenonb3oBaTenb COXpaHSACT MPaBO Ha JAanbHeimee 0Oe3BO3ME3MHOE HCIONB30BAHUE M300pETCHUS,
TIOJIE3HOM MOJICTTH T TIPOMBIIIIICHHOro 00pasia 6e3 pacuupeHns 00beMa UCTIONb30BaHHUS.

N3 IlarentHoro 3akoHa P® cmemyer, dYro mpaBO TNPEKACTOTH30BAHHS BO3HUKAET MPH
OTHOBPEMEHHOM HAJIMYUH CIEAYIOMINX yCIOBHIL:

1) He3aBHCHMO OT aBTOpa pa3palbOTKH [OKHO OBITh CO3MaHO TOXICCTBEHHOE pEIICHUE B
pe3yibTaTe CaMOCTOSTEIbHOW TBOPYECKOW paboThl. MHBIMH ClIOBaMH, IPABO MPEXKACHOIb30BAHHUS
BO3HHKAET JIMIIH B CITydae JOOPOCOBECTHOCTH JIUIIA, IIPETEHAYIOMIETO Ha 00IaJaHne TaHHBIM IIPaBOM;

2) ykazaHHasi pa3paboTKa JODKHA OBITh PealbHO MPUMEHEHA JIUIIOM, NPETECHIYIOIUM HA JTaHHOE



mmpaBo, Trb0, O KpaiHei Mepe, ATO JTUIO JAOJDKHO CAeNaTh HEOOXOIMMEIEC TPUTOTOBICHHUS K IPUMEHCHHIO
pa3pabotku. Eciu pemenue ObU10 CO34aHO, HO HE MPUMEHSIIOCh U HE TOTOBUIIOCH K TPUMEHEHHIO, IPaBO
MIPEKACTIONE30BaHUS HE BO3HUKAET;

3) uChonb30BaHHE WIIM MPHUIOTOBICHHE K MCHONB30BAHHIO JOJDKHBI HMETh MECTO JIMIIb Ha
teppuropun Poccuu. [lpumenenne pa3zpabotku 3a npeaenamu Poccuiickoit denepanyivi He MOXKET CITYKUTh
OCHOBaHHMEM JUIs IPUOOPETEHNUS TI0IH30BATEIEM OCOOBIX MTPaB;

4) paccMaTpuBaeMble IeicTBUs (co3maHue pa3pabOTKH, €€ HCHONb30BaHHE, HNPUTOTOBJICHHE K
UCIIOJIb30BAHUIO) TOJKHBI OBITH COBEPIICHBI IO IAThI PUOPUTETA.

[IpaBo mpexaenonbp30BaHusl HOCHT Oe3BO3ME3THBIN XapakTep. [Ipekaenonb3oBaTelib HE JTOKEH
BBIIUIAYMBATh MATEHTOOONAATENI0 KaKoe-THOO BO3MEIICHHE 3a HCIOJIh30BAaHHE 3allaTeHTOBAHHOTO
cpeactBa. Ho B oTiiMuue oT maTeHTo00Ma1aTeNsl OH HE MOXKET 3allpeTUTh TPEThUM JIUMIAM HCIOJIb30BaTh
TOXXJIECTBEHHBIE pa3paboTku. Kpome TOro, mpaBa MpekICNoNb30BaTeNisi OTpaHHYEHbl TeM O00BEMOM
IPUMEHEHHS 3aIIaTEHTOBAHHOTO CPENICTBA, KOTOPBIH OBII UM JOCTUTHYT HAa ATy MPUOPHUTETA, KO0, ecln
WCTONb30BaHHE HE OBUI0O HAYaTo 10 OJTOM JaTel, — OOBEMOM, COOTBETCTBYIOIIMM CIEIAHHBIM
npurotoBieHusM. Hakonern, mo oOuiemMy mpaBuily, IpaBO MPEXKAETONB30BaHUS HE MOXKET MepelaBaThCs
JpyruM JuiaM. VICKiIroueHre COCTaBIIsAeT CiIydai, KOrja MmpaBo MPeXIeNoIb30BaHU MTEPEIaeTCI BMECTE C
MIPOM3BOJCTBOM, Ha KOTOPOM HMEJIO MECTO HCIOIh30BaHIE TOXKIESCTBEHHOTO PEIICHHS MITH OBLIH CHETaHbI
HEOOXOAUMBIE K 3TOMY MPUTOTOBJICHHUS.

ITatenTHelif 3akoH P@® He mpegycMaTpuBaeT BBIJAYM IPEXKACHOIB30BATEII0  KAKOT0-THOO
JOKYMEHTa WIIM JTUIEH3WH, KOTOpPBIE ITOATBEp kIl OBl ero mpasa. B ciydae ecnm maTeHTOOOMaAaTENs H
JUIO, MPEeTEeHAYIoUIee Ha MPaBo MPEXIENOIb30BaHNA, HE MOTYT YPEryJIMPOBaTh BOSHUKIINE Pa3HOTIACUS
B HETIOCPEJICTBEHHBIX MEPETOBOPAX, BOMPOC O HATMYHHU JAHHOTO MPaBa pa3peaercs B CyJIcOHOM MOpsIKe.
Xots ct. 12 TlarenTHOTO 3aKk0Ha P® He Bo3naraer OpeMs JOKa3bIBaHUS B 3TOM CIIOpE Ha KaKyI-JIM0O 13
CTOPOH, CJIeQyeT MoJjlaraTh, YTO €ro HeceT Ipexae Bcero mnoTeHuuanbHbiil Ilpexnenons3oBarens. Ero
JNEUCTBUSI 1O HCIIONB30BAHUIO pPa3paboTku C (OopMaabHON CTOPOHBI SBISIIOTCS HApyLIICHHEM IIpaB
nareHTooOmanatesns. [1oaToMy IMEHHO OH OJDKEH JTOKa3aTh CBOIO YIPAaBOMOYEHHOCTh Ha 3TH JIeHcTBUS. B
3aaqy MaTeHTOO0IagaTe s BXOIUT JIUIIG JOKA3aTeIbCTBO TOTO, YTO MMEET MECTO HEe CAHKIIMOHUPOBAHHOE
UM HCIIOJIb30BaHuE pa3pabOTKH, TOKAECTBEHHO! 3allaTeHTOBAHHOMY CPEICTBY.

Jlumo, caMoCTOSATENFHO CO3JaBIIee W NPUMEHHUBINEE y ceOs TOXISCTBEHHOE PEUICHHE paHBIIe
MaTeHTOOOIaAaTeNsl, B IPHHITAIIE, MOKET BO3OYIUTH NIENI0 O MPU3HAHUY MATEHTa HEACHCTBUTEIFHBIM KakK
BBIIAHHOTO HAa OOBEKT MPOMBINUIEHHON COOCTBEHHOCTH, HE COOTBETCTBYIOIIMKA TPeOOBAaHHIO HOBH3HBHI.
OnHako 5TO BO3MOXKHO JIMIIL B TOM CIy4yae, €CIIM CBEJICHHs O COOTBETCTBYIOIIEM TEXHHYECKOM
HOBILIECTBE, CO3JaHHOM M IPUMEHEHHOM IPEXAEIOIb30BaTeNEM, BOLUUIM B YPOBEHb TEXHUKH, T.€. CTAIU
00IIeTOCTYTHBIMY 10 JaThl IOCTYIUICHHUS 3asBKH Ha BhIJady nmateHTa. B wactHoctH, [Ipexxaenonp3oBarenb
MOJKET COCJIaThCSl Ha OTKPBHITOE MPUMEHEHHWE MM TOXJIECTBEHHOTO TEXHUYECKOTO PpElIeHHUs, MMEBIIee
MECTO /IO JaThl IIpHOpUTETa O0BEKTa NPOMBINUICHHOH coOcTBeHHOCTH. Ecnmm ke cBemeHHs o
COOTBETCTBYIOIIEM HOBILECTBE COXPAHSUIMCh B TaiHE, TO 3TO HOBU3HY 3alaT€HTOBAHHOI'O pEIICHUS He
MOPOYUT U HE MOXKET CITY>)KUTh OCHOBAHUEM JIJISl aHHYJIMPOBAHUS BBIIAHHOTO MATEHTA.

H. Cyneonblie ciopsl

B cyneOHBIX Je7ax 0 KOMMEPYECKOH TalfHe OTBETUYHK, KaK MPABUIIO, OTCTAMBACT JIBA MOJOKeHHs: 1)
ocrmapuBaeMasi HHPOPMaIHs HE MOXKET OBITh paclieHeHa Kak KOMMepuecKkas TaitHa U 2) 3Ta HHpOpMAIHs
ObUTa MOJIydeHa 3aKOHHBIM IyTeM. O0a 3TH OCHOBAaHUS 3alIUTHl YK€ 00CyKmanuch BbIme. Eciam umeriy
yAaeTcsi pa30UTh 3TH JI0BOJIBI, OH MOXKET PACCUMTHIBATH KaK Ha TO, YTO UCIOJIB30BAHHUE €r0 KOMMEPUECKOM
TaifHBl OyZeT 3ampenieHo, Tak M Ha TO, 4TO eMy OyJeT BBIIUIadeHAa MaTepHalbHas KoMIeHcarus. B
Cornamenun TPUIIC goctatodHo moapoOHO OMMCaHBI MpaBWIIa, Kacalolluecs rPaKAaHCKO-TIPABOBBIX U
aIMUHHUCTPATHBHBIX MEp NPUHYXICHHS K COOJIONCHHWIO TpaBa HHTEIUICKTYalbHOH COOCTBEHHOCTH.
HeKOTOpLIe U3 JOTUX MpaBuil MOTrYyT OBITE KOHKPETHO MNPHUMCHCHBI B OTHOLICHUH COGJ’II-O}IGHI/IS[
KOMMepueckoii TaitHbl. Tak, cT. 44 Cornamenus IpexycMaTpUBAET KIOTHOMOYHS Cy/ia 00s3aTh BHHOBHYIO
CTOPOHY OTKa3aThCs OT HapymieHus». s obragaTens KOMMEPUECKOH TaifHBI OCOOCHHO Ba)KHO MOJYIHTH
peleHue cya, o KOTOpOMY OTBETUHMKY HE TOJBKO 3alpellaeTcsl HCIOb30BaHUe He MPHHAIeKAaIlel eMmy
KOMMepYeCKOH TalfHBI, HO OT HETO TaKXke TpeOyeTcs YHHUTOKEHHE BCEX HOCHTENEH IMMOJIydeHHOW O Hel
nHdopmal U ee panbHeimee HepacmnpoctpaneHue. B cr. 45(1) storo CornamieHusi TOBOPHTCS O
BO3MEIIEHUH ylepda TeMH, KTO 3HaJI WM JO0DKEeH ObUI 3HaTh, YTO COBEPILAET OMNpeNeTIeHHOE
MpaBOHApYIIIEHUE!

«Cyx MoOXeT 0053aTh HapyUIWTENS BBIIUIATHTH IPaBOOONaaTENi0 aJeKBaTHYI0 KOMIICHCAIIMIO 32
MOHECEHHBIE UM ymepd B CBSI3M C HapylIEeHHEM €ro MpaBa HHTEJUIEKTyalbHOW COOCTBEHHOCTH M
NPUYMHEHHBIH €My MJaHHBIM HapylIMTeNleM, KOTOPBIH 3aBeOMO 3HAJI WM JOJDKeH OBUI 3HaTh, YTO
COBEpIIAET MPABOHAPYIIICHUEY.



Cratbst 45(2) comep KUT MOIOKEHUsI, PA3BHUBAIOIINE BO3MOXHOCTH 3all[UThI TIPABOO0TaIaTEIS:

«Cyn Takxe MOXeT 00s3aTb HapyLIUTENs OILIATUTH NPABOOOIANATEN0 OHECEHHBIE UM PACXOJB,
BKJIIOUAsl OIUIATy YCIYT aBOKaTa. B COOTBETCTBYIOMMX CIIydasX CTpaHbl—Yy4yacTHHUIBI COTIalIeHUS MOTYT
VIIOJIHOMOYHTE CYyJ BBIHECTH pEIICHHE O B3BICKAHMHM HE3aKOHHO IONYYCHHOTO I0XOJa M BO3MEIICHHUH
YIIyIIEHHOM BBITOJBI AK€ B T€X CIIydasx, KOrja MPaBOHAPYIIUTENb JeHCTBOBAN, HE 3HAs 3aBEJOMO, UTO
COBEpIIAET HapyIIEHHE IIPaB MPaBoOOIIATATEISIY.

IMTonoxeHne 0 KOMITIEHCAIUH PAcX0J0B Ha aBOKAaTa BaPbUPYETCS OT CTPaHHI K cTpaHe. B Anrmun mo
BCEM TIPaKIAHCKUM JieJlaM, BKJIIoYas Aela 0 KOMMEpPYECKOH TalHe, 3TH pacXoJbl BCEr/a BO3IAratoTcs Ha
IPOUTpaBIIYIO Tpolecc cropoHy. Ho ecTh u orpanndenus. B psae crpaH pacxonbl Ha aaBoKaTa o JenaM
0 HApYIOICHUH KOMMEPUYCCKOH TailHBI BO3MEMIAIOTCS TOJNBKO B CIYYasX YMBIIUICHHOTO COBEPIICHHUS
npaBoHApyIIeHUs. [Ipyrie BUARI BO3MEUICHNUS, YKa3aHHBIC BO BTOPOM IPEATIOKECHUH IIUTHPYEMON CTaThH,
MPAaKTHYCCKH HUKOT' 1A HE TIPUMEHSIOTCS B JIeNaxX O HapyIIeHUH KOMMEPUECKON TaifHBI.

Oco0y1o CIOXXHOCTh B CyIeOHBIX TpOIEccax O HApYIICHHH KOMMEPUYECKOW TaiHbI COCTaBISIET TO
00CTOSTENBCTBO, YTO CaMo Io cebe paCCMOTPEHUE YTEUKH WHPOPMAITIH MOXET IPUBECTH K PACKPBITHIO €€
cekpetHoctu. Cornamenuem TPUIIC mnpemycMaTpuBaroTCsl IMOJNOXKEHHS 00 OXpaHEe Takoro poja
uH(pOpMAaIHH:

«B mpomecce MOMKHBI OBITH WCIONB30BAHBI CPEACTBA 10 HIACHTU(QHUKALUN W OXpaHe
KOH(UACHIIAIBHON HH)OPMALIUK B ITPeesiaX, COOTBETCTBYIOUIMX KOHCTHTYIHOHHBIM HOpMam» (cT. 42).

«B Tex ciyuasix, KOrja OfHa CTOpPOHA B IIpOIlECCe B MOJAEPKKY CBOHUX TPeOOBAaHMH BBIIBHIACT
JOKa3aTeNbCTBA KaK OOIIEro xapakTepa, TaK M CHENU(HYECKHE, KOTOPHIC HAXOIITCS IO KOHTPOJIEM
IPOTUBHON CTOPOHBI, CYJ, MOXET 0043aTh 3Ty CTOPOHY MPENOCTaBUTh €My YKa3aHHBIE JJOKA3aTENIbCTBA C
COOJFOICHHEM TIPH 9TOM YCJIOBHi, O0OECIIEUHBAIONIMX OXpaHy KOH(MHICHIMATIbHON HHpOpManum» (CT.
43(1).

3ammTa paBa Ha KOMMEPUYECKYIO TaifHy OCYIIECTBISICTCS MPAKTHYECKH JIMIIH B OJHOM, 2 IMEHHO B
OPUCOUKYUOHNOU, @opme, CYTh KOTOPOH COCTOMT B OOpallleHHH 3a MOMOUIbI0 K KOMIIETEHTHBIM
rocyaapcTBeHHBIM opranaM. Camosawuma HApYIICHHBIX TIPaB IPH YCIOBUH, YTO OHA HE IPEBpaIIacTCs B
CaMOYIIPaBCTBO, B pacCMaTpUBAEMON cepe CBOIUTCS K BO3MOKHOCTH CaMOCTOSITEIEHON HEHTpaTH3auu
U BBIBCIEHHMIO U3 CTPOS TEXHUYECKUX CPEACTB, HE3aKOHHO BHEAPEHHBIX TPETBUMM JIMIAMU C LEIBIO
MOJTy4eHHUsT WH(POPMAINH, a TaKKe NPHHATHIO OTNEPATUBHBIX MEp MO AEe3MH(GOPMALUH JIHI, HE3aKOHHO
MIONMYYHMBIINX 3aCCKpEUYCHHBIE CBEICHHS, C IENbI0 MPEAOTBPAICHHUS BO3MOXHOTO ymmepba oOT ux
pasrnameHus. B mopsiike caMo3amuThl MOTYT, MOXKalyd, NPUMEHSTHCS M HEKOTOPBIC CaHKIHUMU MO
OTHOUIICHUIO K KOHTPareHTaM IO XO3AHCTBEHHBIM JOTOBOPAaM M HAEMHBIM PaOOTHHKaM, HapyIIAIOIIUM
00513aTETHCTBO O HEPA3TJIAICHUN KOH(PUICHINAIEHBIX CBEICHHH.

OcHoBHOIl ke (OpMOH 3aIIUTHI MpaBa Ha KOMMEPUYECKYIO TailHy sBiIseTCS FOPUCIUKIMOHHAS
Ipoueaypa, KOTopas, B CBOIO Ouepeib, MOApas3/ienseTcs Ha CyAeOHBIN M aJIMHHUCTPATUBHBIN MOPSAKH.
3HaueHHe OOIIETo MPaBHIIa UMEET CYOeOHbIL NOPAOOK 3auumsl, TIPESIIONATAIONTNN 00paleHne ¢ HCKOM O
3amIuTe HapYIIEHHBIX MpaB B cyA. [IockoIbKy BOIpoc 0 KOMMEpPUECKOH TaifHe HEMOCPEACTBEHHO CBSI3aH C
HpPEANPUHUMATENECKON JEATENFHOCTBIO, JAHHBIC MCKM B OCHOBHOM OTHOCSATCSI K IIOJIBEOMCTBEHHOCTH
apOUTpaXHBIX CYAOB. B Tex ciydasx, Korja B Ka4eCTBE OTBETYMKA BBICTYNACT PaOOTHHK, pa3TIacHBIINI
KOMMEPUECKYIO TaliHy BOIIPEKH TPYAOBOMY AOTOBOPY (KOHTPAKTY), JETI0 PACCMATPUBACTCS B Cy/e 00me
UHCTaHIINY.

Aomunucmpamueuviii ROPsA0OK 3auumvsl TIpaBa Ha KOMMEPUYECKYIO TalfHy, KOTOPBIH UMEHYETCsI eIlle
CIELHANbHBIM, MPUMEHSETCS JHIIb B CIy4asx, yka3aHHbIX B 3akoHe (m. 2 cr. 11 TK). Bo3MoxHOCTb
oOparieHust ¢ 3asBJICHUEM O JOMYIICHHOM HapyLICHUU IpaBa Ha KOMMEpPUECKYI0 TaifHy B (elepanbHblit
AHTUMOHOIOJBHBIA opran BbiTekaeT u3 3akoHa PCOCP «O KOHKypeHIIMM M OIpaHUYEHHUU
MOHOTIOJICTUICCKON JICSITETIbHOCTH Ha TOBapHBIX PHIHKax». B cooTBeTcTBHH cO CT. 22—29 yKa3aHHOTO
3akoHa (henepanbHbli AHTUMOHOIOJBHBIN OpraH, PacCMOTPEB OOCTOSITENBCTBA JE€Na, BIPABE BBIHECTU
00s13aTeNBHOE IS UCIIONHEHHs NpeAnucaHue 00 yCTpaHCHMH HapyLIeHUS W IPUMEHUTHh K HApYIIUTEIIO
YCTAHOBJIEHHBIC 3aKOHOM cCaHKIMH. OJHAKO C YYETOM TOTO, YTO B HACTOSIIEE BpeMs JIF00OE pelIeHHE,
MIPUHATOS B aIMHHHUCTPATUBHOM IOPSIKE, MOKET OBITH 00XaJOBaHO B CYI, a CaMH Jelia, CBSI3aHHBIC C
HapylICHHEM TIIpaBa Ha KOMMEpYECKyl0 TaiiHy, dvalie BCEro HE CTOJb OYEBUAHBI, Kak, HalpuMep,
OONBIIMHCTBO JA€T O HApPYUICHUSX aHTHMOHOIIOJNBHOTO 3aKOHONATEIhCTBA, NAHHBIA IOPSIOK 3aIlUTHI
MIPUMEHSIETCSI BEChMa PEIKO.

3amura mpaBa Ha KOMMEPYECKYIO TalHy OCYIIECTBISCTCS C MOMOIIBIO ONPEACICHHBIX CHOCOOO8.
Crarbs 139 I'K conmepxut npsiMoe yka3aHHe JIUIIb HA OIUH U3 HUX, @ IMEHHO BO3MEIIECHHIE TPUIMHEHHBIX
yOBITKOB, HO JIOITyCKAaeT BO3MOXKHOCTh MPUMEHEHHS U IPYTUX CIIOCOOOB 3aIUTHI, IpexycMoTpeHHbIX ['K
P® u uHbIMH mpaBoBBIMH akTamMu. OOMmMI, XOTS M HE MCUEPNBIBAIOUIMN, MEPEUeHb ATUX CHOCOOOB
conepxutcs B cT. 12 I'K. Pa3ymeercs, He Bce OHH MOTYT OBITh MCIOJIB30BAaHBI B paccMaTpuBaeMoil chepe,
TaKk KaK XapakTep HapyImICHHOTO IpaBa W MPHPOJA CaMOTO HApPYIICHUS CTaBiIT €CTECTBEHHBIC T'PAHHIIBI
BO3MOJKHOTO BBIOODA.



Tak, MCK 0 TPU3HAHWHU IpaBa Ha KOMMEPUECKYI0 TalHYy MOXKET OBITh MCIOJB30BaH TOTIA, KOT/Aa
JAHHOE MpaBO KeM-InOo ocmapuBaetcs. Hampumep, cr. 8 IlatenTHoro 3akoHa P® mnpemocraBmser
paboTofaTento BO3MOKHOCTh COXPAHUTh B TailHE TEXHHUECKOE WM XYJO0XKECTBEHHO-KOHCTPYKTOPCKOE
pelIeHne 3a1ad, CO3MaHHOE Pa0OTHHKOM B CBSI3H C BEINONIHEHHEM UM CIY)KEOHBIX 00sS3aHHOCTEH HIIH
HOJIY4E€HHOTO OT paboTomaTensl KOHKPETHOrO 3a/laHusl, €CIIH JJOTOBOPOM MEXIy HUMU He IPEIyCMOTPEHO
uHoe. Ecnu, HecMOTpst Ha mpHHATHE paboTONaTEIeM B YCTAHOBJICHHBIH 3aKOHOM CPOK MMEHHO 3TOTO
BapuaHTa OXPaHBI CBOMX IPaB, paOOTHUK MPEAIPUMET MOIBITKY 04N 3asgBKH Ha BHIAUy ITaTCHTA JIN00
UHBIM 00pa3oM OyJeT TOTOB PAacKpbITh CYIIHOCTb JOCTUTHYTOTO pe3yJsibTaTa, padoTOdaTellb MOXKET
3aIIUTUTh CBOM MHTEPECHI C MMOMOIIBIO UCKAa O MPU3HAHMUHU NpaBa HA KOMMEPUECKYIO TailHy. DTOT K€ HCK
UCTIONIB3YETCSl TOTJa, KOrna OT TNpEeIIpHHUMATest 0e3 YCTaHOBJICHHBIX 3aKOHOM OCHOBAHHH KTO-THOO
TpeOyeT pacKphITh HHPOPMAIIHIO, COCTABIIONIYI0 KOMMEPYECKYIO TalHYy.

Takoit cnoco0 3amuTHl NpaBa HAa KOMMEPUECKYI0 TaifHy, KaK BOCCTAHOBJICHHE IIOJIOXKEHHS,
CYILIECTBOBABLIETO 10 HAPYLIEHUS, U IIPECEUECHUE ASHCTBUH, HapyIIaOUUX [IPABO WIK CO3AIOLINX YTPO3y
€ro HapyIICHHs, MOXKET OBITh MCITOJH30BaH B TEX CIIydasx, KOT/Ia COBEPIICHHOE MMPABOHAPYIICHHE eIle He
MIPUBEJIO K TOJHOMY MPEKPAlIeHUI0 caMOro HAapYyLIEHHOTO NpaBa U uMmeercs (pakThdeckas BO3MOXKHOCTD
JUKBHUJAIMK TOCIECACTBUN HapymeHus. Hampumep, Hanmio, 3aBiajieBinee HHGOpMAIMEH C OMOIIbBIO
HE3aKOHHBIX METOIIOB, MOXKET OBITh BO3JIO)KEHA OOSI3aHHOCTH IO BO3BPATY TEXHHUYECKOH TOKYMEHTAITHH
WIH YHUYTOXXEHUIO MaTepHUaJIbHBIX HOCUTeNeH HH(OpMaIy, eMy MOXKET ObITh 3alpelIeH0 UCIOIb30BaTh
JaHHYI0 HH(OpPMALUIO B €T0 COOCTBEHHOU cepe, a TakkKe paclpoCcTpaHATh HHPOPMALHIO CPEeau TPEThUX
JMI U T. 1.

Ob6nanarensb KOH(UACHIUAIBHON uHpopMaIu MOXET notpeOoBaTh MIpU3HAHUSA
HeJIeHCTBUTEIBHBIM aKTa TOCYJapCTBEHHOTO OpraHa WJIM OpraHa MECTHOTO CaMOYIpaBJICHHS, KOTOPHIM
€My TpEeANHNCAHO PACKPHITh CEKPEeTHOCTh HWH(OpMAIMH, €CIM OH CYHTaeT, 4YTO JACHCTBHSA
COOTBETCTBYIOIIETO OpraHa BBIXOJAT 3a IpeAeibl KOMIIETEHLUMH IIOCIEAHEro, HE BbI3BAHBI
HEOOXOMMOCTBIO MIIM MHBIM 00pa30M MPOTHBOPEYAT 3aKOHY.

Ecnu mapymiennem mpaBa Ha KOMMEPUECKYIO TallHYy ee 00iamaTelnio MpHYMHEHBI yOBITKH, JIHIIO,
HE3aKOHHBIM METOJIOM TIONydHBIIee HHG)OPMALHUIO, JOIDKHO O3TH YOBITKHM BO3MECTHTH. Takas xe
00s13aHHOCTh BO3JIaraeTcsi Ha PaOOTHUKOB, Pa3TJIacHBIIMX KOMMEPYECKYIO TaiiHy BONPEKHU TPYIOBOMY
JOTOBOPY, B TOM YHCJIE KOHTpPAareHTy, M Ha KOHTPAareHTOB, CHAEJABILIUX 3TO BONPEKU IpPakJaHCKO-
IIPaBOBOMY [IOTOBOPY. YOBITKH IOJDKHBI OBITH BO3MEIICHHI B IOMTHOM OOBEMe, T.e. KOMIICHCAINH
MOJUIEKUT Kak peanbHbli ymiepd B HMMYIIECTBE IOTEPNEBLIEr0, TaK M YINyIIEHHas UM BBICOJa.
OO0s13aHHOCTh 00OCHOBATH pa3Mep YOBITKOB BO3jaraercs, OJHAKO, HA CaMOro MOTEPIEBIIET0, 4YTO BO
MHOTOM YCIIOXKHSIET IIPIMEHEHHE JaHHOTO CIIoco0a 3aIlUTHI IpaBa Ha KOMMEPUECKYIO TaifHy Ha IpaKTHKE.
3amaua oOnanmaTens HaApyLIEHHOTO TMpaBa B JTOM IUIAaHE HECKOJbKO oOJjeryaercs TOrjAa, KOrja
HApYUIUTENIEM U3BJICUYEHB! JOXOMABI 32 CUET MCIOIb30BAHMsI HE3aKOHHO IOJIydYeHHONW nHpopmarun. B atom
Cllygae IIOTEPIIEBIIMK BIIpaBe MOTPEOOBATH BO3MEIICHUS HAPSIy C IPYTUMH YOBITKaMH YITyIICHHON
BBITOJIBI B pa3Mepe He MEeHbIIeM, YeM Takue n1oxosl (m. 2 cr. 15 T'K).

IToMumMO 3THX ¥ HEKOTOPBIX JPYTHUX TPaXXAAHCKO-TIPABOBBIX CIIOCOOOB  3aIMTHl  3aKOH
IIPEYCMAaTPUBAET V20JI06HO-NPABOBbIE CAHKYUU 30 HE3AKOHHOE NOCA2AMENbCEO HA KOMMEPUECKYIO
matiny. Cpeny yroJoBHO HaKa3yeMbIX NessHHN B chepe SIKOHOMUYIECKON IesITebHOCTH (1. 22 YTONOBHOTO
konekca P®) wossiit YK PO npeaycMarpuBaet qBa XOTs M OJIH3KHX, HO OTHOCHTENIFHO CAMOCTOSITEITBHBIX
COCTaBa MPECTYIICHYs], CBSI3aHHBIX C HE3aKOHHBIM IIOJYYEHHEM U HE3aKOHHBIM pa3IJIallleHuEM CBEACHUH,
COCTaBJISIFOIMAX KOMMEPUYECKYIO MM OaHKOBckyro TaiHy. CornmacHo 4. 1 ct. 183 ¥V K P® yronoBHbIM
MPECTYIJICHUEM SIBIIIETCS] COOMpaHUE CBEACHUMN, COCTABIISIOMINX KOMMEPUECKYIO WM OaHKOBCKYIO TailHy,
IMyTeM IOXHIIEHUS TOKYMEHTOB, IOJKYINA M YTpo3, a PaBHO MHBIM HE3aKOHHBIM CIOCOOOM B IIETISIX
pasriamenusi MO0 HE3aKOHHOTO HCIOJB30BAaHUS JTHX CBEICHHH. J[aHHOE NpecTyIuleHHe OTHOCHUTCS K
yucny (popMaibHBIX COCTABOB, T. €. CUMTAETCI OKOHYEHHBHIM B MOMEHT COBEPIICHHS YKa3aHHBIX BBILIE
JEeWCTBHM, HE3aBHCUMO OT HACTYNMBHIETO pe3ynbTara. CyObeKTOM HpecTyIUICHHS MOXET ObITh Jrodoe
TMIo, focTurmee 16-1eTHEro Bo3pacTa, KOTOPOe IEHCTBOBAIO C IPSMBIM YMBICIIOM H MIPECIIEAOBAIIO [IENb
pasrjaiieHuss WM HE3aKOHHOTO HCIOJb30BaHMs CBEICHHUH, COCTABIAIOLIMX KOMMEPUECKYIO WU
0aHKOBCKYIO TaiiHy. B kadecTBe Mepbl HakazaHHs mpemycMmarpuBaercs mrpad B pasmepe ot 100 no 200
MHHAMAJIBHBIX Pa3MEpoOB OIUIATHl TPyAa HWIM B pasMepe 3apabOTHOH IUIaThl WM HHOTO J0XO[a
OCYXKAEHHOTO 32 IIEPUO]] OT OJHOTO JI0 JBYX MECSIIEB JIN0O JHIIIEHHE CBOOOIBI HA CPOK 10 IBYX JIET.

[IpectynnenneM sBISETCS W HE3aKOHHOE pasIJIallleHWe WM UCIOJb30BaHHWE CBEJCHHI,
COCTaBJISIOIINX KOMMEPUYECKYI0 WM OaHKOBCKYIO TaifHy, 0e3 cOTiachsi MX BiaJeiiblla, COBEPIICHHBIC U3
KOPBICTHON WJIM MHOW JIMYHOM 3aMHTEPECOBAHHOCTH U MPHYMHHBIINE KPYMHbIHA yiepo (4. 2 cr. 183 YK
P®). JlanHOe mpecTymieHHe MOXKET ObITh COBEPIIEHO JIUIAMH, KOTOPBIM 3TH CBEICHHS CTAIH M3BECTHBI
Oyarosapst UX CIy>kKeOHOMY TOJIOKEHUIO WJIM BBITOJHIEMBIM CIyXeOHBIM 00s3aHHOCTAM. K unciy Takmx
JWIl OTHOCATCS, B YaCTHOCTH, PaOOTHHKH CaMOTO BJIaJeNblla KOMMEPUECKOW MM OAaHKOBCKOW TaifHEI,
JOJDKHOCTHBIE JTUIA U WHBIe PaOOTHUKU FOCYNapPCTBEHHBIX M IPYTHX OpPTaHU3allUil, KOTOPHIE B HApyIICHUE



CBOUX CITy>KCOHBIX 00S3aHHOCTEH pa3riIacHIIi WM HE3aKOHHO HCIOJIB30BANU ITOJ00HBIE CBEICHUS, U T.II.
[pecTymieHreM CYUTAIOTCS, OAHAKO, TONBKO TaKUE JCUCTBHS HA3BAHHBIX BBIIIE JTHIl, KOTOPHIC COBEPIICHBI
C NpPSMBIM YMBICJIOM B HEJSX JIMYHOTO OOOTaIlleHHs WM WHOM JIMYHOW 3aMHTEpecOBaHHOCTH. Ecmu
CBEJICHHS, COCTABIIIONIIE KOMMEPUYECKYIO HITH OaHKOBCKYIO TaifHy, pasrIIallieHbl 10 HEOCTOPOKHOCTH, ATO
YrOJIOBHO HaKa3yeMbIM JCSIHUEM HE SIBIICTCS UM MOXKET MOBJEYb 3a COOOH NMpUMEHEHHE K TaKuM JIAIaM
JIMIIb TPaXKJIAHCKO-TIPABOBBIX CAaHKIMH M Mep AMCUMIUTMHApHOTO Xapakrepa. Kpome Toro, B OTIMYHE OT
HE3aKOHHOTO COOWpaHWsi CBENEHHWH, COCTABILIOIIMX KOMMEPUYECKYyl0 WM OaHKOBCKYIO TaiiHy,
paccMaTpuBaeMoe JCSHUE CUYUTACTCS MaTepPHalIbHBIM COCTaBOM. VHBIMH ClIOBaMH, 00 OKOHYCHHOM
NPECTYIUICHHH MOXXHO TOBOPHTH JIMIIb TOTAA, KOIJIa B pe3ysbTaTe pasIiallleHus WM HEe3aKOHHOIO
HCTIONIE30BAHMUS CBEJICHUI WX BIIaACNbIly IPHYUHEH KPYITHBIN yiepo.

JlanHOe mpecTyIieHHe Hakas3biBaeTcs mrpadom B pazmepe oT 200 1o 500 MUHUMATBLHBIX Pa3MepOB
OIIIaTHl TPYyJa WIN B pasMepe 3apaOOTHOH IUIaThl MM WHOTO J0XO0Ja OCYKICHHOTO 3a IEpuoj oT 2 10 5
MecCSIIeB JIMOO IJMIICHHEM CBOOOIBI Ha CPOK 1O TpeX JieT co mrTpadoM B pasMepe A0 MATHACCATH
MUHHMANBHBIX pa3MepoB OIUIATHl TPyda WIM B pa3Mepe 3apaboTHONH IIATHl WIA HHOTO JO0XO[a
OCYXJICHHOTO 32 TIepHO/I JI0 OTHOTO MecsIa JInbo 6e3 TakoBOTO.

[MpuBnedyeHne K YroOJIOBHOW OTBETCTBEHHOCTH KOHKPETHBIX BHHOBHHMKOB TNPECTYIUICHUS HE
HCKITIOYAET 3asBJICHHUS MOTEPIEBITUMH I'PasKIaHCKO-TIPABOBEIX TPEOOBAHUIT O BOZMEIICHIH IPUINHEHHOTO
Bpena. B wacTHOCcTH, B TeX ciydasx, KOTJa CBEICHHMS, COCTABIAIONINE KOMMEPUYECKYI0 WM OaHKOBCKYIO
TaliHy, pasIJIallleHbl WM HEe3aKOHHO WCIIOJIb30BaHbl DPA0OTHUKAMH TOCYIApCTBEHHBIX WM HHBIX
OpTaHM3anuii, COOTBETCTBYIOUINE TPeOOBAaHUS O BO3MEIICHHH BpEAa MOTYT OBITH agpEcOBaHBI JIHOO
HEMoCpeCTBEHHO 3TuM opranu3aimsm (ct. 402 TK), mubo rocyaapctsy (ct. 16 TK).

ITockonbKy paccCMOTpEHHE B CyJax I'PakJaHCKO-TIPABOBBIX CIIOPOB U YTOJIOBHBIX JIeJl, CB3aHHBIX C
HApyIOICHHEM TIpaB Ha KOMMEpPYECKyl0 TaiHy, 3aKio9aeT B cebe OmacHOCTh PacCKPBITHS
KOH(QUICHIUATFHOH HH(POPMALUH, MPaBOOOIATATENIO0 CIEAYeT HPUHATH COOTBETCTBYIOIIME MEPHI UIS
NpenoTBpalieHuss NogoOHbIX mocieacTBuil. CoxpaHeHHe KOH(MACHIMAIBHOCTH B OTOM  IUIaHE
obecrieunBaeTcsl MPOBEICHUEM 3aKpBITOTO CyAeOHOro pasbupaTenncTBa. K cokaleHHIo, JIMIIB OIWH U3
IEHWCTBYIOIINX B HacTosmmIiee BpeMs B Poccum mporeccyaiabHBIX 3aKOHOB IIPEIOCTABISIET BO3MOXKHOCTD
3aKpBITOTO pa3dMpaTenscTBa A€ B CBS3HM C HEOOXOMMMOCTBIO COXPAaHEHHS KOMMEpUYECKOH TaiHBI.
CornacHo cT. 9 ApOUTpa)XHOTO TPOIIeCCyaTbHOTro Kojaekca PD cym MOXKeT 1o XoJaTaliCTBY y4acTBYIOIIETO
B JIeNIe JIUIIA, CCHUIAIONIEToCcsl Ha HEOOXOANMOCTh COXPAHEHUST KOMMEPUECKON I WHOHM TaifHbI, IPUHATH
OlpesieNieHre 0 pa3dMpaTensCTBe Jiela B 3aKPBITOM 3acefaHWd. B CBSA3M ¢ TeM, YTO CIOpHI O TpaBe Ha
KOMMEpUYECKYyI0 TallHy B OCHOBHOM BO3HHKAIOT MEXAY NPEIIPHHUMATEISIMH U, CIIel0BaTENbHO,
pasperaoTcst apOUTpa)kHBIMHU CyaMH, Ul OOJBIIMHCTBA CIOPOB ATOT BOIPOC 3aKOHOAATEIHHO pEIIeH.
Ecnu ke cOOTBETCTBYIOLIMI crop (YronoBHOE [e70) paccMaTPHBACTCA CYAOM OOIIeH FOpUCAUKINIH,
npobneMa COXpaHEHHs KOH(QHUACHIMANBHOCTH CYLIECTBYeT. ['pakmaHCKMH TIpolieccyalbHBIM KOIEKC
PCOCP (ct. 9) u VYronosHo-tpoueccyanshbiii kogeke PCOCP (ct. 18) comepkar HCUEpPIBIBAOIINI
IepevYeHb OCHOBAHUH, IT0 KOTOPHIM BO3MOXKHO pa30MpaTeIbCTBO JIeia B 3aKPHITOM 3acenaHud. [10CKoIbKy
B YHCJIO TAKMX OCHOBAHUH HEOOXOAMMOCTh COXPaHEHUS] KOMMEPUYECKOH TaifHbl HE BXOJIMT, CyJl HE BIIpaBe
3aKpBITh Pa30MPATENBbCTBO OT IIOCTOPOHHUX JIHI. HeT cOMHEHMIA B TOM, YTO POCCHHCKOE MPOIIECCyaTbHOE
3aKOHOAATENECTBO HY)KIAETCSA B 3TOW YaCTH B COBEPIIICHCTBOBAHUH.

Yo ke KacaeTcst BOIPOca 0 BO3MEIEHUH PACXO0/I0B Ha IOPUANYECKYIO TIOMOIIb, TO MPUMEHHTEIBHO
K TaHHOHM KaTErOpHH Jell OH pa3penraeTcsi B POCCUHCKOM 3aKOHOJATEIbCTBE TOYHO TAK K€, KaK U B MHBIX
TpakJaHCKUX M YTOJOBHBIX JleJIaX. YKa3aHHBIC PACXObl BO3JIAraloTCsl Ha MIPOUTPABIIYIO CTOPOHY, OITHAKO
BO3MEIICHUIO TIOJIEXKAT HE JIFOOBIE PACXO/IbI, & JIHIIb T€, KOTOPhIE Pa3yMHBI U I0Ka3aHbl (CM., HAIIPHMED,
ct. 91 TTIK PC®DCP).

O. JIuuenzupoBanue

Verynka mpaB Ha KOMMEpPUYECKylo TaiHy (paBHO Kak ¥ YCTyINKa MAaTEHTHBIX MpaB) MyTeM
3aKJTIOYEHHS JIUIIEH3UOHHBIX JOTOBOPOB OCIOXKHSETCS TEM, YTO B MX TEKCTE MOTYT HCIIOJIB30BaThCS
TEPMHUHBI, IPOTHBOPEYAIME aHTHMOHOIIOIEHOMY 3aKOHOIATEIBCTBY. THITHUHBIM MPUMEPOM MOXKET OBITH
HCTIONB30BAaHHE B OTHOMIEHHAX JIOTOBAPUBAIOIINXCS CTOPOH TEPMHUHOB B CHTYallWsAX, BHECEHHBIX
Komuccueit EC B ocobbiii «uepnbiit crimcok» (black list). B uacTHOoCTH, MMEIOTCSI B BHIY CIEAYIOLIHE
CHUTYAIIHH:

1) xorma ofHA W3 CTOPOH OTPAHMYMBAETCS B CBOMX BO3MOMKHOCTSX IO OIPEICICHUIO IEHBI, e¢
COCTABJISIOIIUX HIIA CKUIOK HA JTUICH3UOHHBIE TIPOIYKTHI;

2) KOrja OJHa U3 CTOPOH OTPAHMYMBACTCS B BO3MOKHOCTH KOHKYPHUPOBATh C JAPYTrOd CTOPOHOM B
UMEIONMNX K Hell OTHOIICHWE JIeNaX WM B WHBIX JIENax, CBS3aHHBIX C HCCICIOBAHHEM, pPa3BHTHEM,
TIPOW3BOJICTBOM, HCITONB30BAHHEM WJIM PACIPOCTPaHEHHEM KOHKYPEHTHOHW MPOAYKIHH (C HEKOTOPBIMU
UCKITFOUCHUSIMU);



3) Korya OT OHON MIH OT 00EMX CTOPOH TPeOyeTC s, YTOOBI OHM 0€3 00BEKTUBHBIX IPUYUNH:

a) OTKasbIBAIMChL OBl Ha CBOEH TEPPUTOPUHM MNPUHUMATH 3aKa3bl OT MOJB30BATENCH HIIH
[IEPENPOJABIIOB, OTOBBIX MPOABUIaTh UX IMPOAYKIHIO Ha CBOMX TEPPUTOPHAX B IIPEAENaX MPOCTPAHCTBA
OO011ero pelHKa;

0) 3aTpyAHsIH ObI MOJL30BATENSAM WM MEPENPOIABIIAM MPUOOPETECHHE MPOAYKIMH Y JAPYTHX
MpoJaBIoB B mpenenmax OOmero pelHKa, JHOO HWCIIONB3yS [UI JTOTO, B YAaCTHOCTH, IIPaBO
HUHTEJUICKTYaIbHOM COOCTBEHHOCTH HJIM MPEIIPUHAMAS MEPbI, MPEMATCTBYIOIINE KaK MPHOOPETCHHIO
MOJTF30BATEISIMHU U TIEpENPOAaBIiaMy MTPOAYKIIMA HA CTOPOHE, TaK U TOMY, YTOOBI OHH TPOJIBUTAIIN Ha
PBIHKH JIMIIEH3UOHHOW TEPPHUTOPUHN MPOIAYKIHMIO, TPHOOPETEeHHYI0 WMH Ha 3aKOHHBIX OCHOBAHUSX Y
JIMIICH3HMATA, TUOO ASHCTBYS JUIA JOCTHXKECHUS 3TUX LIEJICH 10 CTOBOPY MEXKIY COOOM;

4) Korjga CTOPOHBI yXe ObIIM KOHKYPEHTaMH B MPOUM3BOACTBEHHOW 00JACTH eIlie J0 YCTYIKU
MpaBa Ha KOMMEPUYECKYIO0 TallHy M OJHA W3 HUX OTPaHUYMBACTCS B €€ WCIONB30BAaHUM B ITaHHOM
TEXHUYECKOU 00J1aCTH WM PHIHOYHON HMIIIE B OTHOIICHUSAX C KIUCHTAMU — €M 3alpemiarTcs JTuoo
MOCTaBKH ONPE/ICIICHHON MPOAYKIIMU OTPEACICHHBIM TOIh30BATEIISM, HCIIOJIB30BAHUE OMPEICIICHHBIX
(dopM pacnpocTpaHeHUs] MPOAYKIWH, TrO0 (B IEMSIX pas3felieHHus Kpyra KIHCHTOB) 3ampelracTcs
UCITIOJIb30BAHUE OIPEICIICHHBIX BUIOB YITAKOBKH MPOAYKIMHU (C HEKOTOPHIMU MCKITIOYCHHSIMHU);

5) Korjga MoaBEPrarOTCs OTPAHUUEHHIO MO0 O0BEM JHIEH3UPYEMOW MPOIYKIIMH, KOTOPYIO
OlHA W3 CTOPOH MOXET TMPOU3BOIUTH WM TMPOJaBaTh, JTHUOO KOJUYECTBO ONEpalUil B
TEXHOJIOTHYECKOM TIPOIIECCE, KOTOPBI OHA MOXKET OCYIIECTBIIATD (C HEKOTOPHIMH UCKITFOUCHHUSIMU);

6) xorma OT JWIleH3WaTa TpeOyeTcs TMOJHAs WM YacTHYHas Iepeaava JWIeH3uapy IpaB Ha
BHOCHMBIC B JTUIICH3MOHHYIO TEXHOJIOTHIO YIIYYIIICHHS WM HA HOBBIC (DOPMBI €€ UCTIOIh30BAHHUS;

7) xorma oT JuIeH3Wapa TpeOyeTcs He MPEeIOCTaBlATh (B TCUCHUE YPE3MEPHO JTUTEIHLHOTO
CpOKa) MpaBa Ha WHOE HCIOJb30BAHUE JIMIICH3MOHHON TEXHOJIOTMH HA TOTOBOPHOW TEPPHUTOPHUH,
HECMOTpPSI Ha TO, YTO IO OTHACIBHBIM COTJIANICHHUSM WJIH BBUAY aBTOMATHUYCCKOW MPOJIOHTAIIUH
W3HAYAJIbHOTO CpOKa WX JIEHCTBHS B TEXHOJIOTHUIO BBEACHBI HOBBIE YJIYYIIEHHUS, JIMOO KOT/a OT
CTOPOHBI TPeOyeTCsl HE HCMOJB30BaTh (B TEYCHHE YPE3MEPHO UIUTEIBHOTO CPOKA) JUIICH3HOHHYIO
TEXHOJIOTHIO HA TEPPUTOPUH JPYTON CTOPOHBI UM HA TEPPUTOPHUAX IPYTHX JIUIICH3UATOB.

N3-3a omacHOCTM HapyIICHHUS aHTUMOHOINOJBHOTO 3aKOHOJATENbCTBA TMPHU 3aKIIIOUYCHHH
JIOTOBOpa O Tiepefade MpaB Ha KOMMEPUECKYIO TaiHy BCeTJa CIeNyeT IONyYHUTh KOHCYJBTAIUI0
IOPUCTA, 3HAIOIIETO 3aKOHOIATENILCTBO JPYTHX CTPaH B 3Toi 00aacTu. [Ipu BceM 3TOM COOOpaxeHuUs 0
COOJIFOICHUY aHTHMOHOITOJILHOTO 3aKOHOAATENbCTBA HE JOJDKHBI JIOMUHHPOBATH MPH COCTABJIICHUH
MIPOEKTOB JOTOBOPOB O Tepefade KOMMEpPYEeCKOW TaWHBI. 3/1eCh OCHOBHOW 3ajadeil, cKopee BCEro
JIOJDKHO OBITh pa3BUTHE NEIOBBIX B3aMMHBIX MHTEpecoB cTopoH. Kommuccus EC BbimycTHia Taxke u
CIIUCOK YCJIOBHI, KOTOPBIC SABJSIOTCS BeChbMa IMOJIC3HBIMM C JICJIOBOM TOYKH 3PEHUS U HU B KOEH Mepe
HE IPOTHBOPEYAT AaHTHMOHOIIOIBHOMY 3aKOHOIATENBCTBY EBPONEHCKOro cor3a.

PacriopsbkeHue CBeIeHUsIMH, COCTABIISIFOLIMME KOMMEPUYECKYIO TailHy, B YaCTHOCTH Hepeada ux Ha
JIOTOBOPHO#M OCHOBE APYTHM JIMIIaM, BXOJHMT B COCTaB IMPAaBOBBIX BO3MOKHOCTEH MPaBoOOIagaTers.
Ipesxie BCEro OH MOXKET B JIFOOOH MOMEHT PACKPBITH Mepel IyOIUKOM Te CBEACHHS, KOTOPhIE COCTABIISIFOT
KOMMEpUECKYIO TaliHy, €CII 3TO He HapyllaeT IPUHITHIX UM 00s3aTeNbCTB Nepe KoHTpareHTamu. /lanee,
obnamarens KOHQHUIACHIMAIBHOW HH(DOpPMAIMA MOXET MpPOJaTh WIA HHBIM O0Opa3oM MEepPeyCTYHHTh 3Ty
UH(DOPMAIMIO 3aHHTEPECOBAHHOMY JIHMIly. B YacTHOCTH, HPEIMETOM TAKOrO JOTOBOPa MOTYT OBITh
pe3yiibTaThl MPOBEACHHBIX MAapKETUHTOBBIX HCCHC}IOBaHHﬁ, TEXHOJIOTUA WJIN HWHOEC TCEXHHUYCCKOC
HOBILIECTBO. YCIIOBUSIMH TaKOW MepeycTynKH HWHpOpMAIlMK SBISETCS OOBIYHO OTKa3 CaMoro
mpaBooOafaTens OT ee JAlbHEHIIero MCIOb30BaHMs, 4 TAKXKe ero 00s3aTelbCTBO HEe MepeaaBaTh 3Ty
uH(pOpMaIMIo ApyruM aunaM. HakoHer, cyOBEKT mpaBa Ha KOMMEPUECKYIO0 TalHY MOXKET MPEAOCTABIATh
JPYTUM JIMIIAM pa3pelieHre Ha UCIOIb30BaHUEe KOH(DHUICHIMaIbHON HH(DOpMAaIUK B COOCTBEHHOM cdepe.
WHpIMH CIIOBaMH, IOMYCKAeTCS BbIAadya TPEThUM JIMIAM JIMIICH3HH, KOTOPbIE, B CBOIO OYepelb, MOTYT
HOCHTh MCKJTIOUYUTEIbHBIN MM HEUCKIIOUUTENBHBIN XapakTep. [IpeMeToM TakuX JIMIEH3HM Yalle BCEro
SBJISIOTCS TEXHOJIOTMYECKHE CEKPEeThl, OMBIT YIPaBICHYSCKOW, (MHAHCOBOW M MPOU3BOJCTBEHHOMN
JeSTeTBHOCTH U T.II., KOTOPbIE HE UMEIOT ATCHTHOM OXPaHbl, HO MPEACTABISIOT OOJBIIYI0 KOMMEPYECKYIO
IICHHOCTb.

I1. Posib 1opuCTa B OXpaHe KOMMeEPYECKO# TailHbI
1. Korza ciegyer UCrojib30BaTh HHCTUTYT OXpaHbl KOMMEPYECKOH TallHBI

HCpBafI 3aga4a OpUCTa, HMCHOIICTO JOCJI0 C YXKC HeﬁCTBYIOMHMH WKW TUIaHUPYEMbIMU
HOBOBBECACHUSAMH, COCTOUT B OIPCIACICHHUU TOTO, ABIACTCA JIA B JaHHOM CJlIyda€ KOMMEpUYECKasA TaitHa



camoil mogxomsmeii gopmoii oxpansl. Ecny pedb MmeT o CO3MaHWH HOBOTO MPOAYKTA, KOTOPHIH Oyner
MIPOAABATHCA HA PBIHKE, TO BBEACHUE KOMMEPUYECKON TalfHBI MOXET, 110 Bcel BUIUMOCTH, OBbITH MOJIE3HBIM
JMIIG HA HAYaJbHON CTauu mpoliecca ero pazpadotku. Kak TonpKo MpoayKT OyIeT BBHIMYIIEH B MPOAAXKY,
OH JIETKO MOXET OBITh CKOITMPOBAH, €CIIM He OYyAeT 3alIHIICH MATeHTOM WA aBTOPCKUM IpaBoM. OqHAKO
€ClIi peyb HJET O BHYTPEHHEM HCIIOJIb30BaHUU TAaKOTO CEKpeTa, KaK MPOMU3BOJACTBEHHBIM MPOLECC WU
CIUCOK KIIMEHTOB, TO €CTh CMBICT OXPaHATh 3TO UIMEHHO KaKk KOMMEPUECKYI0 TaliHy. HekoTopble GakTopsl,
BIIMSIIONINE HA MPUHITHE PEIICHHS, OTHOCITCS K 00JIaCTH EHCTBUS MaTCeHTHOTO npaBa. Eciu coznaBaeMslit
MPOAYKT MaTEHTOCMOCOOEH, (pUpMa MOXKET 3aXOTeTh MMOJaTh MATEHTHYIO 3asBKY J0 TOTO, KaK O HEM 4YTO-
mu00 y3HAaeT KOHKYypeHT. Bo MHOrmx cTpaHax, eciM Kakas Ju00 (upMa B TPOU3BOJACTBE MPOAYKTA
HCIOJb3YET HEKYIO0 TEXHOJIOIHIO, OXpaHssd €€ Kak KOMMEpPUYECKYIO TailHy, OHa MOXET IPOAOJIKATh AeIaTh
9TO JaKe IMOCJe TOTO, KaK MPOAYKT OyIeT 3alaTeHTOBaH Apyroi ¢pupmoi. OmHaKo B HEKOTOPHIX CTpaHaX
WCTIOJIH30BaHKE MTPOU3BOJACTBEHHBIX CEKPETOB HE MOXKET MPOJI0IDKATHCS B ClTydae MMaTeHTOBaHUS MPOAYKTa
npyroit pupmoit. [Ipomomxkath 0OXpaHATh MOAOOHBIN MPOU3BOJICTBEHHBIH CEKPET KaK KOMMEPUYECKYIO TaltHy
B TaKUX CTpaHaxX MOXET OBITh NIEJIOM BeChbMa PUCKOBAHHBIM. XOTS MpPU HCIIOJF30BAHUU HHCTHTYTA
KoMMep4ecKoi TailHbI Kak (pOopMbI OXpaHbl U BOZHUKAET CEPhe3HOE MPEUMYIIECTBO B HaCTH 3aTpaT Ha Hee.
ITonyyenune moaHOW MHUPOBOW MAaTEHTHOM OXpaHbI JJIsl KAKOT'0O-TO OJHOI'O HOBIIECTBA CTOMT COTHHU ThICSY
nomapo. [lpm »ToM nmoOpoTHass mporpamMma OXpaHBl KOMMEPUECKOW TaWHBI MOMKET OXBaTHIBATh
HEOTPaHWYEHHOE YMCIIO HOBOBBEJECHUM MPU OUYE€Hb HU3KOM YpOBHE 3aTpar. OXpaHa KOMMEPUECKOil TaiHbI
HE UMEET CpoKa JICUCTBUS, XOTS IIPU 3TOM CYIIECTBYET PUCK, YTO B JIFO0OE BpEMs OXpaHSAEMBIN €10 CEKpET
OyZAeT pacKpBIT IPYTUM JIHIIOM.

2. IInan no oxpaHe KOMMep4eCKOH TAHBI

OxpaHa KOMMeEpYeCKOH TalHBbI MO/KHA OBITH JUIS IOpUCTA 3ajadeilf ropasno Oonee BaxKHOH, deM
cyaeOHOe IpeciiefioBaHHE JIUI, €€ YKpaBIIMX. IOpHCKOHCYNBT m1000# opraHmsaluy, HUMEIOIIEH CBOH
KOMMepUeCKHe TaliHbl, TO0JDKEH UMETh CIHCOK BCEX CEKPETOB M JOJDKEH CO3JaTh IJIaH UX oXpaHsbl. [loutn
BO BCEX CTpaHax 3aKOHOJATENbHO clado pa3paboTaHbl BOIPOCH 00 OOSI3aHHOCTH PAaOOTHUKA COXPAaHSATh
KOMMEpUECKyI0 TaiiHy CBOEro paboTojarens, B CBA3M C YE€M €Tr0 MHTEPECHl B ATOM YacTH 3aIIUIIEHBI
HEaJeKBaTHO ¥ IU0XO. VIMEHHO TMO3TOMYy Tak Ba)kKHO Ul pabOTOAATeNs MMETh NMUCBMEHHBIN TPYyIOBOM
KOHTPAKT C KaXIbIM PaOOTHUKOM, KOTOPBII MOKET CO3JaTh CaM MM MOKET UMETh JOCTYH K HH(OPMAIHH,
UMEIOIIEeH PEeKUM OrPaHUYCHHOTO IMOJB30BAaHMs, PABHO KaK M K KOMMepUecKod TaifHe paboromarens. B
ujeane TAaKOW KOHTPAKT MOJDKEH IIPeayCMaTpHBaTh, YTO IIPaBooOIamaTeIeM KOMMEPYECKOH TaiHBI,
CO3ZIaHHOH pabOTHUKOM B pabodee BpeMs, ABIAETCS paboToAaTeNb, 9TO PAOOTHHK OYAET XpaHWUTh B TaiHe
CTaBIINE €My M3BECTHBIMHU IO PabOTe CEKPETHl HE TOIBKO B MEPUOJ ACHCTBUS TPYJOBOTO KOHTPAKTa, HO U
OIIPE/IeIEHHOE BPeMsI MOCTE MPEKPALICHNUs TPYJIOBBIX OTHOIICHUH, a Takke TO, YTO PaOOTHHK HE MOXKET
HaHUMAaThbCs Ha paboTy K KOHKYPEHTY B TEUCHHE ONMpPENCICHHOro (HampuMmep, B TeYEHHE 5 JIeT) meproa
BpeMeHH. FOpUCT JOMXKEH OYeHb TIATENbHO MOATOTOBUTh TAKOW KOHTPAKT, MOTOMY YTO BO MHOTHX
CTpaHax JICHCTBYIOT OIpaHUYECHHUS 0 YaCTH [IPABOMEPHOCTHU JIUMHUTHUPOBAHNUS IpaB paOOTHUKA U B CBSA3U C
9THM Ha MPaKTHKE TI0XO0 c(hOPMYITHPOBAHHBIE YCIOBHUS KOHTPAKTa TEPSIOT CBOIO 3 dekTHuBHOCTE. B psime
CTpaH cyAeOHasl BIACThb HE MOXKET NPUHYAUTh K UCIOIHEHUIO YCIOBUI KOHTPAKTa, IO3TOMY JaXKe CaMble
Jy4lllie KOHTPAKThl HE UMEIOT IIMPOKOI0 UCII0JIb30BaHus. B okcTpeMasbHbIX Cilydasx, KOrza HEBO3MOXKHO
obecneynTh HEOOXOANMYIO OXpaHy KOMMEpUYECKOHW TalHBI Yepe3 MCIOJIb30BaHHE TPYAOBBIX KOHTPAKTOB,
CEKPETHYI0 4YaCTh HUCCIEJOBAaHUM U pa3pabOTOK CleAyeT MepeBeCTH B Ty CTpaHy, IZ€ CYLIECTBYIOT
COOTBETCTBYIOIME 3aKOHOJATEIbHBIE BO3MOXKHOCTH. Heo0xomumo, 4ToOB KOMIAHUHU JOBOIMIN 1O
NOHMMAaHUS CBOMX pPAOOTHMKOB KaK BaXHOCTh IIOJHTHKH OXpPaHbl KOMMEpPYECKOH TailHBl, Tak H
CEphE3HOCTh HAMEPEHUI KOMMAHUM B MOJHOM Mepe N0OMBATHCS NMPHUHYIUTENBHOTO UCIOIHEHUS CBOMX
TpeOOBaHUI B OTHOIIEHHHM TeX PAOOTHUKOB, KOTOPHIE HE COOMIONAIOT PEXHMa OXpaHbl KOMMEpPYECKOH
taiiHpl. Korga paGoOTHHMK yBONBHAETCA W3 KOMIAHHM, C HHM JODKHa OBITH TIpoBedeHa ocobas
3aKTIOYNTENbHAs Oecena, B KOTOPOil pabOTHHKY YETKO HAIIOMHHAIOT O €ro O0S3aHHOCTH IPOAOJIKAaTh
COOJIIOATh PEKUM OXPAaHbl KOMMEPUYECKOH TalfHBL

3agacTyio ObIBaeT HEOOXOAMMO IOMAENUTHCS ONPEACTICHHBIMH CEKpETaMH C KOHTPAareHTaMU WM
MOCTaBIUKaMH. B 3TOM cilyuae Takke O4eHb Ba)KHO MMETh COOTBETCTBYIOLIME JOTOBOPHBIE OTHOIIEHHS C
BHEIIHUMU NMapTHepamu. Cka3aHHOE OTHOCUTCA U K CUTyalusiM, KOT/1a KOMMEpPYECKOH TalHOH MpuxoauTces
JETTUTHCS C MOTEHIIMANBHBIMHU WM PeabHBIMU KIMEHTAMU B XOJ/I¢ OTHOLICHUH ¢ HUMH B chepe TOProBIH
WM cepBHca Bo Bcex Takmx ciydasx BaXHO, YTOOBI PaOOTHHKM BHEIIHHX IapTHEPOB OOS3BIBAIHCH
COOJIIOAATh MOJIOXKEHUS O KOH(PUACHIUATBLHOCTH HH(OpMALUU, KOTOpas CTAHOBUTCS UM M3BECTHA IO
ciyx0e M KOTOpas SBISIETCS COOCTBEHHOCTBIO TPEThEro Ul HMX JMIA MO TakoMy JIOroBoOpy, Ju00
HaIpAMYIO Yepe3 JOTOBOPHI O HEpasrialleHHH ¢ oOnamaTeIeM KOMMEpYEeCKOH TaiHbI, MO0 KOCBEHHO
yepe3 TakWe JOTOBOPHI CO CBOMMH paboTomaTelssMd. Tak >ke BaKHO, YTOOBI 3TH PAOOTHHKH YETKO
IpeACTaBIUIN ce0e U MOCIeICTBUSA pasrilaleHus Iogo0HoH nHdopmanuu.



P. PoJib 3aK0HOATEILCTBA 0 KOMMEpP4YeCKO# TaiiHe

3aKOHOI[aTCJ'IBCTBO (6] KOMMCp'—IeCKOﬁ TalHe SABJIACTCA CyIIIeCTBeHHOﬁ HacCTbIO mpaBa
WHTEIUICKTYallbHO COOCTBEHHOCTH. B CBSI3M € TeMm, 4YTO 10 TIOCIETHEr0 BPEMEHH JTa OTpacib
NPAKTUYECKHU MOJHOCTBI0 UTHOPHUPOBAIACH B MEXIYHAPOIHOM JOTOBOPHOM IIpaBe, BO MHOIMX CTpaHax
IIOHATHC KOMMep‘ICCKOﬁ TalHEI ¢j1a00 OIMPEACIICHO 3aKOHOOATCIIbHO M IIOXO pa3pa60TaH0. HOCKOJ’IBKY
OXpaHa KOMMCp‘IeCKOfI TaHBI IpsAMO  3aBUCUT OT HAACKHOCTHU CHUCTCMbBI MCpP 60pL6LI C
HEZ00POCOBECTHOW KOHKYPEHIIMEH U OT 3P (HEeKTHBHOCTH Mep OOPHOBI ¢ HECOOTIOACHIEM JOTOBOPHBIX
OTHOIICHUH, OYEBUIHO, YTO COBEPIICHHO HEBO3MOXKHO CO37aTh HANCKHYIO OXpaHy KOMMEpPUYECKOM
TaliHBl B TMPABOBBIX CHUCTEMax, c1ab0 OXpaHSIONIMX IMpaBa YaCTHBIX JHI. MccraemoBaHus MOKa3aH,
YTO HEIOCTATKH B OXpaHE KOMMEPYECKON TaliHBI, B OOJBIIECH CTENeHH, YeM HeIOCTaTKh B OXpaHe
IPYTHX BUIOB WHTEIJIEKTYaJbHOH COOCTBEHHOCTH, CIEPKHUBAIOT HWHOCTPAHHBIE WHBECTHUIIHH.
HNHocTpaHHBI HMHBECTOP MOXKET BKIAJbIBATh CPEICTBA B CO3JaHUE MCCICAOBATECIBCKUX U
MIPOU3BOJICTBEHHBIX MOIIHOCTEH B CTpaHe CO CIa0OW MAaTEHTHOW OXpaHOW IOTOMY, YTO OH CMOXKET
3aIIUTATH CBOM MHTEPECHI, 3alIaTeHTOBAB pe3yiabTaThl 3Toi paboTel B EC, Smonun, CIIIA u B nqpyrux
BeJylIMX cTpaHax. Ho oH moOOMTCS CO3/1aBaTh MM MCIIOJIb30BaTh KOMMEPYECKYIO TaliHy B CTpaHe,
IJIe HE CYIIECTBYET €€ OXpaHbl, U3-3a PUCKA YTCUKHU 3aKpbIToi mHpopMmarmu. [To MHOrUM mo3unusam
ke camMas XOopolmas OXpaHa KOMMEPUYECKOW TaiHBI cilabee MaTeHTHOW oxpanbel. Ho »Ta Tema
paccMaTpHuBaeTcs B CIEAYIONIEM pasfelie.



V. IlaTeHThI
A. TeopeTnuyeckue OCHOBbI NIATEHTHOI 0XPaHbI

[NaTenToBaHme — 3TO croco® obecrneuuTh cebe MpaBoO Ha CAEIAHHOE M300pETeHHE, C TIOMOIIBI0
KOTOPOT'O MCKITFOYAETCS BO3MOXKHOCTh €0 UCIIOJIB30BaHUS JPYyTUMU JIMlaMu. [laTeHTHAs oXpaHa sIBIIIETCS
CEPbE3HBIM CTHUMYJIOM K W300peTaTeNIbcTBY M MPOTrPeccy MMEHHO B TEX CIydasX, KOIJIa MCIOJIb30BaHHUE
WHCTUTYTa KOMMEPYECKOH TallHBI HE JAaeT aJIieKBATHOW OXpaHbl. ECIIM TOBap MM METOJ €r0 U3rOTOBICHHS
JETKO MOTYT OBITh PAcKpBITHI METOJIOM «OOpPAaTHOW WHXKEHEPUU», TO TOHATHO, YTO WX OXpaHa C
HCTIOJIb30BaHUEM KOMMEPUYECKON TaAHBI HE CMOXET MOCTYKHUTh JOCTATOYHBIM CTUMYJIOM JJIs TaTbHEHUIITHX
TEXHUYECKUX pa3paboTok. [Ipu mosBIEHUM HOBOTO MPOJYKTa HAa PHIHKE CPa3y ke BOZHUKAET MHOXKECTBO
€ro HpOI/I3BOI[I/ITCJ'IGI7[, U OHHU CBOIAT €ro ueHy o HpOI/I3BOI[CTBeHHLIX 3anaT, HEC OCTaBJIsAsA MECTa OJIsd
MPUOBLTH, KOTOPOH MOKHO OBLTO ObI KOMITIEHCHPOBATH PAcX0JIbl, CBA3aHHBIC C UCCIICAOBAHUSIMY H HOBBIMHU
paspabotkamu. [loCKOIBKY Jgalieko HE BCE WCCICNIOBATENbCKUE TMPOCKTHl TMPHUBOMAT K  YCIEXY,
MaTCeHTOBaHHUE YCIEUIHBIX Pa3padOTOK JOJDKHO OBITh MOTCHIMAIBHO HACTOJIBKO MPUOBUILHBIM, YTOOBI
MOKHO OBUIO KOMIICHCHPOBAThH 3aTpaThl, B TOM YHCIIC M Ha HE JaBIIME pe3ylbTaTra HCCICN0BATEIbCKHUE
ycwnus. Hampumep, korna dapMarieBTHUSCKas KOMIAHHS MPH Pa3paboTKe JEKapCTBa TECTUPYET CTO
BapI/IaHTOB, ‘ITO6I)I HaﬁTH CIUHCTBCHHO BepHI:Iﬁ, J0X04 OT €ro nmar€HTOBAaHUS JOJIXKCH KOMHCHCI/IpOBaTL
IEJIMKOM BCIO MCCIIEIOBATEIHCKYIO YacTh PabOTHI.

[laTeHT — 3TO JOPOTOCTOSIIMN A OOIIEeCTBA HWHCTUTYT MPaBOBOW OXpaHbl. B TedyeHHWe TOrO
MeproJia BpEMEHH, KOT/Ia MMaTeHTO00IaIaTellh UMEET UCKITIOYUTEIILHOE TTPABO HA MPOU3BOJICTBO KAKOT'0-TO
MPOAYKTa, OH OyJIeT YCTaHABIMBATH HA HETO TaKyIO IIEHY, KOTOPAast PEBHIIIAST BCE €r0 MPOU3BOICTBCHHEIC
3arpatbl. O0bEM MPOU3BOJACTBA TNPU TAKOW MOHOIOJMH OYJIET MEHBINE, YeM €ClId OBl 3TOT MPOAYKT
MTPOU3BOJIUIICSI HA KOHKYPEHTHOM OCHOBE, C HEM30EXKHBIM B 3TOM CIydae CHIDKEHHEM ero 1eHbl. OOIecTBO
HECEeT ONpe/EICHHBIC TOTEPH OT MOLO00HOT0 OrpaHUYEHUs 00BeMa IMPOU3BOICTBA. DTH MOTEPH MOTYT OBITh
BeChMa CYIIEeCTBEHHBIMU. [Ipenmoniokum, HampuMep, 4TO Hekas (apMaleBTHYeCKas KOMIIAHUS CO3J1aeT
CepJICUHBI JICKapCTBEHHBIA Tpenapar, HO yCTaHABIMBAaeT Ha HEro Takywk IeHy, 4To Toibko 20%
HacelleHUs], T.e. Haubosee oOecrieueHHbIE JIIOIU, MOTYT ce0e MO3BONIUTh ero nmpuodpect. IlaTeHTOBaHUE
3TOTO JIEKAPCTBa 000paYMBaCTCs Il MIJUTHOHOB JIFOJICH TEM, YTO OHM HE MOTYT €ro KyluTh. BMecTe ¢ TeM
0e3 maTreHTOBaHUS HE OBUIO OBl MPOBEACHO TOTO UCCIENOBAHUS, KOTOPOE MPUBEIO K MOSBICHUIO HOBOTO
npemnapara. [1o ucteueHUn cpoka NEHCTBHS MaT€HTa KOHKYPEHTHOE MPOU3BOACTBO MPUBEACT K MaJCHHUIO
IIEHBl Ha ATO JICKAPCTBO JIO OYE€Hb HU3KOTO ypOBHs. I MMEHHO MOTOMY, YTO IMATEHT — 3TO MOHOIIOJHS,
JIOPOTO CTosIasi OOIIECTBY, OUYEHb BaKHO, YTOOBI OHA PACcpPOCTPAHSATIACH OIPAaHHUYECHHO W TOJBKO Ha TO,
YTO JEWCTBUTEIBHO CIYXXHT BKIAJAOM B YPOBEHb pa3BUTHS TEXHUKH. [lo 3TOH mpuUyMHE W B
MEXITyHapOJHBIX JIOTOBOPAX, ¥ B HAIMOHAJIHHOM 3aKOHOJATEIhCTBE COMEPIKUTCS MOJIOKEHHUE O TOM, YTO
MATCHTHYI0 OXpaHy MOTYT TOJYYUTh TOJBKO H300pPETCHHS, COOTBETCTBYIOIHE H300peTaTeIHLCKOMY
YPOBHIO, T.€. CBOETO POJia HOBIIIECTBA, JIO 3TOTO HE M3BECTHBIC 110 YPOBHIO TEXHUKH U TI0 CBOCH CYIIHOCTH
HE€ BBITCKAKOIIUC HpOCTO U3 HUMCBUINXCSA paHee CBeI[eHI/Iﬁ (T.e. SABIIFOIIUECA HE OYCBHAHBLIMHU, a
OpPHTHHAJIBHBIMHK). ECIHM JKe MOMy4YeHHBIH pe3yabTaT — 3TO OYEBHIHOE CICACTBHE YPOBHS Pa3BUTHS
TEXHUKH, TO OH BCE PaBHO OBl BO3HHMK U 0€3 TaKkWX MOOYIUTEIHLHBIX MOTHUBOB, KakK IaTCHTOBaHUE.
OnpeneneHye TOro, 4YTO 3asBIEHHOE K TATEHTOBAHHUIO M300peTEeHHE SBISETCS JEHCTBUTEIILHO
U300peTeHNEM, a HE OYECBHIHBIM pEIICHHEM, Mpoleaypa He mpocTas W He aemieBas. OHa TpeOyeT
MPOBEJICHUS CPAaBHHUTEIHLHOTO aHajdn3a M300pETeHHS CO BCEMU HHBIMU, Ha KOTOPBIC KOTJA-JIMOO ObUIH
BBIJJaHbI TATEHTHI, U CO BCeil CyliecTBYIONIEH TEXHUIECKOH NuTepaTypoil. Brinaya mogo6HOro 3aKmoueHus
B KaXJIOH cTpaHe BCeT/ia SIBJISIIAch JeIOM HAITMOHAIBHOM MaTEHTHOM CITyXKOBI.

[TonmydeHue e MAaTEeHTHOW OXpaHbl HA MHUPOBOM YPOBHE OBUIO JEIOM HCKIFOUHUTEIHLHO JIOPOTHM,
TPEeOYIOIUM TMPHIOKEHUS B KpaWHEH CTEMEHW HENMPOIYKTHBHBIX, MYONHUPYIOUIHX IPYT ApYyra yCUIIHH.
ABTOpBI HM300pETCHH, CTPEMHBIIHECS K IOJYYCHHIO TaKOTO POJa OXPaHbl, JOJDKHBI OBLIM IONaBaTh
JICCSITKM OTJCNIbHBIX MATCHTHBIX 3asSBOK Ha Pa3HBIX S3bIKaX W B 0c000it (hopMe. 3aTeM OHH JOJKHBI OBLTH
YIUTAYMBATh MOIUIMHY 32 pACCMOTPEHUE 3asBKH B MATEHTHOE BEJOMCTBO KaXKJ10i cTpaHbl. [TocKoIbKY mpu
MOATOTOBKE 3aKJIIOUECHHUS M0 3asiBKE OOBEM aHAIM3UPYEMOTO Marepuaia (MMEIONIMXCS MAaTeHTOB |
CIeNMaIbHON JMTepaTyphl) BCe BpeMs BO3pacTal, a HCIOIb3yeMble IPH 3TOM TEXHOJOTHH BCE
YCIIOXKHSUTHCh, TIOCTOSIHHO POCJIa U CTOUMOCTh O(OpMIICHUS. Y KOMIIAaHWH, NETaloNINX 3HAYUTEIIbHBIC
BJIO)KEHHSI B IPOBEACHHUE UCCIICIOBAHUH, BO3HUK HHTEPEC K pe(hOPMUPOBAHUIO TAaKOH CHCTEMbI TATCHTHOMN
OXpaHbl B IUIaHE TIOWCKA IyTEeW YACMICBICHUS IMPOIecca COCTABIICHUS DKCIEPTHBIX 3akiodeHud. OHU
BHJIEIM BCEMHUPHYIO CUCTEMY MAaTEHTOBAHUS TaKOH, B KOTOPOU OBl TpeOOBANIOCH MPEIOCTaBICHHUE OTHOTO
eMMHCTBEHHOTO (DOpMysipa MATEHTHO#H 3asBKH Ha OJHOM (aHTIIHMICKOM) S3BIKE, MPOBOAMIACH OJHA
AKCIIEPTU3a 3asBKA M OJMH pa3 OIIauMBaiach TNAaTeHTHas MONUIMHA. M XOTS 3Ta Ienb Moka emie He
JIOCTUTHYTA, MEIJICHHOE MPOJIBUKCHUE K HEH UMEET MEeCTO.

ITone3a, mpUHOCHMAsT CHCTEMOI AaTEeHTOBAHHUS, HEOJJUHAKOBA B pa3HbIX cTpaHaX. CTpaHbl, KOTOpbIE



SKCIIOPTUPYIOT TEXHOJIOTUH, W3BIEKAIOT MOJb3y W3 XOPOILIMX CHCTEM IaTEHTOBAaHUS 10 BCEMY MHPY,
MOCKOJIBKY JOXOAbI, MPUHOCUMBIE MM MOHOINOJBHBIM BIAJCHHMEM, a TaKKe HOXOJbl, MOIydyaeMble OT
BBIJAYH JINIICH3UI Ha NMPaBO MOJIb30BAHMA UX 3alIaTCHTOBAHHOIN COOCTBEHHOCTHIO, IEPEKPBIBAIOT PACXOIBI
Ha mareHTroBaHue. C Opyrod CTOPOHEI, TEXHOJOTHIECKH OTCTANBIe CTPAHBI MIOCTOSIHHO IUIATST Bee Oolee
BBICOKYIO LIEHY 3a MAaTEHTOBAHHYIO W JIUIIEH3UOHHYIO NMPOAYKIHUIO U PEIKO, WIM HUKOTAA HE MOIYdaroT
noxona oT mareHToBaHus. IlomoOHas acHMMeETpHsl HOPOAWIA CEpbe3HbIe NPOTHBOPEUMS B PA3BUTHH
MEXIYHAPOIHOTO MATEHTHOTO MpaBa. Hike MBI X 00Cy M.

Kak yxe oTMmeuanoch, poccHiiCKas IOKTPUHA MHTEIUIEKTYaJIbHOH COOCTBEHHOCTH, OIHPAsCh,
IJIaBHBIM 00pa3oM, Ha CTPYKTYpPY POCCHHCKOIO 3aKOHOJATENbCTBA O MPOMBIIUIEHHOH COOCTBEHHOCTH, HE
OTpaHMYUBAET NMATCHTHOE MIPaBO paMKaMH MPAaBOBOI OXpaHBI H300pPETEHHI, a pacIIPOCTPAHSET €ro TaKkKe
Ha OXpaHy IPOMBIINUICHHBIX 00pa3loB M MOJE3HBIX Mojenei. B Hacrosmell kHHTE, CTPYKTypa KOTOPOWM
3aJaHa MHOCTPAaHHBIM COABTOPOM, OTPaXEH, OJHAKO, MHOW IOAXOJ, JOCTaTOYHO PACIpPOCTPAaHECHHBIN 3a
pyOeskoM, a MMEHHO aTEHTHBIM IIPABOM UMEHYIOTCS JIMIIb T€ MPAaBHIIA IEHCTBYIONIETO 3aKOHOIATEIbCTRA,
KOTOphIe KacaroTca u3o0pereHuil. IlosTomMy Bce cka3aHHOE B HACTOSALIEM paslielie O POCCHHCKOM
NMAaTEeHTHOM IIpaBe paclpoCTpaHsAeTCs IHUIb Ha OXpaHy NpaB Ha wu3oOpereHus. IlpaBoBas oxpaHa
IPOMBIIUIEHHBIX 00Pa3I0B U MOJIE3HBIX MOZEIeH OyIeT pacKphITa B CICAYIONIEM Pa3aeiic KHUTH.

b. Me:xxnyHapoaHbie 10roBOpbI 0 NIATEHTHON OXpaHe

Bcero cymecTByeT maTh HanboIee BaXKHBIX MEXKTyHApOIHBIX COTJIAIICHUH, KacalolNXCsl BOPOCOB
nateHToBaHus. [lapukckas koHBeHLUs ObLna mpuHATa B KoHIEe XIX B. B Helt ycTaHOBIEGHBI OCHOBHBIE
MPUHIUIIBI MEXIyHapogHOTO nateHTHOro npasa. Cormamenne TPUIIC TpeOyeT MOIHOTO COOJIOIECHUS
nookeHnit  [laprkckodl KOHBEHIIMM W BBOAMT HEKOTOPHIE OMOJHHUTENbHBIE MpaBuia. JloroBop o
NaTeHTHOM Koomepanuu ObUl HNpUHAT B cepefuHe XX B. ¢ ILEIbI COKPAIIEHUS PAaCXOJOB U YCHJICHHUS
3¢ (EeKTUBHOCTH MAaTEHTHOM OXpaHBI 3a CUET MCKIIOUCHMS AyONMpOBaHMS YCHIMM B 00JacTH MOJAYU M
oopMiIeHNs 3afgBOK B HAIMOHAIBHBIX BemoMcTBax. CTpacOyprckoe CorjamieHHe MO BOIpocaMm
MEXIYHAPOAHOM MNAaTeHTHOM KOOIepaldu HaIEeNCHO Ha YHU(UKAIMIO CHCTEMBbl KilaccU(UKALUU
n300peTeHnit I yIpOoIIeHus Ipoliecca MoucKa. bymanemTckuii 1oroBop 0 MEXIyHapOJHOM NPU3HAHUN
JETIOHNPOBAHNSA MUKPOOPTaHI3MOB IS LieNIe TaTeHTHOHW MpoLeyphl ObUT pa3paboTaH A yCTaHOBIECHHS
MEXIYHAPOAHBIX OPraHOB II0 MHPUHATUIO HA XpaHEHHE 00pasloB MUKPOOPTraHU3MOB, MOATEKALIUX
aTEHTOBAHHUIO.

1. Iapuxkckass KOHBEHIUS

B 1883 r. rpynmoii Beaymux WHAYCTPUATBHBIX TOCYIapcTB Oblia mpuHATa [laprkckas KOHBEHIIHS
10 OXpaHe MPOMBIIUICHHON cOOCTBeHHOCTH. JTa KOHBEHIINS MMeNa MEenblo pa3penicHue IBYX IpOoOIIeM.
IepBoii Obu1a mpoOieMa MUCKPUMUHAIMK. B HEKOTOPHIX CTpaHaX WHOCTPAHIAM OBUIO 3aTPyTHHUTEIHEHO
WIN JJa)kKe HEBO3MOXHO IMOJYYMThH MaTeHT. Bropas mpobiema kacanack BompocoB npuoputera. Ilomats
MATEHTHYIO 3asBKY OJHOBPEMEHHO BO BCEX CTpaHax OBLIO AEIOM TPYIHBIM W goporoctosmuM. OIaHako,
u300peTarelb, KOTOPBII MEUINII ¢ Iojjadeli 3asiBKH, PHCKOBAI OOHAPY>KUTh, YTO APYTOW YeJIOBEK B IPYToi
CTpaHe OIEpeIul ero, OOpaTUBIINCE CO CBOEH 3asBKOM WM NpeIBapUTEIbHO OITyOINKOBAB PE3yJIbTATHI
cBoeii pabotel. (Bo MHOrMX cTpaHax TakKe MPAaKTUKOBAIOCH OMyOJIMKOBaHHWE MATCHTHOH 3asBKH Cpasy
nocJje ee moaayd, 10 ohOpMICHHS 3aKII0UYCHHS o Hell). B cBsi3u ¢ TeM, uTo paszpabotunkamu KoHBeHIHH
OBLIH DKOHOMUYECKH Ppa3BUTLIC CTPAHbI, OHU HE BBICTYIINJIN ITPOTUB MAaTCHTOBAaHUA KaK TAKOBOT'O, HO CTaJIU
HCKaTh BO3MOKHOCTH MOJHATH YPOBCHB IIATEHTHON OXPAHbI 33 CUET YCTPAHCHHUS YKa3aHHBIX HEJTOCTATKOB B
CHCTEME MaTEHTOBAHMUSI.

IlepBoe, uTO OBLIO MPEIVIOKEHO, — 3TO BBEICHUEC TPeOOBaHMS HAIMOHAIBHOTO DPEXHMMA, IO
KOTOPOMY BO BCEX CTpaHax — ydJacTHHIAX KOHBEHINH yCTaHABIMBAJICS €IUHBIA PEKIM OXPAHBI IIPaB IS
3asBUTENCH 0e3 BBHICTABJICHHUS YCIOBUH O MECTE YXKUTENHCTBA WU HATUYWH HPEANIPHUATHS B CTpaHe, THe
UCTIpAIINBaeTCsI OXpaHa. Bropoit MOMEHT, BKIFOUCHHBIH B KOHBEHIIHIO, — CPOK MPHOPUTETA B OJWH TOJI.
OTO 03HAUaeT, YTO KOTJa MAaTCHTHAs 3asBKa MOJ[aHa aBTOPOM B OJHOM U3 CTPaH C YCTAaHOBJIECHUEM JaThl €€
IOJJa4, CPOKH 3asBOK 3TOTO aBTOpa, IOAAaHHBIX B APYIHX CTpaHax—ydacTHUIAX KoHBeHImH, Oyayt
UCUYUCIATBECSA C MOMEHTa IepBOi mojadu. [1oaToMy BceM STHM NHAaTEHTHBIM 3asBKaM YK€ HE CTpAIlHBI
MIOJJaHHBIE TI03XKE 3as8BKU Ha TaKOE XK€ N300peTeHre APYTUMH aBTOPaMH, OITyOJIHMKOBAaHIE UMH MaTEpPHaIoB
WUTH BBIIIYCK OITBITHBIX 00pasnoB. boinee Toro, ycTaHOBICHNE CPOKa IPHOPHUTETA OTKPBUIO IIEPE aBTOPAMHU
u300peTeHuil BO3MOXHOCTb OLCHUTh UX 3KOHOMHUYECKHH MOTEHLUAl 10 MPOBEACHUS JOPOrOCTOSIIUX
nmpoueayp NaTeHTOBAHUA B PA3JIMIHBIX CTpaHaAX

B Tlapmxckylo KOHBEHLMIO BOIIEN TakKKe€ K psI MEHee CYIIEeCTBEHHBIX IOJO0XKeHui. B
cooTBeTCTBUU ¢ KOHBEHIMEH MaTeHTHI MONydJald TaK HAa3hHIBAEMYIO HAIIMOHAIBHYIO HE3aBHCHMOCTB, 9TO
O3Ha4acT, 4TO IIaTCHT, HOHy‘leHHLIﬁ B OHHOﬁ CTpaH€, HE3aBUCHUM OT CyI[I)6I>I MAaTCHTOB, NOJY4YCHHBIX Ha 3TO



JKe M300peTeHHe B NPYTUX CTpaHaX. ABTOP M300pETEHUsS MONYYWI MPaBO OBITh Ha3BAHHBIM B KaueCTBE
TakoBoro B nareHte. Kpome toro, KonBenuueil npeaycmMaTpuBaioch, YTO «B Bblaue MaTeHTa HE MOXKET
OBITh OTKAa3aHO M MATEHT HE MOXKET OBITh MPU3HAH HEJACHCTBUTENHFHBIM Ha OCHOBAHUHU TOTO, YTO MPOaaxa
MPOJYKTa, 3alaTEeHTOBAHHOTO MJM M3TOTOBJIEHHOIO 3alaTeHTOBAHHBIM CIIOCOOOM, IOABEpPHYTa
OTrpaHUYECHUAM WM COKPAIICHUSM Ha OCHOBAaHUHM HALIMOHAJIBHOTO 3aKOHOJATEIHCTBAY.

[Mocnennue w3MeHeHUs, BHECeHHbIe B [lapiKCKyl0 KOHBEHIIMIO, UMENN Iebi0 cOalaHCHPOBATh
UHTEPECHI CTPaH, SKCIIOPTUPYIOLINX UHTEIUIEKTYaIbHYI0 COOCTBEHHOCTH (B OCHOBHOM 3TO 00Jjiee pa3BHUThIE
CTpaHbl), U CTpaH, ee wummoprupyroomux. Caenarb 3TO MNPEANONATANOCh IIYyTEM BBEICHHS MPH
OTIPE/ICTICHHBIX YCIOBUAX 00s3aTENBHOTO JIMIEH3UPOBAHUS M U3BATHS MATEHTOB, O YeM IMOAPOOHEE MBI
OyzneMm roBopuTH HIDKE. TeM HEe MeHee W IMOCIe BHECEHHUS BCEX JOMONHEeHHH B [1apirkcKyro KOHBEHIUIO
OCTalOCh MHOTO HEpEIICHHBIX MIpobieM. B wacTHOCTH, 3asBHTENh MO-TPEKHEMY MOIDKCH 3aIllOJHATH
MHOKECTBO OyMar Ha pa3HbIX S3bIKaX U MJIATUTH MHOTO Pa3HBIX MOILIHH. KpoMe TOro, HEKOTOphIe CTPaHBI
MIPOJOJDKAIOT HEe cOOI0AaTh ycTaHOBICHHBIH KOHBEHIIMEH HAIIMOHANBHBIA PEKUM, B HUX HCIOJIB3YIOTCS
CTaHJIapThl, YCIOBHO Ha3BaHHbIE HAI[MOHAIBHBIM PEXUMOM, HO Ha Jejie O3Hayarolue TUCKPUMMHALUIO.
ABtopam [lapmKCKoil KOHBEHLIMH HE yAalIoch CHOpMYyIUpOBaTh MUHHMMAJbHBIE CTaHAAPTHI MaTEHTHON
oxpaHbl. Bo MHOTHX MeHee pa3BUTHIX CTpaHax JEHCTBYIOT BecbMa Clla0ble MPaBOOXPAHUTEIHHBIE CHCTEMBI.
Jaxxe B Te€X U3 HUX, /1€ MONBITAIUCH BBECTHU CEPHbE3HBIE CUCTEMBI IATEHTOBaHMS, BO3ZHUKIM 3HAYUTEIbHbIE
TPYAHOCTH C PELIEHHEM BONpOca O KBaJHU(PHUIUPOBAHHOM SKCIEPTHOM IEpPCOHANe, KOTOPBIM MOT Obl
paboTaTh MO pa3HBIM OTPACIsIM TEXHHKH. B CBSI3M CO BceM OTHM Y BEAYIIMX MHOTOHAIIMOHAIBHBIX
Kopropanuii, pUHAHCHPYIOIINX 3HAYUTEIBHYIO YaCTh MCCIECIOBAaHUN W pa3paboToK, a TakKe B CTpPaHAaX,
r7ie ’KUBYT MX OCHOBHBIE aKIIMOHEPHI, BO3SHHMKIIA HEYAOBJICTBOPEHHOCTh YPOBHEM MAaTEHTHOW OXpaHHI,
npenoctanisiemoit [Tapuxckoil KOHBEHIUEH.

2. CoraiieHue 1o TOProBBIM aclieKTaM IIpaB HHTeUeKTyansHoi cooctBennoctr (TPUIIC)

Cornamrenne TPUIIC tpebyet 6e3ycIOBHOTO BHITIOHEHHUS MOJ0KEHHH [Taprkckoil KOHBEHIIMU, HO
€ro coliep)kaHhe 3TUM HE OTPAHUYHMBACTCA W WJET Jajlblle MO MYyTH MPEOJOJCHHUS €€ HEJOCTaTKOB, K
KOTOPBIM OTHOCATCS: 1) He BIIOJIHE aJeKBATHbBIC MOJIOKEHHS O HAIMOHAIBHOM PEeXHME, 2) crnabocTh
TpeOOBaHMs MMATEHTHOW 3alUThl Ui BCEX THIOB H300peTeHuit, u 3) OTCYTCTBHE MEXaHH3MOB
MPUHYKJIEHHUS K UCTIOMHEHUIO noyioskeHuil Koneenuuu. /g ycrpaneHus 3Tux HeAocTaTkoB CornaieHueM
TPUIIC npexycMaTpuBaeTCsi, YTO «IIOJTyYEHHE MaTEHTa JOCTYITHO, a MAaTEHTHBIE MpaBa MPeJOCTaBISIOTCS
0e3 Kakoit Okl TO HU OBUIO TUCKPUMHUHAIIIH B TOM, YTO KacaeTcs MecTa H300peTeHu ... 0E30THOCUTEIBHO K
TOMY, TpPOM3BEIEH JM pe3yJbTaT H300peTeHuss Ha Mecte uiau BBeseH». Jlanmee, B CornamieHuu
MpeyCMaTpUBaETCs OXpaHa «IT00bIX N300peTeHui, Oyb TO MPOAYKT WU MPOLECC €ro U3TOTOBICHHS BO
BCEX O0JIACTAX TEXHUKU U TeXHONornm». B CormameHnu TakKe OIpeleNnsioTCsl CPOK JCHCTBHS MaTeHTa —
muaAMyM 20 JIeT, mpaBa, KOTOPBIE MOMyYaeT Kbl MaTeHTO00IaaTeNlb U PEACTbl OTPAHMYSHHS TUX
npaB. Kpome storo, B CornaimeHnu conep>KuTCst psij MyHKTOB, OMPENENIONUX MEXaHU3M MTPHHYKISHHS K
ucrionHeHnto nonokeHnidt Cornmamenus. Hrke MBI BepHEMCS K JETaTBHOMY OOCYXICHHIO BCEX 3THX
acrniektoB Cornamenust TPUTIC.

3. Jorosop o natentHoi koonepauuu (PCT)

Horosop o matentHo#i koomnepanuu (PCT) Obur paspaboTan ¢ IeNbl0 YHHMUKAIMHA W YIIPOIIECHHS
(hopMasbHOCTEH, CBSI3aHHBIX C TMOJa4Yell MATEHTHOW 3asBKU . JOrOBOp MOMOTaeT 4acTHYHO MPEOJIONETh
npobiieMy MHOKECTBEHHOCTH I0/IaBa€MBIX 3asBOK, YeTro Ja)Ke He MBITAJNCh CelaTh aBTopbl [laprmkckoit
KoHBeHIIMH. Tak ke, kak u Ilapwxkckas koHBeHmus, PCT ObUT MOANKMCAaH MOYTH BCEMH CTpaHamH. B
COOTBETCTBHM C ITHM J[OrOBOpOM 3asBKM Ha OXpaHy H300pPETCHHI B JIOOOM W3 JIOTOBAaPUBAIOLIUXCS
roCyapcTB MOTYT 0(OPMIIATHCS KaK MEXIYHApOIHBIE 3asiBKH JINOO B MeXTyHapOJHOM COI03€ MTaTEHTHON
KooIlepanuy, 1100 B HAIMOHATHLHOM MMaTEHTHOM BEJIOMCTBE CTPaHBI. 3asBUTENb MOXKET YKa3aTh MEPEUCHb
CTpaH, B KOTOPBIX OH XOTeJ ObI IMETh JIJISI CBOCH MEKIYHAPOTHON 3asBKH PEXKUM OXpaHbl HAIIMOHAIEHOTO
ypoBHS. Bce cTpaHb—ydacTHHIIBI HacTosimero JloroBopa coriamaroTcsi ¢ TaKuM BHUIOM OGOpMIICHUS
3asiBKU. YHUUKAIMs (HopMyJisipa TMAaTCHTHOW 3asABKUA B 3HAYUTEIHHOW CTEMEHH COKpaIlaeT pacXoibl Ha
MEXIyHapOoIHOE MaTeHTOBaHUe. BMmecte ¢ TeM B JloroBope MpeayCMOTPEHO, YTO KaKAas CTpaHa MOXKET
TpebOBaTh IEpPeBO/ia 3asBKM HAa €€ TOCYAapCTBEHHBIM S3bIK, B CBS3M C YE€M pacXoibl Ha TEPEeBOJI
COXPAHSIOTCS.

[Tocne momaum MeXAyHapoIHas 3asBKa MPOXOAMT MPOLEAYPY MEXKIyHAPOTHOTO MOUCKA, KOTOpas
OCYIIECTBIISIETCS Yepe3 OJHY W3 BEAYyIIMX MAaTEHTHBIX CIyKO, Hampumep udepe3 ciyxk0bl B CIIA wmm
HHOHI/II/I. B pe3yanaTe IIOUCKA COCTABJIICTCA CIIMCOK CCBIJIOK HA MATCHTHI U Hy6JII/IKaHI/II/I, KOTOpI)Ie MOFyT
UMETh 3HAYCHUE MTPH PEIICHUH BOIIPOCA O TOM, SIBIIICTCS JTH H300pETECHHE HOBBIM M COOTBETCTBYIOT JIH OHO
n300perarenbCckoMy ypoBHIO. IlaTteHTHast ciy»k0a, OCYIIECTBUBINAS TMOUCK, MPEACTaBISET IO
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YCTaHOBJIEHHOH (hopMe OTUET O MEKIYHAPOJHOM IOHWCKE, KOMISI KOTOPOTO HAINPABISETCS 3asBUTEIIIO.
Ecnu  pe3ynpTaThl  MEXIYHAapOAHOTO TIOMCKAa HEONAronmpusATHBI, 3asBUTENb MOXET OTO3BaTh
MCXKAYHApPOOHYIO 3ajBKY HW COKOHOMUTHL Ha pacxogax II0 OIJIaTeé MHOIOYUCJICHHBIX 3ad4BOK B
HaIlMOHAJbHBIE MATEHTHBIE OpPTaHBl Pa3HBIX CTpaH. 3asBUTEIh MOXKET MPOJOIDKHUTH OPOPMIICHHE CBOCH
MEXIyHAPOJHON 3asBKH, U B TAKOM ciiydae MexayHapoaHoe 0opo (KOTOpoe SIBISIETCS TMOApa3ieicHHEM
BceMupHOH OpraHusaliiii MHTEIUICKTYyallbHOH COOCTBEHHOCTH) ITyOIHKYET MEXIYHAPOIHYIO 3asiBKY U
OTyer 0 MEXIYyHapOTHOM IOHCKE W MEepelacT WX B YIIOJIHOMOYCHHBIC MAaTEHTHHIE CiIy>kObl. C Haugama
npoueaypsl ohopMIIEHUST MEXIYHAPOAHOHN 3aSBKU B PACIIOPSIKEHUM 3asBUTENs OyIeT NBaAlaTh MECSIIEB
JUIS OTIJIATHI MOILJIMH B HAIIMOHAIBHBIX OIOPO U Ui MPEAOCTABICHUS UM (ecnm HOTpeﬁyeTCﬂ) IIEPEBOJOB.
OTOT ABajLATUMECAYHBIH IIEpPUOJl Ha BOCEMb MECALEB AJUTEIbHEE TOTO CPOKa, KOTOPBIM HMeeTcs y
3asBUTEN coryacHO [lapmKCKoM KOHBEHIMH sl TOTO, YTOOBI OICHHUTh PHIHOYHYIO CHTYalldI0 B
KOHKPETHBIX CTpaHax MPEKAC, UYCM OIIa4YMBaTh TaM CTOUMOCTD MaTCHTOBAHUA.

Kpome Toro, B coorBerctBun ¢ PCT 3asBuTENs MOXKET MONYYUTHh 3aKIIOUEHUE MEXKTYHAPOTHOU
MpeIBapUTEIbHON HSKCIEPTU3bl, BBIJABAEMOE KOMIIETEHTHBIM HALMOHAJIbHBIM MATEHTHBIM OPraHOM.
OO0partieHue 3a TaKUM 3aKJIIOUYEHHEM MPOAJIEBAeT CPOK OXpaHbl MATEHTHOMN 3asBKU 0 TPUALIATH MECSLEB,
YTO B IEJIOM Ha BOCEMHAAATh MECSILEB AIMTENIBHEE CpOKa, MpemocTaBisemoro mo Ilapmkckoit
KOHBEHIMH. 3aKII0UYE€HUE MEXIYHApOIHON MpPeIBapUTENbHOM 3KCIEePTHU3Bl ABJISETCS NPEABAPUTEIbHBIM
MHEHHEM O MaTeHTOCHOcOOHOCTH M300peTeHus. Eciu 3axmioueHne HeONarompusTHO, 3asBUTENb MOXKET
OTO3BAaTh 3a4BKY W HC HECTU PACXOIOB IO OIUIATE MEPCBOAAa W HAlIMOHAJIbHBIX ITOILIWH. Bonee TOrO,
3asBUTENH TONyYaeT BO3MOXKHOCTH BHECTH H3MEHEHHS B 3asBKy C TEM, YTOOBI YCTPaHUTH 3aMEYaHUs,
BO3HHUKIINE B XOJA€ MPEABAPUTEIHHON MEXIYHAPOJHOW SKcIepTusbl. IIoMUMO mpemocTaBieHUs 3THUX
OaronmpusATHBIX ~ BO3MOXKHOCTEH  mpollenypa TMOMoOraeT u30exaTh JyOJMpPOBaHUS  DKCHEPTHBIX
uccnenosanuii. [laTeHTHBIE CIOyXOBl OTHAENBHBIX TOCYIJApCTB, YIIOJHOMOYECHHBIE HA PAacCMOTpEHHE
MEXIYHApOIHBIX 3afBOK, MOTYT IOJIaraThCs Ha OTYETHl O MEXAYHAPOIHOM IOMCKE M Ha 3aKJIIOYEHUs
MEXAYHApPOTHOM MpeaBapUTENbHOMN 3KCIIEPTU3HI.

[Tpu BceM 3TOoM B JloroBOpe 0 MaTeHTHOM KOOIEpAIMH OCTAJICsl HEPEUIEHHBIM IEIbIH Psl BOIIPOCOB.
HdoroBop cokpamaer o0seM AyOIHpOBaHWSA, HO HE CHHMAET €r0 IONHOCTHIO B TMATCHTHOM IIOWCKE,
OCYIIECTBIIEMOM Ha HAallMOHAIFHOM YypOBHE. J[OTOBOp HE COAEPXKHUT IMOJOXKEHHUH, CIOCOOCTBYIOIIMX
CHIDKEHHIO PACXOJ0B Ha MEPEBOJ MATEHTHBIX 3asBOK HA MHOKECTBO MHOCTPAHHBIX SA3BIKOB. B HEM Tak
K€ HeT MexaHu3Ma I MPOCTOro M eJUHOOOpa3sHOro crnocoda paspemeHusi CHOPOB MEXAY
3asIBUTEIISIMU U HAIIHOHAILHBIMU MATCHTHBIMHU CITYKOaMH.

4. Bynanemrckuii 10ropop

Bynanemrckuii 1OroBop 0 MEXIYHapOAHOM MNPHU3HAHUM JCTIOHHUPOBAHHMS MHUKPOOPTaHH3MOB
Ul 1ened maTeHTHOM mpouexypsl 1977 ronma HampaBiIeH Ha paspelleHHe BaKHOM TEXHHUYECKON
TPOGIIEMBI B 06IACTH MEXK/TyHAPOIHOIO MATEHTOBAHHS . ITaTeHT YacTO PacCMATPHBACTCS KAK BAPHAHT
JOrOBOpa MeXIy wu3o0perateneM u oOmectBoM. M3obperarenp monydyaeT MOHOIOIHIO Ha
omnpezeneHHb cpok (00brgHO 3T0 20 J€T), B 0OOMEH Ha 3TO OH OTKPBIBaeT CBOE M300pETEHUE IS
nyOJIMKM M [JaeT BO3MOXKHOCTh IIOJIB30BAaThCS CBOMM H300peTE€HHEM IIOC/IE HMCTEUEHHs CpOKa
MaTeHTHOW oxpaHbl. Ho mpeAnonoxumM, 4To MaTeHTOM MOXHO BOCITOJIB30BaThCS Ha MPAKTHKE TOJIBKO
yepe3 MHUKPOOpraHM3M, Kak, HampuMep, IpH MPOM3BOJACTBE AHTHOMOTHKOB, HCHOIb3YIOLIHX
OIIpeJeNICHHbIE KYyJIbTYPbl MUKPOOPTraHu3MOB. Eciin Hy)xHas KynbTypa OyJeT HeJOCTYIIHa B MOMEHT,
KOTJla MCTEYeT CPOK IMMAaTeHTHON OXpaHbl, M300pEeTEHHE HE CMOXKET CTaTh JOCTOSHHEM OOIIECTBa.
[loaToMy maTreHTHOE NpaBO, Kak MPaBWIO, COACPKHUT IIOJIOKEHHUS, B COOTBETCTBUU C KOTOPBIMHU
co3lareib HaTeHTYeMOTr0 MHUKPOOPraHM3Ma JAOJDKEH MepelaTh NaHHYIH0 KyJIbTypy B CHEIHAIbHBIN
JETO3UTapui, B KOTOPOM MOTYT OBITh OOECIECUYEHbI YCIOBUS €€ XPaHCHHA B >KHU3HECIIOCOOHOM
COCTOSHMM 1O MOMEHTa HCTCUEHHS CpoKa [eicTBUS maTeHTa. B  OOJBIIMHCTBE CTpaH HET
JOCTaTOYHOTO KOJHMYECTBA YUYPEKICHUH IO [ENOHHPOBAHUIO, KOTOpble MOIJIM OBl OTBEYATh
HEOOXOOUMbIM TPeOOBaHUSAM IO YCIOBUSAM XpaHeHus. [lenoHupoBaHUE OHOM U TOMH ke KyJbTyphl B
HECKOJIPKO JIEMIO3UTAapHeB OBLJIO OBl HeompaBAaHHO jpoporocrosmuM. llostomy bynamemrckum
JIOTOBOPOM CO3JaeTCsid MEXaHU3M MPHAAHUS OIPAaHMUEHHOMY YHCIY YUYpEKICHHH, KOTOpPBIE MOTYT
OoTBeuaTh HEOOXOIMMBIM CTaHIAapTaM, «CTaTyca MEXIyHapOJHOTO OpraHa MO JACTIOHHPOBAHUIOY.
Cropons! JloroBopa NpU3HAIOT IENOHUPOBAHUE MHKPOOpPTaHW3Ma B 000 MEXKIYyHApOIHBIA OpraH
10 ACTIOHUPOBAHUIO, KAK COOTBETCTBHE UX TPEOOBAHUAM MAaTEHTOCIIOCOOHOCTH.

VYupexaeHus 1o JeOHUPOBAHHUIO UMEIOT €Ile OJHY Ba)KHYIO 00s13aHHOCTE. [Ipu onpeneneHHbIx
o0CTOsITENbCTBAX Yy TPEThEH CTOPOHBI MOMKET BO3HMKHYTh IIpaBO Ha IIOJIydeHHe oOpasua

4 Toxpo6Hy o nHbopMarHio 0 Byaanemrckom 10roBope MOKHO IOJTy4YHTh Ma crpanuie Marepuer: http://www.wipo.org
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JIEIOHUPOBAHHOM KYJBTYPBHIL.

Hampumep, B cuTyammu, Korja WaeT cyneOHOe pa3OHpaTeNbCTBO IO MOBOAY MPETCH3WH IPyroro
n3zo0perarens Ha MPaBoOOIIaHIe MPOIECCOM, B KOTOPOM 3aIeCTBOBAH TOT K€ MHKPOOPTAaHU3M, U JUIS
aToro emy TpeOyercss oOpaseny KyJnbTypbl. JlOrOBOpOM MpPEeayCMOTPEHO, YTO YUpEeXKIeHHE IO
JETIOHNPOBAHHIO MOXKET MPEIOCTaBUTH 00pa3el] TOIBKO B TOM CIIydae, €ClId OHO IOJYYIHT CepTH(PUKAT U3
HAIIMOHAJIHHOW TAaTEHTHOW CIyXOBI ¢ yKa3aHHEM Ha TO, YTO y 3asBUTENS €CTh MPaBO Ha MOIyYCHHE
oOpasma. Ype3BblualiHO Ba)XHO, 4TOOBI JEMO3UTApHM CTpOXKAUIIMM 00pa3oM coOmodanu  Bce
(hopManbHOCTH TIPH TIOTYUYSHHUH 3aIIPOCOB HA 00PA3IIbI.

B. [IaTtenTHAs1 OXpaHa HA PerHOHAJBLHOM YPOBHE
1. KonBeH1us 0 Bbllaue €BPOIEHCKUX MATEHTOB

KonBeH1ust 0 BpIJJaue €BpONEHCKUX MATEHTOB C OOJBIINM BOOJYIIEBICHUEM ObUIa BOCIPUHSATA B
cTpaHax—wieHax EBpormeiickoro coro3a’. IMockonbky KoHBeHIMS fBIs€TCA OTKPBITOM, YTO O3HA4aeT
BO3MOKHOCTH BCTYILUICHHS B Hee JII00Oi eBpOMercKoil cTpaHbl, B TOM 4Mcie M He uieHa EBpormeiickoro
CO03a, TMPEJCTABISIETCS BeChbMa BEPOSTHBIM €€ OBICTPOE pPacHpoCTpaHeHWe W Ha CTpaHbl BOCTOYHOM
EBpommsi. Ho Bce-takm KoHBeHIHMSIT He MOXET CHOYXUTh WHCTPYMEHTOM CO3JAaHHS pPEaTbHOU
o011eeBponencKoil cucTeMbl NaTeHTOBaHUsA. EnuHnuHas 3asBka B EBponeiickyio MaTeHTHYI0 OpraHu3aluio
(ETIO), xoTopast OblIa co3aHa B COOTBETCTBHHM C AaHHOW KOHBEHIIHEH, BEJET K BBIaU€e TaK Ha3bIBAEMOTO
EBponeiickoro matenra. Takoi maTeHT o0eclieyuBaecT OXpaHy, SKBUBAICHTHYIO HAIIMOHAILHOMY YPOBHIO B
KaXIOW MX BOCEMHaALATH cTpaH—ydacTHUL KoHBeHuMH. IOTO Oosblias MOMOIIb 3asBUTEINSM,
oOpamaronmMcss 3a MATEeHTOM, TOCKOJBKY WM HYXHO CJelaTh TOJbKO OJIHO 3asBJICHUE BMECTO
BOCEMHAJIIATH.

Ho nannas eBpomeiickasi cuctemMa cTpaiaeT OT ABYX CYIIECTBEHHBIX HENOCTaTKOB. [IepBrIii cocToUT
B TOM, YTO CTpaHbl — ydacTHHIBI KOHBEHIMM BIpaBe TpeOOBAaTh OT 3asBUTENS IEpPEBOJA 3aiBKH Ha
MaTeHT Ha OJWH WX opuimanbHbix A36IK0B EIT1O. TouHbIN TEXHUYECKHIA epeBO]] — BEIllb OYCHb JIOpOTasi.
CrouMOCTh NepeBoja €BPOIEHCKOro MaTeHTa MOXKET YBEIMYUTb CTOMMOCTb MPOLEAYPHl €BPOIEHCKOro
NMaTeHTOBaHMA 110 cpaBHEeHUIO ¢ mpouenypoit B CIIIA B nBa pa3za, XOTs CleyeT OTMETUTh, YTO CTOUMOCTb
Ipolelyp MAaTCHTOBaHHWS B KaXKIOH W3 BOCEMHAJNATH E€BPONEHCKHX CTpaH — y4vacTHHI KoHBeHIMH
HEOJMHAKOBA.

BTopoit HenocTaToK COCTOUT B TOM, YTO MpPECIeIOBaHHUE 3a MaTEHTHbIE HAPYLIEHUS B COOTBETCTBUU
¢ KonBeHIue#t J0IKHO MPOBOIUTHCS B CHCTEME HAIMOHAIBHOTO CYIOIPOHU3BOJICTBA, TIOCKOJIBKY CHCTEMA
EBPOIIEHCKUX ITaTEeHTHBIX CyZOB He Oblta co3maHa. CkazaHHOE MOXKET 03HAYaTh BRICOKMH YPOBEHB 3aTpar
Ha cyzaeOHble MpOoLEAypbl U HECOBMECTHMMOCTb DPELIEHHH B TOM, YTO KacaeTrcs IOPHUIMYECKOH CHIIbI U
TOJIKOBAHUS MaTeHTa. B CBsI3U CO 3HAYUTEIBHON CXOKECTHIO ATEHTHOT'O 3aKOHOIATENILCTBA Pa3HbIX CTpaH
HEKOTOPBIMH CY/JaMH CTald BBIHOCHTBCS PEIICHHS, PAacHpOCTpaHsIomue cdepy CBOEro NEHCTBHA Ha
FOPUCAMKINHU APYTUX CTPaH, a Cy/Abl 3TUX CTPaH CTaJld IPUHUMATh TaKUE PEIIeHUs K UCTIOJIHEHUI0. TeM He
MeHee Ha MPaKTHKE MPOJODKAIOT UMETh MECTO TsKObI 1O MAaTEHTHBIM BONPOCAM MEXIY OTAEIbHBIMU
CTpaHaMH.

2. KonBenuus o natentax EBponeiickoro corwsa

B 1975 r. 6pu1a otkpeiTa kK moanucaHuio KonBeHnus o mateHTax CooOImecTBa, KOTopas Tak M HE
BCTyNWJIa B JCHCTBHE, TMOCKOJBKY He Oblla paTH(HUIMpOBaHA JOCTATOYHBIM YHCIOM CTpaH. OTOi
KonBeHIueii mpexycMaTpUBaIOCh BBECHUE pealbHOTO MHCTUTYTA mateHTa CooOIecTBa, a He MaKkeTa u3
HAIIMOHAIBHBIX TATCHTHBIX eIuHUIl. B coorBercTByromeM IIpoTokoiie TO pa3pelieHHIO CIIOpPOB,
Kacalmuxcs BOMPOCOB TMATCHTHOW OXpaHbl M IOpUAMYECKOW cmibl mareHToB  CooOlecTsa,
peyCcMaTpUBajIoCh Co3llaHhe AMeNsSIuoHHoro cyga CooOmiecTBa, pereHus KOTOPOro JOJDKHBI OBITh
00s13aTeNbHBI UIsl BceX BXoasmux B Hero crpad. [lo maee Konenmust CooOmiectBa foimkHa Oblia ObI
paspemuTh MpoOJieMbl, He penreHHble KoHBeHIMEH O BbIaye EBPONCHCKHX IAaTEHTOB, HANpHMeEp
CBSI3aHHYIO CO CTOMMOCTBIO MEPEBOIa, TOCKOJIBKY MOCIEAHSS COXpaHsia CUTYaIMIO, TPH KOTOPOH 3asBKH
JIOJDKHBI OBUTH TIEPEBOJUTHCS Ha s3bIKM Bcex crpaH CooOmectBa. Jlemoeie moaun CooOliecTBa SBHO
CKJIOHSUIUCh B CTOPOHY HM3MEHEHHOro BapHaHTa KOHBEHIMH O BbIJaue CBPONCHCKUX MATEHTOB, IO
KOTOPOMY 3asBKa JOJUKHA OBITH COCTaBJCHA JIMIIb HA AHIVIMHACKOM SI3bIKE, KOTOPBIA MPEIonaraioch
UCTIONIB30BaTh KaK pabouMii M B APYTHX Npoleaypax. AHMIMHCKUM SI3BIKOM BIAACIOT NMPAKTUYECKH BCE
€BPOIIEHCKUE yYeHbIe, WHXXEHEPHI, JOJDKHOCTHBIC JIMIAa KOpIopanuid u ropucTthl. Ho B 3TOM momxoze
OUEBHIHBI JBE TPYAHOCTH. IlepBas — 23TO mpobOiieMa HOPUANYECKOrO XapakTepa: MPHHIUITHAIBHO
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HENpaBUIbHO NPUMEHATh CAHKLIUH 33 MATEHTHBIE HAPYILIEHUS K JHILy, KOTOPOE MOKET HE 3HATh S3bIKA, HA
KOTOPOM HalKCaH NaTeHTHBIN JOKyMEHT. BTopas — 3T0 BOIPOC MPUEMIIEMOCTH MOAX0/A C IIOJIUTHYECKOM
TOYKH 3peHus. TpeOoBaHHE MCHONB30BaTh AHIVIMHCKHUN SI3BIK SIBISETCS YAApOM IO HAIlMOHAIBHOM
roproctd B Jo6oil crpane Epomnbl, kpome CoenunenHoro KoponesctBa. Kpome Toro, mpunstue
KoHBeHIIUM B TakoM BHUAE MOXET JHUIIUTL PAaOOTHl CIyXAIIUX TATEHTHOH CHUCTEMBI. HKCIEPTOB,
NIEPEBOAYUKOB U T.J.

3. EBpa3uiickasi naTeHTHA KOHBEHI[US

EBpasmiickasi TaTeHTHas KOHBCHIIMS HWMEET IIeNbI0 JIOCTM)KCHHE O00Jiee BBICOKOW CTETICHU
WHTETPAlNH, YeM Ta, KOTOPYIO JaeT €BpONEHCKas IMaTeHTHas CHUCTeMa. B dWHcio cTpaH—YydacTHUIL
Konpeniun BxoauT pan ObBIuX pecrnyonuk CoBerckoro Coro3a, XOTS 3TOT MEXIYHApOIHBIH JTOTOBOD
OTKPBIT Ul BCTYIUICHUS B HETO JIFOOBIX CTpaH, MOJNMUCABIIUX [lapikckyio KOHBeHIMIO U J[oroBop o
MaTeHTHOH Koomepanuu. B coorBeTcTBuM ¢ AanHONW KoHBEHIMEH BBOIUTCS €UHBIN €BPa3UNCKUN TTATEHT.
ITpobnema nepeBojia CHUMAETCS B CBSI3U C UCTIOJIB30BAHUEM €TUHCTBEHHOTO Paboyero si3bIKa — PYCCKOTO,
KOTODBII 3HAIOT BO BCEX CTpaHax, BeTynuBIux B KouBenimio (mpu 3ToM 000U Cya WM HHOU
KOMITETEHTHBIN OpraH CTPaHBI-y4aCTHHUIIBI MOXXET MOTPeOOBAaTh MPEICTABICHHUS WCTIIOM MaTepHaliOB B
HepeBoJie Ha HAIMOHAJIBHBIN sA3bIK). KOHBEHIMEH Takke ONpENESIOTCS B BeChbMa Pa3yMHBIX pasMepax
MOIIUTMHBI, B3UMaeMble KaK 3a Mojady 3asBOK, TaK W 3a MOAJepKaHue naTeHta B cuie. CaMbIM OONBIINM
HegocTtaTkoM KoOHBEHIMM SBISIETCS TO, YTO €I0 HE TMPEeaycCMOTpeHO co3gaHue EBpasuiickoro
aneIMOHHOI0 MAaTEHTHOTO Cya, ¥ 3TO MO CYyTH 03HA4YaeT BO3MOXKHOCTh MPUHATHS OTIUYAIOIIUXCA IPYT
OT JIpyra pemieHui B CyJax pa3iMYHbIX CTpaH IO BOMpOCaM IOPUAMYECKON CUJIBl U HAPYIIEHUN OXpaHBI
€Bpa3HUICKUX MTaTEHTOB.

[laTteHToBaHMe  W300peTeHHMU, obecmeuynBacMoe  EBpasuwiickod  TATEHTHOW  KOHBEHIIHEH,
OCYUIECTBIISIETCS ITyTEM MOJIayH 3asiBKU B EBpasuiickoe maTreHTHOE BEAOMCTBO, PACTIONOXEHHOE B MOCKBE.
3asBuTENM H3 CTpaH — ydacTHUI KOHBEHIMM MOMAIOT €BPA3HMICKYI0 3asBKy Yepe3 HaIMOHAJIbHOE
MMAaTEeHTHOE BEJOMCTBO, €CIIM 3TO TpeOyeTcsi 3aKOHOJATENBCTBOM COOTBETCTBYIOIIETO TOCYAAapCTBa.
3asgBUTENM W3 TOCYJIapCTB, HE YydacTBylonmx B KOHBEHIWMH, TOMAIOT 3asABKY HEMOCPEJACTBEHHO B
EBpasuiickoe maTeHTHOE BETOMCTBO.

EBpasuiickoe MaTeHTHOE BEIOMCTBO MPOBEPSET COOTBETCTBUE 3asBKH (POPMABLHBIM TPeOOBAHHSIM
Konpenruu u [TaTeHTHON WHCTPYKIIMKA U TTPOBOJUT 10 Hell mouck. [1o pe3ynbraraM moucka coCTaBIsETCs
OTYET O TIOMCKE, KOTOPHI BBICHUTAaETCS 3asBUTEN0. [1o ucreuennn 18 mecsies ¢ gaThl mogavyu 3asiBKU HIIH,
€CJIM UCTPOIIIEH NPUOPHUTET, C AAThl MpHOpHUTeTa EBpa3zniickoe MaTeHTHOE BEJIOMCTBO MyOJIMKYET 3asABKY
BMECTE C OTYETOM O TMOUCKE. 3aTeM, €CJIH OT 3asABUTENS MOCTYIHUT XOAATalCTBO, KOTOPOE JOJKHO OBITH
MOJIAHO /IO MCTEYEHUS IIECTH MECALEB C JaThl MyOJMKaluy OT4eTa O Moucke, EBpasmiickoe MaTeHTHOE
BEJIOMCTBO IPOBOAMT SKCIEPTU3Y 3asABKH MO CYIIECTBY. PelieHue o BbIade Wil 00 OTKa3e B BbLaye
€BpA3MIICKOTO IMaTeHTAa NPUHUMAETCS OT MMEHH EBpa3HWiiCKOTO IMMAaTEHTHOTO BEIOMCTBA KOJUICTHSIMHU,
COCTOSIIIUMHU Ka)KJash W3 TPEX OHKCIEPTOB, SIBISIIOMIMXCS INTAaTHBIMU COTpyAHHKaMu EBpasuiickoro
MaTeHTHOro BeAoMcTBa. [Ipu Hecornmacuu ¢ pemeHneM EBpa3uiickoro maTeHTHOTO BEJIOMCTBA 3asBUTEIND
MOXXET B TPEXMECSIUHBIA CPOK C JIaThl MOJYydYeHHs YBEJAOMIICHHS 00 OTKa3e B BbIJaye MaTeHTa IOJATh
BO3paXXEHHE, KOTOPOE JIOJKHO OBITh PACCMOTPEHO KoJuierned EBpa3uiickoro maTeHTHOro BeloMCTBa. B
COCTaB JAHHOW KOJUIETHMH JOJDKHBI BXOJUTH MO KpailHeW Mepe aBa JKCIepTa, paHee He MPHHHMABIIHE
PEIIeHMSI 110 CYIECTBY 3asBKH.

Orka3 EBpa3uiickoro mnaTeHTHOTO BEAOMCTBA B BBIJIaYe €BPA3WHCKOTO MAaTEeHTa HE JIUIIAET
3asIBUTENIS] BO3MOXHOCTH IOJYYUTh HAIIMOHAIBHBINA MaTEHT B KAKOM-THOO0 U3 TOCYJapCTB, YUaCTBYIOIIUX B
KonBennmu. Jlo ncTedeHus! mecTH MECSIEB C JaThl MOJTYUYEHUs 3asBUTENIEM yBenomieHus EBpasuiickoro
MaTEHTHOTO BEJIOMCTBA 00 OTKa3e B BbIaue €BPA3WHCKOrO MaTeHTa JTMOO C JaThl MOYUYCHUS 3asBUTEIEM
yBEIOMIJICHUSI 00 OTKa3e B YJIOBICTBOPEHHHM BO3PAXKEHHs 3asgBUTENb MOXET MojaaTh B EBpasmiickoe
MaTEHTHOE BEIOMCTBO XO/JAaTaliCTBO C yKa3aHWEM TeX y4JacTBYyromMX B KoHBeHIIMM rocyjapcTs, B KOTOPBIX
OH XOYeT TOJYYWUTh IATEHT MO HAIMOHaNbHOW mporeaype. llpm 3Tom eBpasumiickasl 3asBKa JaHHOTO
3afBUTENS] CUMTACTCS MPABHIBHO O(OPMIICHHOM HAIMOHAJIBHOM 3asBKOH, MOJaHHOW B HAIlMOHAIBHOE
MAaTEHTHOE BEIOMCTBO C TOW K€ HAaTOW MOJa4Mu U, €CIM TaKoBas HMMeEeTCs, AaTOd NMPUOPUTETA, YTO H
€Bpa3miicKas 3asBKa, CO BCEMH IOCIIEACTBUSIMH, IPEyCMOTPEHHBIMHA HAIIMOHAIBHBIM 3aKOHOAATEIIECTBOM.
JlanHast 3asBKa B JajbHEHMIIEM pacCcMaTpUBAETCS [0 HAIMOHAIBLHON NpOIEAype NpPU YCIOBUHU, HYTO
3asiBUTENb YIUIATHI HAIIMOHAILHOMY ITATEHTHOMY BEJOMCTBY TpeOyeMble HAIlMOHAILHBIC TTONUIAHBI.

[Tonydyenne eBpa3WiCKOTO TATEHTA COMPOBOXKIAETCS YIIATOW COOTBETCTBYIONINX IOILIUH.
Pa3mepsl moumuH, MOPSIOK UX YIIAThl M BO3BpaTa yCTaHOBIEHHI [lofoxkeHrneM o monuimHax EBpasuiickoit
NAaTEeHTHOW OpraHM3aIliM, yTBEPXKAECHHBIM AMMHUHUCTpaTUBHBIM coBeToM EAITIO 1 nexabps 1995 r. Bee
monuMHEl onpeneneHsl B gomurapax CIIA, omnako ma Teppuropum Poccum pacuerst ¢ EBpaswmiickum
MAaTEHTHBIM BEJOMCTBOM IMPOU3BOJATCS B PYOJIAX MO JCHCTBYIOIIEMY Ha JIaTy COBEPIICHUS OMNEPaIiH



kypcy LIb P®. Ilpu stomM 1ns 3agBuTeneil w3 crpaH-ydacTHUL [laprkCKoll KOHBEHIIMM MO OXpaHe
MPOMBILIUIEHHOW COOCTBEHHOCTH, B KOTOPBIX YpPOBEHb BaJOBOTO HAIIMOHAJIBHOTO J0XOAa Ha AyIIy
Hacesnenust He npessimaet 3000 nomtapos CIHA (B Hactosimiee BpeMsl TaKUMH CTpaHaMH SIBISIFOTCS BCE
YYaCTHUKH EBpa3uiickoi MaTeHTHOM KOHBEHIIMM), BBEICH JBIOTHBIM Tapud, cocraBmsiomuii 20%
YCTaHOBJIGHHBIX MONUUIMH. Tak, MpW Mojaye eBpasHilcKoW 3asBKM YIUIAYMBAETCA €IWHas MpoLeaypHas
MONUIMHA 3a TOAady 3asBKM, MOUCK, IMyOJHKAalWI0 U JApyrue MpoLeAypHbIC ACHCTBHS B pa3Mepe, Kak
npaswio, 800 (160) mommapos CIIA. Kpome Toro, ocoOble MONUIMHBI YIUIAYHUBAIOTCSA MPH IOAa4Ye B
EBpasuiickoe MareHTHOE BEIOMCTBO XOJaTaliCTBa O MPOBEACHHHU dKcmepTusbl mo cymectsy (800 u 160
nostapos CIITA), 3a momady BO3paKeHHUS TPH HECOTTIACHH 3asBUTENS C PEIICHHEM 00 OTKa3e B BBIIaue
espasuiickoro marenra (550 u 110 nomrapos CIIIA), a Takke 3a Beigauy eBpasuiickoro marenta (500 u 100
noiwtapos CIIIA). Bee yka3aHHbIE BbIllle MOIUIAHBI YIUIAYMBAIOTCSA B MOJIB3y EBpasuiicKOro maTeHTHOrO
BEJIOMCTBA U SBISIOTCS JUISI HETO OJJHUM W3 UCTOYHHKOB MOKPBITHS PACXO0JIOB Ha €T0 NI TELHOCTb.

B npanpneiimem EBpaswiickoMy MTaTeHTHOMY BEJOMCTBY YIUIQUWBAIOTCS TaKKE €KETOJIHBIC
MOILJIMHBI 3a MOAJepKaHUE €BPAa3HIICKOT0o MaTeHTa B CUJIe B TEX TOCydapcTBax — y4yacTHUKax KoHBeHIMH,
B KOTOPBIX MATCHTOBNAJECNEI KETaeT Mony4uTh (MpOINTH) OXpaHy. PasMepsl O3THX MOULIUH
YCTaHABJIMBAOTCA KaXIbIM W3 YYacTBYIOIIMX B KOHBEHIIMM TOCyNapcTB CaMOCTOSTENbHO. JlaHHBIE
MOIUIMHBI PAaCHpeneNsaloTcss MexIy EBpa3uiiCKuM NaTeHTHBIM BEIOMCTBOM U COOTBETCTBYIOILIUM
roCcy1apcTBOM B MPOMOPLMH, YCTAHABIMBAEMOW AJMHHHUCTPATUBHBIM COBETOM IPH YCJIOBHUH, YTO HE
MEHEe OJHOM IATOH OT pasMepa MOLUIMHBI, MOJYYCHHON 3a KaKAO€ yKa3aHHOE MaTEHTOBIAZICIbIIEM
rocyapcTBo, INpuHaANexuT EBpasuiickomMy mnaTeHTHOMY BeJoMCTBY. HaluoHanbHblE NaT€HTHbIE
BEJIOMCTBA, B KOTOpbIE MOJaHbl €Bpa3uiicKue 3asBKH, B3UMAIOT TakXKe MOIUTUHY 3a MPOBEPKY 3asSBOK Ha
COOTBETCTBUE TPEOOBAHUAM IKCIIEPTU3HI 10 (OpMalIbHBIM MIPU3HAKAM U TIEPECHUIKY 3asBOK B EBpasuiickoe
NIaTEHTHOE BEJOMCTBO.

4. AdpukaHckas OpraHu3aIys 110 HHTEIJIEKTyalIbHOH COOCTBEHHOCTH

Eme omHOW Mojenpto Oyaylied MHOTOHAIIMOHAIBHOW CHCTEMBI NMATCHTOBAHHS MOXKET CIYXKHTh
AdpukaHckas opraHu3anus Mo WHTEIJIEKTyallbHOM COOCTBEHHOCTH, B paMKaX KOTOPOW co37aHa eauHas
MaTeHTHas ciy»0a ans psga adppukaHckux crpad. [lo cyTu nema, oHa 3aHMMAaeTCs BBIAAYCH MATCHTOB,
JIEACTBYIOIINX B KXKJIOM M3 ITHX CTpPaH.

I'. O0BbeKTHI NATEHTOBAHUS

CornamieHueM IO TOPTOBBIM AacCIEKTaM IIPaB HMHTEIUICKTYaJIbHONH COOCTBEHHOCTH PaCIIHPSIOTCS
npexensl oO0bekTa mareHToBaHusA. [lo mpuHATHS CorjamicHHsT HEKOTOPHIE CTpPaHBl UMENTH y cels
OTPaHMYCHHBIA CIHCOK THUMOB MAaTEHTOCIIOCOOHBIX M300peTeHid. MHOTHE CTpaHbl HEe BKIIOYAIN B TaKHe
CIMCKU U300peTeHus: (papMaleBTUYECKOr0 M OMOTEXHOJNOTMUYECKOro Xapakrepa. B psme crpan
OXPaHOCIIOCOOHOCTh HE paclpocTpaHsaiack Ha cepy KOMIBIOTEPHOrO IpOrpaMMHOro obecreueHus. B
Cornamenun TPUIIC chopmynupoBaH oOmUil NPUHIMII TMATEHTOCIIOCOOHOCTH, B COOTBETCTBUHU C
KOTOpbIM B HAI[MOHAJIBHOM 3aKOHOJATEIbCTBE MATEHTHOM OXpaHOM MOMKHBI OXBaTHIBAThCS BCE
u300peTeHns 3a ManbiMi uckoueHnsaMu. Ctates 27(1) nannoro CornamieHus mpeyCcMaTpuBaeT, YTo:

«1. B coorBercTBUM ¢ maparpadamu 2 U 3 Ha MATCHTHYIO OXpaHy MOTYT IPETSHIOBATh U300pETCHHUS
B JIF000I 007aCTH TEXHUKH WM TEXHOJIOTHM, HE3aBUCHUMO OT TOTO, 4TO ObUIO OOBEKTOM HU300pETeHUs —
OpOXYKT WIH Tpouecc.. B coorBercTBuM... ¢ maparpagomM 3 maHHON CTaThbU MATEHTHBIE IIpaBa
MPEAOCTABIAIOTCS 03 TUCKPUMHHAIINY TI0 TIPH3HAKY... 00JIACTH TEXHUKH WIH TEXHOJIOTHI».

XoTs1 (popMyTHPOBKA TaHHOTO TOJOKEHHS M HOCHT CaMBIii oOmIMH XapakTep, OHa YPE3BBIYAHO
Ba)XHA B OTHOUIGHHM ABYX obiacTeil -(papMaleBTHKM M OHOTEXHOJOTMH. B 3TOM IMOJIOKEHHMH HAIIO
OTpaXeHHE cuibHOe JI00OupoBanue co croponsl CILIA, rae CKOHIEHTPHPOBAHBI MMEHHO 3TH OTPACIH.
Bompoc o mareHTOBaHWM (AapMANCBTHICCKOM NPOAYKIUH YPE3BBIYAHO IMPOTHBOPEUYHMB H3-3a
MOHOIIOJIBHOIN MPUPOABI NAaTEHTHOI oXxpaHbl. CUNTAETCS HOPMAIbHBIM, YTO MOHOIOJIUCT MAaKCUMU3UPYET
IpUOBUTE MTyTEM 3HAYUTENBHOTO TIOAHATHS [ICHBI IPOIYKTa B CPABHEHUH C IPOU3BEACHHBIMU 3aTpaTaMH Ha
ero BBIMYCK. U mpu ToM, 9TO W3-32 BEICOKOU IIEHBI COKpAIaeTcs KPYT MOKyIaTeIel, BEICOKAst MPUOBLTB OT
pasHMIBI B LIEHE U 3aTpaTax IMEpeKphlBaeT MHOTEpU OT 3TOro cokpamieHus. Korma peus uuger o
MaTEHTOBAaHWU BHUJCOUTPHI, KyIIUTh KOTOPYIO HE BCSKHH MOXKET cebe MO3BOJINTH, COLUANBHBIN 3 dekT He
uMeeT Ooipmioro 3HaueHus. Ho Korga peds uaeT o KM3HEHHO BaKHOM JIEKapcTBE, OONBHBIC, KOTOPHIE HE
MOryT cebe MO3BOJIUTh €r0 MPHOOpeTeHHe, MOIyT yMepeTh. PapManeBTHUECKUE KOMIAHUK OTBEYAIOT Ha
3T0, 4TO 0€3 CTHMYJIOB, KOTOPbHIC 3aJIOKEHBI B CAMOM IPHHIMIE MaTEHTOBaHMS, OHM HE CMOINH OBl
(PMHAHCHPOBATH MCCIICAOBAHMS TI0 CO3JAHMIO HOBBIX JieKapcTB. OHM YTBEPKIAIOT, UTO B IIEJIOM CHCTEMa
MIATEHTOBAHUS CIIacaeT KU3HEH Jifo/iell B O0oNbIIel CTeNeHH, 4eM HeceT B cede Yyrpo3y Ui HUX.

B Cornamenun TPUIIC conxepKUTCsl HECKOIBKO MCKIIOYEHMH B BOIPOCE IIPENOCTaBICHUS



MaTeHTHOH oxpaHbl. B cratee 27(2) roBopurcst:

«2. Crpanpl—y4acTHuIlbl CorNalieHuss MOTYT Ha CBOEH TEPPUTOPUHM OTKA3hIBATh B MATCHTHOW
OXpaHe H300pETeHUSAM, MPEAYNPEKICHHE KOMMEPUYECKOTO HCIOIb30BaHMsI KOTOPHIX HEOOXOAMMO s
3alIUTHI OOIIECTBEHHBIX HHTEPECOB M MOPANH, BKJIIOYAs 3AIIUTY KU3HU U 3[OPOBBS JIOJCH, )KHUBOTHOTO H
PacTUTENBHOTO MHUPA, a TaKXkKe OXpaHy OKPYXKarolllei cpeibl, IPU YCIOBUH, YTO TaKOil OTKa3 He JAenaeTcs
TOJIBKO IIOTOMY, YTO IT000HOE HCIIOIH30BAHHUE 3aMPEIIECHO HAIMOHAIBEHBIM 3aKOHOMY.

Taxk, Hanpumep, B CoenuHennbix LlltaTax geicTByeT MpaBmiio, MO KOTOPOMY TaM HE MOXKET ObITh
3allaTeHTOBAHO siepHOe opykue. OueBHUAHO, YTO y TOCYJapcTBa €CTh JOCTaTOYHBIE NPUYMHBI He
HOOUIPATH YACTHBIC HCCIICAOBAHUS CIIOCOOOB H3TOTOBJICHUS SEPHOTO OPYKHUSL.

B cr. 27(3-a) Cornamenust TPUIIC Takske mpeaycMaTpUBaeTCsi, YTO CTPAHBI-YUIACTHUIBI MOTYT HE
MIPU3HABATh NATEHTOCIIOCOOHBIMU THATHOCTUIECKUE, TEPAIEBTHUCCKIE M XHUPYPTHUECKIE METOIBI JICUCHHS
Jrofieil U KMBOTHBIX. B 3TOM mjlaHe BO3HMKAIOT T€ )K€ MPOOJIEMBI, YTO M C BBITYCKOM JIEKapCTB, HO YXKe
Oonee ceppesnble. KisitBa ['ummokpara, KOTOpyIo IpUHOCIT BpauH, TpeOyeT OT HUX OECKOPBICTHO HECTH
CBOE yMeHHe MosM. [1o0pormopsmogHoMy Bpady ObUIO OBl OUYEHB TPYIHO YISPKATHCS OT UCIONB30BAHMUS
JMUAarHOCTUYECKUX MPUEMOB WM XUPYPTHISCKUX METOJOB, KOTOPBIC MOTYT BBUICYUTh NAalUeHTa. [1oMBITKH
3aMaTeHTOBATh YTO-TO MOAOOHOE HEIPEMEHHO Pa3pyLIMTENFHO CKaXKyTCsl Ha JOBEPUH OOJIBHOTO K Bpady.
Bwmecte ¢ TeM mis o0miecTBa BaXKHO U HEOOXOAUMO CTHMYIHUPOBATH PAa3BUTHE MEIUIMHEL, IOATOMY B psiie
CTpaH MNOJ00HOE MAaTEeHTOBAaHHE JIOMycKaeTcs. B OONBIIMHCTBE APYTHUX CTpaH Pa3BUTHE MEIUIIMHBI
OCYIIECTBIIETCS 3a CUeT (PMHAHCHPOBAHUS UCCIEIOBAHUI U3 OOIECTBEHHBIX (DOHIOB.

B cr. 27 (3-6) CornaiieHust TOBOPUTCS, YTO CTPAHBI-YUYACTHHUIIBI MOTYT HE PACIPOCTPAHITDh PEKUM
NAaTEeHTHOM OXpaHbl HA COPTA PACTCHHUI U TTOPO/IBI JKUBOTHBIX, & TAKIKE HA MPOIIECCHI MX BBIBEICHUS (KOTIa
HE 3aTParuBalTCs BONPOCH MUKpoOuonoruu). Ho MOTYT M yCTaHABIHBATh PEXXUM MPABOBOM OXPaHBI KaK
IyTeM BBIAAYM ITATEHTOB, TaK M IyTEM HCIOIH30BAaHHUS COOCTBEHHBIX CBOCOOPA3HBIX CHCTEM, OO IIyTeM
X KOMOMHHPOBAHWSL.

Hosrie copTa paCTeHI/Iﬁ " TTOPOJbI JXKUBOTHBIX MOTYT OBITE MOJIYYCHbI KaK ITYTEM CCJICKIIUHU, TaK U
IMyTeM TE€HHOH WHXeHepnH. B TeueHme MHOTMX JieT B OOJBIIMHCTBE CTpaH HAES NMATCHTHON OXpaHBI
pacTeHHi W KUBOTHBIX OTBEprajiach Ha TOM OCHOBAHHH, YTO 3asBHUTENb Ha MOIyUYCHHE TAKOTO MATCHTA HE
MOT BBITNIOJIHUTH TpeOOBaHHUE 3aKOHA U OOBACHUTH, KaK UM OBUIO MONY4YeHO HM300peTeHHue. B HEKOTOpBIX
CTpaHax WPUHIATO 3aKOHOAATENBCTBO, II0 KOTOPOMY OIPEHEISIOTCS CaMOCTOSITENBHBIC ITPHU3HAKU
OXpPaHOCIIOCOOHOCTH, HE TPeOYIOIINE PacCKPBITUS TOTO, KaK OBUT JOCTHTHYT JAHHBIA pe3ynbTaT. | eHHas
WH)KEHepHs B KOPHE M3MEHWJa 3Ty CHTyaluio. B HacToslee Bpems CTajJo BO3MOKHBIM TOYHO OIHCATH,
KakuM HMCEHHO 06pa30M NOABEpPracTCsa LCJICHAIIPABJICHHBIM HW3MCHCHUSAM TI'CHECTUYCCKAad JIMHUA JI
MOJTYYEHHUsI HOBBIX COPTOB M TOPOZ C MOJE3HBIMH KadueCcTBaMH. Temeph YK€ JIETKO MOXKHO BITUCATh
MATeHTHYIO OXpaHy HOBBIX COPTOB PAaCTEHUI U MOPOJ KUBOTHBIX B HOPMAJIbHYIO CXeMY TaTEHTHOT'O MpaBa.
W nuckyccuu Teneppb yxKe MEpelnId B pycio 00CYKACHUH TOro, KaKylo yrpo3y MUl OKpYy)Karomiel cpesisl
MOXET TIPENICTABIISTH TeHHAS HHKCHEPHSI.

B cootBerctBrHm ¢ 1. 2 ct. 4 [latenTHOrO 3aK0HA PD 0b6®Bexmamu uzobpemeniiss MOTYT SIBIATHCS'
YCTPOWCTBO, CHOCO0, BEHIECTBO, MITAMM MHKPOOPTaHW3Ma, KYJIbTYPhl KJIETOK PACTeHHHA M KUBOTHBIX, a
TaKke MPUMEHEHHE HM3BECTHOTO YCTPOWCTBA, crocola, BEmIecTBa, IITaMMa II0 HOBOMY HAa3HAUEHHIO.
JIroboe perieHue 3agayd, 3asBIIEMOE B KadecTBE HM300pPETEHUs, JOJDKHO IONNanaTrh MO ONUH U3
Ha3BaHHBIX OOBEKTOB. OTO, BO-NIEPBBIX, IMO3BOJSET OTIPAHUYMBATh TEXHUYECKHE PpEHICHUS OT
HETEXHUYECKUX M, BO-BTOPHIX, 00ECTICYNBACT OOBEKTHBHYIO BO3MOKHOCTh KOHTPOJIS 32 HCIOIB30BAaHHEM
OXpaHJICMBIX 3aKOHOM m300pereHHnid. YeTkoe pasrpaHmdeHue OOBEKTOB H300pETCHHS HMEET BasKHOE
MIPaBOBOE 3HAu€HHE, MOCKOJBbKY BHJ OOBEKTa OmpejaessieT oObeM MpaB MaTeHTOO0ONaaaTelNs, BIUSIET Ha
CoJIep)KaHHEe ONMCAHUS U300peTeH s, CIeI(UKY KOHTPa(paKTHBIX JEHCTBUH U T.II.

K ycmpoiicmeam xak 00beKTaM N300pETEHUST OTHOCATCS BCEBO3MOXKHBIC KOHCTPYKIIMH W M3/CIHS
— MallIUHbI, TPUOOPHI, MEXaHNU3MbI, HTHCTPYMEHTHI, TPAHCIIOPTHBIE CPEICTBA, 000OPYAOBAHUE, COOPYKEHUS
u 1.4 Ilog ycmpoiicmeéom TOHUMACTCS cucmema pAcnoONONCEHHBIX 6 NPOCMPAHCGe 9I1eMeHMO8,
onpedeneHHblM  00pazom  3aumooelicmeyrowux opye ¢ opyeom. Jlns XapaKTEpUCTHKH YCTPOKHCTB
HCTIONB3YIOTCS KOHCTPYKTHBHBIE CpEICTBa — HaJMYHEe KOHCTPYKTHBHBIX JIIEMEHTOB, HAMUUE CBS3H
MCXKAY 3JIEMCHTAMH, WX B3aUMHOC€ PACIIOJIOXKCHHEC, (bopMa BBIIIOJIHEHUA D3JICMCHTOB HWJIN yCTpOﬁCTBa B
IIeJIOM, TapaMeTpPhl B IPYTHUE XapaKTEPUCTUKU AIIEMEHTOB, MaTepHall, U3 KOTOPOTO BBHIIOIHEHBI AJICMEHTHI
WA yCTPOMCTBO B LENOM, U T.II. [1o CpaBHEHUIO C IPyTUMH BHAAMHU TEXHHICCKAX PEIICHUH H300pETCHUS-
ycTpoiicTBa o0ecrieueHbl Hanboee AeWCTBEHHBIM KOHTPOJIEM 3a UX (PaKTHUECKUM HCIONb30BaHUEM, YTO U
OTIpeeNIsieT X OTHOCHTENBHYIO PaCIIPOCTPAHEHHOCTb.

K cnocobam xax oObekTaM H300pETEHUS OTHOCSTCS TIPOIECCHl BBINIONHEHHS NeHCTBHI Han
MaTepUaNbHBIM OOBEKTOM C TOMOIIBIO MaTEpPHUANbHBIX XK€ 00BEKTOB. CHOCO00 — 3TO cogokynHOCcmb
npuemos, GuINOJIHAEMbIX 8 ONpedeNeHHOU NOCIe008aMeNbHOCNY UM C COONI0OeHUEeM ONpeoeleHHbIX
npasui. Kak 00BeKT H300peTeHHs CIIOCO0 XapaKTepH3yeTcsl TEXHOIOTHIECCKUMH CPEACTBAMH — HaJTHIHEM
ONpPENETICHHOTO NEHCTBUS MM COBOKYIMHOCTH JACWUCTBUH, MOPSAAKOM BBIMOJHEHUS TaKUX JACHCTBHUM



(mocnenoBaTenbHO, OTHOBPEMEHHO, B DA3NUYHBIX COYETAHMSAX M T.01.), YCIOBHSAMH OCYIIECCTBICHHMS
JCHCTBHM, PEKUMOM HCIMONB30BaHUs BeIleCTB (MCXOMHOTO CBHIPBS, PEAreHTOB, KAaTANIWU3aTOPOB W T.I.),
yCTpoiicTB (MPUCHOCOOICHUI, HHCTPYMEHTOB, 000PYI0BaHHUS U T.1.), IITAMMOB MHKPOOPTaHU3MOB U T.1I.

CrocoObI  Kak MpOLECCH BBINOJHEHUS NEWCTBHI HaJ MaTepHaIbHBIMH OOBEKTaMH OOBIYHO
noapasaesstoTes Ha! 1) cmocoObl, HapaBlIeHHbIE Ha H3TOTOBICHHE MPOLYKTOB (M3CNHi, BEMIECTB U T.1.);
2) cnoco0bl, HAMPaBICHHBIC HA M3MEHCHHE COCTOSHUS MPEIMETOB MATepHAIBHOTO MUpa 0e3 MOoNydeHus
KOHKPETHBIX MPOAYKTOB (TPaHCIIOPTUPOBKA, 00paboTKa, pEeryIMpoBaHne U T.1.); 3) CoCo0bI, B pe3yJibTare
KOTOPBIX OMPEIENAETCS COCTOSHNE MPEIMETOB MaTePUAIbHOTO MHUpPa (KOHTPOIIb, H3MEPEHHE, TMArHOCTHKA
u 1.11.). Criennduka n3006peTeHnii-cmoco06oB, HAMPABICHHBIX HA N3TOTOBICHHE MPOAYKTOB, 3aKITI0YACTCS B
TOM, YTO IEHCTBHE MATEHTa, BBIAAHHOTO HA TaKOW CHOCOO, pPAacmpoCTpaHseTCs WM Ha HPOIYKT,
W3TOTOBJICHHBIH HEMOCPEACTBEHHO 3TUM crocoboM (m. 2 cr. 10 ITatentHoro 3akona P®). Yro kacaercs
CIIOCO0OB TpEThEW IPYMIIBI, TO ¢ MpUHATHEM llaTeHTHOro 3aKOHA MATEHTHI CTATM BBIAABATHCS TAKXKE Ha
CToco0Bl MPO(UIAKTHKN, AWATHOCTUKH M JIeUueHUs 3a00JeBaHMil, KOTOPbIE paHEe OXPAHSIINCH TOJBKO
aBTOPCKHMH CBHETEIHCTBAMH.

Bewecmso mpencraBnsger coboil  uckyccmeenno co3damnoe MamepuanvHoe 00pazosanue,
A6NAIOWeEeCs COBOKYNHOCMbIO 83AUMOCEA3AHNbIX d1emenmos. K BemecTBaM Kak 00BEKTaM H300peTeHHUI
OTHOCATCS: 1) WHIOMBHIyaJbHbIE XHMHYCCKHE COCAMHCHHUS, K KOTOPHIM TAaKKe YCIOBHO OTHECCHBI
BBICOKOMOJICKYJIAPHBIC COCIMHEHHSI M MPOIYKThI TCHHOI MHXEHEPUH; 2) KOMIO3UIUH (COCTaBbl, CMECH);
3) MPOAYKTHI SIACPHOTO TPEBPAIICHHS.

WNHauBuayanbHble XUMUYECKHE COSAMHEHUS MOTYT 3asBISTHCS B KauecTBE H300pETeHHH Torza,
KOIJla YCTaHOBIICH UX KAaueCTBEHHBIH M KOJMUECTBEHHBIH COCTaB, a TaKXe CBsI3b MEXIY aTOMaMH U
B3aMMHOE UX pAaCIOJIOKCHHE B MOJEKYyJe, BBIPAKCHHOE XUMHMYECKOH CTPYKTYypHOHl (hopMynoil.
WNuauBumyansHble COSOUHEHUS C HEYCTAHOBIEHHOH CTPYKTYpOHl, B YaCTHOCTH AHTHOMOTHKH, a TaKkKe
O0BEKTHI TCHHOW MH)KCHEPHU XapaKTePU3YIOTCS UX (PU3MKO-XUMHUUYECKHUMH U MHBIMH CBOMCTBaMHU (B TOM
9HCIIe CIOCOOOM MX MONTYUYCHHS), TO3BOJSIOIINMH UX HACHTH)UIUPOBATD.

J1s XapaKTepHCTHKY KOMIIO3ULMK (CIUIaBbl, KepaMHKa, CMECH JIO0Or0 Ha3Ha4YeHWs M T.IL.)
UCTIONB3YIOTCS, B YAaCTHOCTH, TaKWe TIPU3HAKH, KaK KaueCTBEHHBIH M KOJIMYECTBEHHBIH COCTaB
UHIPEUEHTOB, CTPYKTypa KOMIO3UIUY U MUHTPEIUCHTOB U T.J. 3alllUTa KOMIIO3UIMNA HEyCTaHOBIEHHOTO
cocTaBa MOXKET OBITh IPENOCTAaBICHA, €CIM ONpeAeleHbl WX (HU3UKO-XUMHUECKHE, (U3MUecKue u
YTHIINTapHBIE TOKA3aTeNN U IIPU3HAKH CII0c00a MOTyIeHHS.

ITpoAyKTHI SIIEPHOTO MPEBPALICHHS XapaKTEPH3YIOTCS, B YaCTHOCTH, KAueCTBEHHBIM (M30TOM) M
KOJIMYECTBEHHBIM (YHCIO MPOTOHOB W HEWTPOHOB) COCTABOM, a TaKKe OCHOBHBIMU SIICPHBIMU
XapaKTepUCTHKAMU: [IEPHO] OJIypaciiaja, TUIl ¥ SHEPTHsl MOTyYeHHs (11 paJHOaKTHBHEIX H30TOIOB).

LImamm Muxpoopeanuzma, Kyismypvl KIemoK pACMeHuti U HCUGOMHbIX O3HAYACT COBOKYNHOCHIb
KIemoK, uMerwux obujee npouUcxolcoeHue U XapaKxmepusyiouwuxci OOUHAKOSLIMU YCHOUYUBLIMU
npusnakamy. 1llTaMMBI  COCTaBIAIOT OCHOBY OHOTEXHOJIOTMH ¥ TIPHMEHSAIOTCA B  JIeUeOHBIX,
PO MIAKTHIECKNX IENsX, B Ka4eCTBE CTUMYISATOPOB PAa3BHTHS PACTEHUH, )KHUBOTHBIX U T.1. Co3maHue
IITAMMOB IIPEAIIoNiaracT OTHICKAHHE HYXHOH Cpeabl JUIi MHUKPOOPTraHU3MOB, ONTHMAJIEHOTO
TEMIIEpaTypHOTO PEXHMa, BBIABICHHE CPEJICTB, CIOCOOCTBYIOIIMX HMX POCTy M cOXpaHeHHIo, u T.a. K
mTaMMaM MHKPOOPTaHU3MOB, KYJNBTYp KIJIETOK PacT€HHH W >KMBOTHBIX OTHOCATCS WHIUBHIyalbHBIE
TaMMBbI (IITAMMBI TPAAUIHOHHBIX MUKPOOPTaHU3MOB — GaKTepHH, MHKPOCKOITHYECKHE TPUOBI, TPOXKIKI
U T.[., LITAMMBI MUKPOOPTaHU3MOB, MOANAJAI0IINX O]l ONPEACICHUE KMUKPOOPraHU3M», — MPOCTEHIINE
MHUKPOCKOITYECKHE BOJIOPOCTH, MUKPOCKONINYECKHE JUIIAHHUKN, MHUKPOCKOITHMYECKHE OECIO3BOHOYHBIE
KUBOTHBIE U T.J.) U KOHCOPUUYMBI MHKPOOPTAaHH3MOB, KYJIbTYp KIETOK PAcCTCHHH H IKHUBOTHBIX
(cMeraHHbIe MITAMMBI MUKPOOPTaHU3MOB, ACCOIMAIINA MUKPOOPTAHU3MOB, CMEIIAHHBIC KYIBTYPHI KIETOK
pacteHwuii ¥ (WITK) )KUBOTHBIX U JP.).

J1s XapakTepUCTUKY MHIUBUIYAIBHBIX IITAMMOB MUKPOOPTaHU3MOB HCHOIb3YIOTCS, B YACTHOCTH,
Takde TpPHU3HAKH, KakK KyJbTYpHO-MOp(QoOJOrHuecKas XapakTepHCTHKa C YKa3aHHEM TeMIepaTypsl
BBIDAIIMBAHUS M BO3pacTta KyJIbTyphl, (H3UKO-OMOXMMHUYECKas XapaKTEPUCTHKA, OHOTEXHHUYECKas
XapaKTepUCTHKa W T.A. VHAMBHIyalbHBIE IITAMMBI KYJBTYP PAacTeHHI M JKHBOTHBIX XapaKTEpHU3YIOTCA
POIOCIOBHOM KyJNBTYp, CTAHAAPTHBIMHU YCJIOBHSIMH BBIPAIMBAHUS, JTAHHBIMH O BHJIOBOI IPUHAATICKHOCTH
U T.0. KoHcopmmyMBl MHKPOOPTaHH3MOB [AOMOIHUTENBHO K IEPEYHCICHHBIM ISl WHIWBUIYalTbHOTO
mraMMa MpU3HAKaM XapaKTepH3YIOTCS IPOHUCXOXICHHEM, (akTopaMu W YCIOBHAMH aianTalud M
CENIEKIUHY, YUCIIOM U JOMHHUPYIOIUMH KOMIIOHEHTaMH U T.1.

Ilpumenenue uszgecmubiX panee ycmpoucms, cnocobos, 6eewjecms, WMAMMO8 N0  HOBOMY
HA3HAYEHUIO COCIMOUM 8 MOM, 4MO U3BECHOE MeXHUUecKoe cpedcmeo npeonazaemcs UCHONb308ams C
UHOTL Yenblo 0I5l peuietus 3a0aiy, KOmopas He UMeNAcs 8 6udy MU A8MOPOM, HU OpYeUMU CReYUATUCAMU,
K020a énepevie cmany NPUMeHAmMs OAHHOe YCMPOLICME0, CHOcob, geujecmeo unu wmamm. Panee n3BecTHoe
CPEIICTBO OKa3bIBaeTCsA CIIOCOOHBIM YHOBIETBOPATH COBCEM HHYIO ITOTPEOHOCTH, B CBA3M C YE€M OHO
npuoOpeTaeT (QyHKIMIO, CYIECTBEHHO OTJIMYAIOIIYIOCS OT TOH, KoTopyro yxe umeeT. M3o0pereHue Ha



IIPUMEHEHUE HE XaPAaKTEPU3yeTCs HU KOHCTPYKTHBHBIMU, HU TEXHOJOTMYECKUMH, HU KaueCTBEHHBIMU
(peuenTypHBIMH) CpeACTBaMH. Ero CyTh 3aKNIIOYaeTCs B YCTAHOBJICHHH HOBBIX CBOWCTB YK€ H3BECTHBIX
00BEKTOB U OMpEICICHUH HOBBIX OONAcTel MX HCHOIB30BaHUS. IS XapaKTepUCTHKH M300peTeHuil Ha
IIPUMEHEHNE WUCIIONB3YIOTCSA KpaTKas XapaKTEepHUCTHKa MPUMEHSIeMOro oOBbeKTa, JAOCTaTO4YHas Ul €ro
UACHTU(UKAIMY, ¥ yKa3aHME HOBOTO HA3HAUCHMS U3BECTHOro o0BbekTa. K NMpHUMEHEHHI0 MO HOBOMY
HAa3HAYCHHUIO TPUPABHUBACTCS MEPBOC MPUMEHEHHWE HM3BECTHBIX BEHIECTB (MPUPOAHBIX M HUCKYCCTBEHHO
OJIYYCHHBIX) JUIS YIOBJICTBOPEHHUS OOLIECTBEHHOH OTPEOHOCTH.

Hapsiny ¢ o0bexktamu u3obperenuil B IlatenTHOM 3akoHe PD comepkuTcs mepedeHb TBOPUECKHUX
PE3yJIbTATOB, KOTOPbIE HE IPH3HAIOTCSA MATEHTOCHOCOOHBIMU H300perTeHusiMA (. 3 cr. 4). K Hum
OTHOCSATCH:

Hay4HbIE TEOPUH U MATEMATUYECKUE METO/BI;

METO/Ibl OPTaHHU3ALNH U YIIPABICHUS XO3IHCTBOM;

yCIIOBHBIE 0003HAYEHHS, PACIIMCaHNUs, IPaBHIIa;

METO/IbI BBINOIHEHUS XO3SIHCTBEHHBIX ONEpaLuii;

AITOPUTMBI U IPOTPAMMBI JUI BBIYUCIUTEIbHBIX MAIINH,;

IIPOEKTHI U CXEMBI IUIAHUPOBKU COOPY>KEHUH, 31aHUH, TEPPUTOPUIA;

pelleHns], Kacaroluecs TOJbKO BHELIHErO BMJA H3JAENUM, HAlpaBICHHbIE HA YIOBIETBOPEHUE
3CTETHUECKUX MOTPEOHOCTEH;

TOTIOJIOTHH MHTETPATIBHBIX MUKPOCXEM;

COpTa PaCTEHUH U MOPOJIbl JKUBOTHBIX;

pelleHus, IPOTUBOpeYaliye 00LECTBEHHBIM HHTEpecaM, IPUHIUIAM I'YMaHHOCTH U MOpaJIu.

OTO HE 03HAYaeT, YTO yKa3aHHBIE OOBEKTHI BOOOIIE HCKIIIOYAIOTCS M3 C(ephl NMPaBOBOH OXPAHBL
Hampotus, GONBIIMHCTBO M3 HUX MPU COOTBETCTBUH X yCTAHOBIEHHBIM B 3aKOHE KPHTEPHUSIM OXPaHACTCS
IIPaBOM, OJHAKO HE B KauyecTBE M300PETeHHH, a KaK MHBbIE OOBEKTHl MHTEIUICKTYaIbHONH COOCTBEHHOCTH.
Tak, NPOEKTH! IUIAHUPOBKU COOPY>KEHUH, 3[aHUM, TEPPUTOPUM OXpaHSIOTCA B KaueCTBE NPOU3BEIEHUIM
apXUTEKTYpPhl;, MPEUIOKEHUS, ONpENCNSIONINe BHEIIHWNH BHJ W3AENUH, MOTyT OBITH IPH3HAHBI
IIPOMBIIIJIEHHBIMA ~ 00pa3llaMy; HOBBIE COpTa pPACTEHHMH ¥ TOPOXABI JKUBOTHBIX  OXPaHSIIOTCA
3aKOHOJATENBCTBOM O CEJIEKIMOHHBIX JOCTIKCHUSAX; B KAa4EeCTBE CAMOCTOSATEIBHBIX OOBEKTOB OXpaHBI
BBICTYIAIOT TOIMOJOIMHM HWHTErpajlbHBIX MHUKPOCXEM M T.JI. 3aKOHOJATENb JHIIb IOJYEPKUBAET, YTO
Ha3BaHHBIE O00BEKTHI HE MPHU3HAIOTCA M300peTeHrAMH. OCHOBHOHN NMPUYHMHOI 3TOTO IS OONBIIMHCTBA U3
HUX CIYXHT TO, YTO OHU HE SIBISIFOTCS TEXHHYECKUMM pEHICHUSIMHU 3a/1aud, T.€. HE MOANAJAIOT IMOJ
HOHSITHE YCTPOMCTBA, crioco0a, BelecTBa Wik mTaMMa. EcTi jke KOHKpeTHOE pelleHue, Oyab TO peleHre
3a7a4M MO3HAHMS, PEIICHHE BHEIIHETO BHAA M3JETHS WIH HPOEKT COOPYXKEHUs, oOecrieunBaeT TOT WIH
UHOI TeXHUYECKUH Pe3yNbTaT, OHO MOXKET OBITh IPU3HAHO U300PETEHUEM.

Oco60 crenyeT OCTAHOBHUTBHCS HAa PEIIEHHSX, KOTOPbIM HE INPEJOCTABISIETCS NpaBOBas OXpaHa
BBUJLYy UX NpOMUEOpeuls 00ueCmeeHHbIM UHMepPecam, NPUHYUNAmM 2yMaHHocmu u Mopaiu. B orandue ot
IpYTHX OOBEKTOB, HE NPH3HABAEMBIX H300PETCHMSIMH, YKa3aHHbIE PEIICHHS COOTBETCTBYIOT BCEM
KPUTEpUSM MaTEHTOCIOCOOHOCTH, HO HE OXPAaHSIOTCS B CHIY NPSAMOro yka3aHus 3akoHa. Kak BepHO
OTMEUaeTcs B JIUTEPAType, IPH OTHECEHUH PELICHUI K IPOTUBOPEYAIINM OOIIIECTBEHHBIM HHTEPECaM CaMu
3TH «OOIIECTBEHHBIE HHTEPECH» JOIDKHBI OBITh OTPAKEHBI B TEX MJIM WHBIX MPABHUJIAX, YCTAHOBICHHBIX OT
UMEHH OOIIecTBa YIOJHOMOUYCHHBIMH Ha TO KOMICTCHTHBIMH OpraHamMu (Hampumep, 3amper
HCTIONB30BAHUS TEX MM WHBIX BEIIECTB, Y KOTOPBIX BBUIBICHBI KAHIIEPOTCHHBIC CBOWCTBA). B MpoTHBHOM
Cllydae CChIIKA Ha OOIIECTBEHHBIE HHTEPECH! MOTJIA OBl CITy’KHTh OCHOBAHHEM JUIS OTKa3a B MATCHTOBAaHUHU
OONBIIMHCTBA 3asBIsieMbIX pelleHUd. HampoTuB, oTpullaHue MNATEHTOCIOCOOHOCTH MO MpPHYHHE
OpOTUBOpEUUs] NPUHNMNAM TyMAaHHOCTM U MOpald OCHOBBIBAETCS Ha HPABCTBEHHBIX HOPMaX,
HOJICP)KUBAEMBIX TOJIBKO CHJIOH OOIECTBEHHOr0 MHEHMS (HAmpHuMep, 0 3TOi MpUYMHE HE INaTEHTYIOTCS
NPUCHIOCOONICHUS TS a3apTHBIX HI'P, OPYIHs caMOyOHIiCTBa | T.11.).

B ominune oT paHee IEHCTBOBABILErO 3aKOHOAATENbCTBA U3 MEPEUHS HEOXPAHSIEMBIX pEIICHHUH
UCKJIIOYECHBl SIBHO Oecmosie3Hsle M300peTeHus. UTo Kacaercs M300peTeHHM, MNPH3HABAEMBIX B
YCTQHOBJIEHHOM MOPSIIKE CEKPETHBIMH, TO OHM IOJB3YIOTCS MpaBoBOM oxpaHoil. OmHaKo YCIOBHsA
OpPEAOCTaBICHUsI 3TOM OXpaHbl, €¢ 00bEeM U MOPSJOK OOpalleHUs C CEKPETHBIMH H300pETCHUSMH B
cooTBeTCTBUM ¢ M. 5 cr. 3 IlateHTHOro 3akoHa P® 1OMKHBI OBITH OIpENENCHbl CHEIHAIBHBIM
3aKOHOZATENBCTBOM.

. YcnoBust natreHTocnocooHoctu 1. Beenenue

B cr. 27 Cormamenns TPUIIC ycraHaBnuBarOTCS TpPU KPUTEPUS MATEHTOCIOCOOHOCTH
u3o0perenus: 1) HOBH3HA, 2) U300peTaTeNbCKUil YPOBeHb (KHEOYEBUAHOCTH») W 3) MPOMBIILICHHAS
npuMeHUMOCTh. Kaxkmoe w3 yKa3aHHBIX TpeOOBAaHWH SIBISIETCS 3HAYMMBIM TOJBKO B TIPUBS3KE K
oTpeneNneHHon nate. HampuMep, TeneBuaeHNEe MOTIO CTaTh MATEHTOCIOCOOHBIM m300pereHneM B 1890 r.,



a B 1990 r. yxxe HeT. Hmke Mbl OOBSACHHM, YTO JaTOM MPHOPHTETa M300pPETCHHS, KaK MpaBUio, OymeT
ABIISATHCS JaTa MOJIa4y MATeHTHOW 3asBKH.

B cootBerctBuu ¢ m. 1 ct. 4 TlarenTHOro 3akoHa P® m300peTeHHIO MpeaoCcTaBIseTCs MpaBoBas
OXpaHa, €ClId OHO SIBJIIETCS] HOBBIM, UMEET N300pETaTENbCKUM YPOBEHD U MPOMBILIUIEHHO MPUMEHUMO. Kak
BUJUM, KPUTEPUHM MATEHTOCIOCOOHOCTH M300pETEHHUs MO POCCHICKOMY 3aKOHOJATENBCTBY IMOJHOCTBIO
copmagatoT ¢ TpedoBanusimu cT. 27 Cornamenus TPUIIC. Onnako u Cornamenue TPUIIC, u [TateHTHBIH
3aKk0H P® 0OCTaBIAIOT OTKPBITEIM BOIIPOC O TOM, UTO K€ IPENCTABIIET COO0M N300peTeHNE KaK TaKOBOE.

OTteuecTBEeHHAas HayKa, pPaBHO KaK W paHee [EHCTBOBAaBILIEE 3aKOHOAATENbCTBO, TPATUIHMOHHO
paccMaTpuBaIM H300pETCHHE B KAuCCTBE MEXHUYECKO20 peuwieHus 3adayu. B 3TOT pomoBOil mpu3HaK
M300peTeHNUS BKIAIBIBAIICS ABOSIKUI cMBICI. C OHON CTOPOHBI, H300pETaTEeIbCKOE MPEIIIOKEHHE JOIKHO
OBLIO HE MPOCTO CTaBUThH Ty MM MHYIO 33[a4y, a YKa3bIBaTb KOHKPETHbIE IyTH U cpeAcTBa ee pewmeHus. C
JpYroil CTOpOHBI, TPeOOBAIOCH, YTOOBI pellleHHe 3a/auu ObIJI0O TEXHUYECKHM, a HE KaKUM-IMOO WHBIM, B
YaCTHOCTH OPraHU3allMOHHBIM WM 3KOHOMHYECKUM. IIpu 3TOM akLeHT Aenajics He Ha caMoi 3azade, a Ha
CYIIHOCTH €€ pemeHus. VHBIME cJoBaMH, C TIOMOINBI0 HW300PETCHWS MOTJIa pemarthes Jodas
IpaKkThyeckas 3ajadya B OONACTH TEXHMKH, CEIbCKOIO XO3sICTBa, KyNbTyphl, 0Opa3oBaHus U T. A., HO
UCKJTFOUUTENIEHO TEXHUYECKIMH CPEJICTBAMH.

[Mpu3HaBacMble 3aKOHOM BHIBI TEXHUYECKUX PEIICHHUH PACKPHIBAJHCH Uepe3 IOHATHE «00beKm
uzobpemenusy. K uuciny o0beKTOB N300pEeTCHUSI OTHOCWINCH YCTPOMCTBA, CIIOCOOBI, BEILIECTBA, a TAKXKe
MPEIOKEHHUS TI0 IPUMEHEHUIO YK€ U3BECTHBIX YCTPOUCTB, CIIOCOOOB M BEUIECTB 110 HOBOMY Ha3HAUYEHUIO.
Takum o0Opa3oMm, M300peTEHHEM KaK TEXHHYECKHM pPEIICHWEM 3aadd MOTJIO0 OBITh INPH3HAHO JIUIIb
KOHKpETHOE paboTocmocoOHOE pelleHue, MpeUIoKeHHOe B BUAE yCTpoilcTBa, crmocoba, BelecTBa WU
MPEIOKEHHUS TI0 UCTIONB30BAHUIO ATHX 00BEKTOB 110 HOBOMY Ha3HAYEHHUIO.

Oo0pamrasce k [lareHTHOMY 3aKkOHY P®, 5erko 3aMeTHTh, Yro XOTSA CaM TEPMHH <TEXHHUYECKOE
pelIeHne 3a1a4n» B HEM U He YIOTPeOIseTcsl, KOHKPETHBIE TPeOOBaHMS, IPEABSIBISIEMbIE K H300pETCHISIM
B COOTBETCTBHU C ITUM KpUTEpUEM, B 3aKoHe NpUCYTCTBYIOT. IlarenTHbIdl 3akoH P®, xak u mpexHee
3aKOHOAATENBCTBO, TPSIMO YKAa3BIBACT HAa BO3MOXKHBIC OOBEKTH N300pETEHMS, TN PACIINPSI UX KPYT 3a
CYeT MITAMMOB MHKPOOPTaHWU3MOB, KYIbTYp KICTOK PACTeHHUH W KUBOTHBIX (1. 2 cT. 4). Bce oHM MoryT
OBITh OTHECEHbl K TEXHHYECKHM pEIIEHUSIM B COOTBETCTBHM C JHLMUKIIONEAMYECKUM OMpeaesieHueM
TEXHUKH KaK COBOKYIIHOCTU CpEACTB YEJIOBEUECKOW MEATENbHOCTH, CO3JAHHBIX U1 OCYILECTBIECHUS
MIPOIIECCOB MPOM3BOACTBA W OOCIYXKHBaHHsI HETPOM3BOICTBEHHBIX MpoOIeccoB obmectBa. Hamporus,
OOBENUMHAIONIMM MPU3HAKOM OOBEKTOB, HE MPHU3HABAEMBIX IaTEHTOCIOCOOHBIMH H300pPETEHUSIMH,
nepedeHb KOTOPBIX coaepkutrcss B 1. 3 cr. 4 IlareHTHoro 3akoHa P®D, sBisercs WX HETEXHUYECKHUH
XapakTep.

Takum 00pa3oM, B COOTBETCTBHH C JACUCTBYIOIINM 3aKOHOAATEIBCTBOM U30OpemeHuem
cuumaemcsi 8CAKUL OOCMUSHYMbIL Yel08eKOM MBOPUECKULl pe3yIbmam, CYWHOCMb KOMOpPO2o
COCTNOUM 8 HAXOHCOEHUU KOHKPEMHbIX MEXHUYECKUX cpeoCcms peulenus 3a0aqu, 803HuKuell 6 cepe
NpaAKmMuyeckou 0esmenbHoOCmu.

Bonpoc o ToM, oxpaHsAeTcs JM AaHHBIA pe3yJabTaT 3aKOHOM, JIEKHUT B MHOW IJIOCKOCTH M caMm IO
cebe He Wrpaer pelarouleil pojlid B MPU3HAHUU TOTO WMJM MHOTO MpeasoxeHus uzodpereHueMm. OgHU
HW300pETeHUs, KOTOpBbIE OTBEYAIOT TMPEAYCMOTPEHHBIM 3aKOHOM TpeOOBaHUSM, CTAaHOBATCS B
YCTaHOBJIEHHOM HOPSKe O(UIIHATEHO IPU3HAHHBIMA OOBEKTaMH OXPAHEI; IPyTHe H300pETEHUs, KOTOPEIe
TakKUM TpeOOBaHUSAM HE COOTBETCTBYIOT WJHM XOTA OBl W COOTBETCTBYIOT, HO He OG(OpPMIJIECHBI B
YCTQHOBJIEHHOM TIOpSAKE, OXPAaHOH HE TONB3YIOTCSA, XOTS M HE IEepecTaloT OBITh M3-32 3TOTO
n3o0peTeHusIMH. K 4nciry mociefHuX MOTyT OBITh, B YaCTHOCTH, OTHECEHBI TAKHE TEXHUIECKUE PEeIICHHS,
KOTOpblE HE O00NajgaroT OOBEKTUBHOW HOBU3HOHM, XOTS U SBISIOTCA PE3yJlbTaTaMH CaMOCTOSATENbHOM
TBOPYECKOW pabOTHhI; pelIeHHs, IPOTUBOpEYAIe O0NIECTBEHHBIM HHTEpEcaM, MPUHIIUIIAM TYMaHHOCTH U
MOpaJId, 1 Jp.

[IpaBoBoii OXpaHOI TMONB3YIOTCS TE W300pPETEHHs, KOTOPBHIC SBILIIOTCS HOBBIMH, HWMEIOT
M300peTaTeNbCKiii YPOBEHh M MPOMBIIUIEHHO MPUMEHUMBI. YKa3aHHbIE KPUTEPUH OXPaHOCIIOCOOHOCTH
OyIyT pacCMOTpPEHBI HUXe OoJiee IETabHO.

2. HoBu3zua

TouHoe ompenereHHe HOBHU3HBI H300pPETEHUS OCTAaBICHO HAa YCMOTPEHHUE HAIMOHAIBHOIO
MATCHTHOTO 3aKOHOJATENLCTBA. B pa3inuuyHBIX MEXIYHAPOTHBIX KOHBEHIUSAX IO TMATEHTHOMY TIpaBy
CIIEIUANBHO HE YTOYHSETCS, KaKhue WMEHHO CBEJCHUS JOJDKHBI OBITh COOOIIEHBI B IMOATBEPKIACHHE
HOBH3HBI M300peTeHus. [loaToMy B pasHBIX CTpaHaX B pEHIEHWH STOr0 BOMPOCa HaOIOJAOTCS
3HAYHUTENbHBIC PACXOXICHHsA. B 0ojice CTPOrMX INPaBOBBIX CHCTeMax (IEHCTBYMONIMX, HAIpUMEp, B
€BPOIENCKUX CTpaHax) eCThb KpUTEpHH abCOJIOTHOM, T.e. OOIIEMHPOBOM, HOBH3HBEL Eciam o momobHOM
n300peTeHnu rae-nubo myonukoBanack WHGOpMaIrsi, ObLUTH ClETaHbl YCTHBIE COOOIIEHUS WM OHO OBLIO



o0ImMM JOCTOSIHAEM, TO B TaKUX CHCTEMaX B MAaTeHTe Ha M300peTeHHe OyIeT oTka3aHo. EamHCTBEHHOE
UCKJIIOYEHUE MOXXET OBITh CHIENIaHO B ciydae, eciu uHpopMmauus o0 n300peTeHHH Obula pacKphiTa B
HapyIlleHHe 3aKOHOAATEIbCTBA 00 0XpaHe KOMMEPUYECKOW TalfHbl. B HEKOTOPBIX CTpaHaX HE MPUHUMAIOTCS
BO BHUMaHHE TaKWe BUABI PACKPHITHI MH(POPMAILUH, KaK yCTHHIC CBENCHHSA. B CBS3M C BaXHOU POIBIO,
KOTOPYIO MI'paeT €BPOIEHCKUIl PhIHOK, paboTa Hal OONBIIMHCTBOM HM300pETEHH BeleTcsl B 00CTaHOBKE
MIOJTHOM CEKPETHOCTH C TE€M, YTOOBI HE CTAaBUTH I10]] yTPO3y HAIMYKE IMPU3HAKa OOLIEMHUPOBONH HOBU3HEL, a
CJIEJIOBATEIBHO, M BO3MOXHOCTh TOJYUYCHHS CBPOINEHWCKON MAaTeHTHOW oXpaHbl. B OONBIIMHCTBE CTpaH
n300peTeHre OTBeYaeT KPUTEPHIO HOBU3HBI, KOTZIa OHO B LIEJIOM HE OBLIO ONMKCAaHO HU B OJHOM MCTOYHUKE.
Ecmu CBCACHUA 06 YPOBHE€ TEXHHUKHU, H€O6XO}Z[I/IMI:IC A JOCTHIXKCHUS PE3YyJibTaTa, KaKUM SABJIACTCA
N300peTeHNE, MOTYT OBITh MOJTYYEHBI U3 COUETaHUs HH(POpMANK U3 HECKOJIBKUX HCTOYHUKOB, TOTa PeUb
y>Ke TOJDKHA MJITH He 0 HOBH3HE, a CKOpee 00 «H300peTaTeIbcKOM Iare Wik U300peTaTeIbCKOM YPOBHE»
HU300pEeTEeHNUS.

[NaTentHeiii 3akoH P® ompenenseT HOBU3HY KaK HEH3BECTHOCTh HM300pETCHHS W3 CBEICHHH 00
ypoBHe TexHuku (m. 1 cr. 4). Jlanee packpbIBaeTCs CaMO MOHITHE «YPOBEHb TEXHHUKH». CBEICHHUS 00
YpOBHE TEXHHMKH BKJIIOYAIOT JIIOOBIE CBEACHUS, CTABIINE OOILIENOCTYIHBIMH B MUPE JI0 JaThl MPUOPHUTETA
H300pEeTEeHNUS.

Jannast GpopMyITHpOBKa MO3BOIISET aKIEHTHPOBATh BHUMAaHHME Ha TPEX OCHOBHBIX MOMEHTaX. Bo-
NEPBBIX, NPU HCCIEJOBAHUM HOBU3HBI 3afBICHHOTO PEIICHUS HCIONB3YIOTCS JHUIIb OOIIeNOCTYyIHbIE
CBEJICHUS, TO €CTh CBEJEHHs], C KOTOPBIMH MOXET O3HAKOMHUTHCS JTH000€ 3aMHTepecoBaHHOe NHIO. [Ipu
3TOM K OOIIEIOCTYITHBIM UCTOYHUKAM HH(POPMAINH, B YACTHOCTH, OTHOCSITCS: OIyOJIMKOBAHHEIC OTMCAHMUS
K OXPaHHBIM JIOKYMEHTaM; POCCUCKHE M3MaHus (C JIaThl MOMUCAHUS B [I€YATh); APyrHe U3MaHus (C AaThl
BBIIyCKa B CBeT); or4eThl O BhimonHennn HUP u OKP; marepuaibl JUCCEPTAIMiA; 3KCIIOHATHI,
IIOMEIIICHHbIE Ha BBICTABKAX; YCTHBIC MOKJIAJBI, JICKIWH, BBICTYIUICHHS; CBEICHHS 00 OTKPBITOM
MIPUMEHEHUH aHAJIOTHYHBIX pemieHuit u T. 1. HampoTus, Besikoro poxpa ciyeOHast, 3aKphITasi, CeKpeTHas
I/IH(bOpMaHI/ISI BO BHMMAaHHUC MPHU UCCIICA0OBAHUN HOBU3HBI HC TPUHUMACTCA.

Bo-BTOpHIX, IpH TPOBEpPKE HOBU3HBI YUYUTHIBAIOTCS CBEIEHHS, CTABIINC OOMIETOCTYMHBIMH HE
TONBKO B Poccun, HO U B 3apyOeKHBIX cTpaHax. MHBIMH clOBaMy, HOBH3HA H300pETEHHS TOJDKHA HOCHTD
a0COJIIOTHBII MUPOBOM XapakTep.

B-Tperpux, npu onpeneneHuu HOBU3HBI MOI'YT HCIOJB30BaTbCs TOJBKO T€ CBEAEHUS, KOTOpHIE
CTajqH OOMIETOCTYIMHBIMH O JaThl MPUOPHUTETa M300peTeHus. Bompoc o TOM, Kak ompenenseTcs nara
MPUOPUTETA U300pETeHHUS, OYAET PACCMOTPEH UyTh HUXKE.

[To oOmiemMy mpaBuily pelIeHHE MepecTaeT ObITh HOBBIM C TOTO MOMEHTA, KOTJa CBEJCHHUA O HEM
ormyONMKOBaHEl WM pEIIEHHE HAauYMHAeT OTKPHITO HCIOJBb30BaThea. Ho camoMy pa3paboTdmky
MPEJOCTABISIETC BO3MOXKHOCTh NOJATh 3asBKY €lle B TEUCHHE LIECTH MECSIEB, U -OHA B TEUYEHUE 3TOTO
CpOKa CUMTAETCs] HOBOM.

IMpenocraBienue caMuM pa3pabOTUMKaM JIBTOTHI 10 HOBH3HE OOYCIIOBIEHO TEM, YTO HEPEAKO IO
moJadd  3asABKH  HEOOXOAMMO Ha TIPAKTHKE MPOBEPUTh TaKWe KadecTBa pPEIICHUS, KaK €ro
KOHKYPEHTOCTIOCOOHOCTh, BO3MOXKHOCTh OBICTPOTO MPOMBIIIIEHHOTO OCBOCHHS, CTOMMOCTh BHEAPEHUS U
T.1. UToOBI cnenath 3TO B CHOKOWHOW 0OOCTaHOBKE W 03 OmMaceHWi YTpaTUTh MAaTEHTOCHOCOOHOCTH,
3asiBUTEISIM BO BCEM MHpE MpPENOCTaBiIseTCs JbIOTHBIM NEepuoJ, B TEYEHHE KOTOPOrO0 OHM MOTYT
MPOBEPUTH HAIMUKE Y U300PETEHUS TOJOOHBIX KauecTB.

3. U3o0peTaTebCcKuii ypoBeHb

[laTenToBaHME JOPOTO OOXOIUTCS OOIIECTBY B TOM CMBICIIE, UTO JUISl AP KaHUS LIEHBI HA BBICOKOM
YpOBHE MAaTEHTOOONAgaTeNb IMPOM3BOIUT CBOH TPOMYKT B OO0BEME MEHBIIEM, YeM COILHAIBHO
onTUMaNbHBIA. [y o0mecTBa ObUTO OBI HellenecooOpa3HbIM HECTH MOA00HBIE U3ACPKKH, €CITH ObI OHO HE
MONyYajo B3aMEH COOTBETCTBYIOWICH KOMIIEHCanuu. Vmes, KOTOpas BUTAaeT B BO3AYXE H SBIACTCA
OUEBUIHOH, HEe cynuT o0miecTBy peanbHOl 1ojb3bl. [loaTromy B Cornamenue TPUIIC BBeaeHO MOHATHE
«H300peTaTeNbCKUi Iar», Ie MO IIaroM I0ApPa3syMeBaeTCsl Cepbe3HOe MPOIBIDKEHIE BIIEPEa B YPOBHE
3HaHmui. B Texcre CornameHus OOuH U3 KPUTEPUEB TATEHTOCIIOCOOHOCTH H300pPETEHHS OTPENeIIeTC s KakK
CHHOHMMAaMH TaKUMH MOHSATHSIMH, KaK «H300peTaTelbCKUI Iar» Wi «HEOYEBHUAHOCTb H300pETEHHS».
[Ipn »TOM mocnenHee MOHATHE 3aMMCTBOBaHO M3 mareHTHoro mpasa CIIIA. B oTHomeHuM mOHSTHS
HEOYECBHIHOE H300peTeHHEe» BO3HUKACT BOIPOC. HE OUYEBHOHOE Ui Koro? B OompmmHCTBE CTpaH
3aKOHOM, MHBIMHU MaTEHTHBIMH aKTaMHU WU CyAeOHON MPAaKTUKON BBIBEACHO MPABUIO «OYEBHIHOCTH IS
0OBIYHOTO CIIEIMANTUCTA B TAaHHOW oOmactu». [1ocKoNbKy B HAcCTOsIIEEe BpeMs H300peTeHHs 1Mo OONbIIeiH
YacTH JEeNaloTCs YYCHBIMH W MHXXCHEPaMH C YHHBEPCHTETCKHM 00pa30oBaHHEM M yUCHBIMH CTEICHSMH,
«OOBIYHBIM  CHEeUMaIuCT»  CEerogHs — O3TO YK€  YpOBEHb  YYEHOTO WM  HHXEHepa,
BBICOKOTIPO()ECCHOHATILHOTO B OMPEICTICHHON 00J1aCTH, @ OTHIO/Ib HE YPOBEHB PAOBOTO TPaKIaHHUHA.

SIcHO, YTO ompeneNneHne TOTo, YTO SBJIICTCS OYCBHIHBIM, CYOBEKTHBHO TI0 cBoel mpupoze. Crops



Ha JaHHYIO TEMy MOTYT BO3HHKHYTH KaK B Mporecce O(pOpPMIICHHS MATEHTHOW 3asBKH, TaK ¥ Ha CTaIUH
CylneOHbIX pPa30upaTeNnbCTB O HAPYILIEHWH MaTeHTHBIX MpaB. IlaTeHTHas cimyx0a MOXET OTKa3aTh B
MPUHATUHN 3assBKM Ha M300peTeHHe Ha TOM OCHOBAaHHWH, YTO MOCYMTAET M300peTeHHe OYeBHAHBIM. Eciu
HallMOHAJbHOE TMaTEHTHOE 3aKOHOJAATENIbCTBO IMPEIycMaTpPUBAE€T BO3MOXKHOCTb [UIA TPEThUX JIMI
BBIIBUTaTh (HOPMAJIbHBIE BO3PAXKEHHS NPOTHB 3afBKH, OIIOHEHT TaKKe MOXET HX OOOCHOBBHIBAThH
OUYEBUIHOCTBIO M300peTeHus. [IpaBaa, maTeHTHas cinyk0a MOXKET OTBEPTHYTh MOJ00HBIE BO3pakeHUs. B
T000M W3 TaKWX CIydaeB MEpOW 3amuTHl OyIeT cHadala ameuiiIus K MECTHBIM OpraHaM HaTeHTHOW
OXpaHbl, a 3aTeéM YK€ B BBIIIECTOALINMA CyJ CHEIUaTbHOW WU OOLIed IOPUCOUKIUN B CTOJHLE TOTO
roCylapcTBa, Tlie HAXOIUTCS MaTeHTHAsA clyxk0a. M MmocKoIbKy amnejuIsluOHHBIE MPOLEAYPhl IPOXOIAT B
CXOHOM TIOpSZIKE, €CTh BEPOSTHOCTH TOTO, YTO MMEHHO CyJcOHas NpakTHKa pasHBIX CTPaH MOPOIHT
JOCTaTOYHO €TUHOOOpa3HBIE KPUTSPHH ONIPEeNICHNsT OYeBUIHOCTH H300peTenus. [Ipobiema ycnoxHseTCs
TEM, 4TO €CTh CTpPaHBbl, IJI€ CYIIECTBYEeT CHCTEMa Pa3HbIX CYJOB, pAaCCMATPUBAIOIINX MATCHTHBIC NieNa B
KayecTBE NEpBOM MHCTAHLUH, U MHOIO NMPOMEXKYTOUHBIX aNeUIALUOHHBIX MHCTAHIUH, B IOPUCAUKIIMIO
KOTOPBIX BXOJUT PACCMOTPEHHME Jed O NaTeHTHBIX HapylleHusX. OTBETYMKM IO TaKUM JelaM, Kak
MPaBUJIO, B KaXI0H MHCTAHLUHU JJOKA3bIBAIOT, YTO MATEHT HE MOXET UMETh IOPUINYECKON CHIIBI B CBS3H C
OUYEBHUIHOCTBIO M300peTeHNs. B oTaenbHO B3ATOH IpakTHKE cyaa oOmmiel IOpUCAMKLINU PAacCMOTpPEHHE
MaTEeHTHBIX JeJl CIy4aeTcs JOCTAaTOYHO PEIKO, M MOTOMY Majlo BEPOSTHO, YTO M3 UX NMPAKTHUKH POAUTCS
KPUTEpHUil ompeaeneHuss 0O4eBUAHOCTH M300peTeHus. [1o 3Toi mpuumHEe MHOTHE SKCHEPTHI MO MaTeHTaMm
MOJIZICPKUBAIOT UACK0 CO3JaHMUS €IMHBIX MMATEHTHBIX alleJUISIIIMOHHBIX CYJIOB B KaXK10# cTpane. [1o 3Toif ke
JIOTMKE IpeJlaraercs CO3JaHue eAMHOro amneurnuoHHoro cyna ainsd EC ¢ ropucaukiuei paccMOTpeHus
MATeHTHBIX J1eJ, BO3HUKAIOIINX B CTpPaHaX—4JIeHaxX COI03a.

B coorBerctBum ¢ m. 1 ct. 4 IlatenTHOrO 3akoHa PD uzobOpemenue umeem uzobpemamenvckuil
YpogeHb, eciu OHO O CReyudmucma seHuviM 00paszom He ciedyem u3 yposHs mexuuxy. Kak BHINM,
YPOBEHBb TEXHHUKH CIIY’)KUT MCXOMHOW 0a30i JJs OmpeAereHus He TOJIHKO HOBU3HBI pa3paboTKH, HO U €e
HU300pETaTeNIbCKOTO yPOBHSA. Be3yclioBHO, 3TO CBHAETENBCTBYET O ONU30CTH YKa3aHHBIX KPUTEPHEB, HO
OTHIO[b HE O3HayaeT uX coBHaaeHus. Ilpu aHamuse ypoBHA TEXHUKH BO BpEMs IIPOBEPKU HOBU3HBI
3asIBJICHHOT'O N300PETCHNUS BBISBILTIOTCS aHAIOTH H300pPETEHHS U IIPOU3BOIUTCS CpaBHCHHE H300pETEHUS C
KaXJbIM W3 aHAJIOroB B OTAENbHOCTH. llpm ompeneneHUH HOBU3HBI HM300peTEHHUs HE OIYCKaeTcs
NPUBE/ICHIE HECKOJIBKUX HCTOYHHKOB HH(MOpMAIWU JUIS JTOKAa3BIBAaHMS WM3BECTHOCTH COBOKYITHOCTH
MIPU3HAKOB U300pETeHHU.

HanpoTuB, mpu wucciepoBaHMM TOTro, OONagaeT JM 3asABICHHOE pELICHHEe H300peTaTeNbCKUM
YpPOBHEM WIIM HET, B PacyeT MOXKET MPUHUMATHCS WHPOpMAIMS O JIOOBIX pelIeHUsX, 00Ialaronmx
IpU3HAKaMH, XapaKTEPHBIMHU JJIS HCCIEAYEMOTO0 pemmeHus. HpIMH c1oBaMH, H300peTaTeIECKIM YPOBHEM
Oyzer o0nagaTh JUIIb TO PELIEHHE, KOTOPOEe MMEET MPHU3HAKH, €llle HEe M3BECTHBIE M3 YPOBHS TEXHUKH.
I[Ipy 3TOM BO BHUMaHHE TNPHUHUMAIOTCS TOJBKO OOIIEAOCTYNHbIE cBeleHUs. [logaHHbIe 3asABKHA Ha
n300peTeHNE U TIOJIE3HBIE MOJIENH, a TaKKe 3allaTeHTOBaHHBIE B Poccuu n300peTeHns 1 OJIe3HbIe MOIECIH,
€CJIM CBEJCHUS O HUX HE OIyOJIMKOBaHBI, B YPOBEHb TEXHUKHU IPU UCCIEAOBAHUM JaHHOI'O KPUTEpPUS HE
BKITIOYAFOTCA.

N3o0peTarenbckuii ypoBeHb, KaK M HOBH3HA, YCTAHABIMBACTCS Ha ATy NMPUOPHTETA. 3asBHTEIIO
TOYHO TaK € MPEIOCTaBISIETCS 6-MECSYHBIN JBrOTHBI CPOK, B TEUCHHE KOTOPOTO, HECMOTpS Ha
o0HapoJOBaHUE CBEJEHMI O CYIIECTBE pELICHHS CaMUM pa3padOTUMKOM, OHO CHUMUTAeTCi elie He
YTPATUBIINM H300pETaTEIBCKUN YPOBCHB.

[pu aHamm3e CymecTBa KpUTEPHS «H300pETATEIECKUA YPOBCHD» IIEPBOCTEIICHHOE 3HAUCHHE UMEET
TPaKTOBKA MOHATUN «CHEIMAJHCT» U «OUEBUIHOCTBHY», UYepe3 KOTopble OH ompexaenserca. B IlarenTHOM
3akoHe PD moHATHE «crienuamicT» He packpbiBaeTcs. ONMupasch Ha OMBIT T€X CTPaH, B MaTEHTHBIX 3aKOHAX
KOTOPBIX HCIIONB3YeTCS d3Ta YCIOBHAS (HUrypa, MOXHO CJENaTh BBIBOM, UYTO TOJ CIICIHAIHCTOM
MOJIpa3yMeBaeTCs JUIO, 00MaAaolee TOCTYIHBIMI CPEIHUMHU 3HAHUAMU B TOH OO0JIaCTH, B KOTOPOH OHO
paboTaeT U K KOTOPOH OTHOCHUTCS 3asIBIICHHOE H300peTeHHE.

OueBUIHO, YTO B COBPEMEHHBIX YCIIOBHSAX HENB3s OBITH CIIEIIHAJIIICTOM BO BCEX OOJIACTSX 3HAHWS,
«crienuanucToM BoooOue». [loaToMy npu mpoBeleHNH SKCHEPTU3bl N300pETaTeNbCKU YPOBEHb JOJKEH
MPOBEPSITECSA 110 BCEM OOMICOCTYNMHBLIM HCTOYHHKAM HMH(OPMAIIMH, OJHAKO B Mpeaesiax TOW o0JacTH
3HAaHUH, K KOTOPOW OTHOCHUTCS 3asBIICHHOE H300pETCHHE.

UYroOBl OBITH MATEHTOCHOCOOHBIM, M300peTeHHE HE MODKHO SBHBIM IS CICIHANHACTOB 00pa3oM
CJIEJIOBATh U3 YPOBHS TEXHUKH, TO €CTh OBITh JUIs CHEIMATNUCTa O4eBUAHBIM. OUeBUAHOE — 3TO 3HAUUT HE
BBIXOJSIIEE 3a MPENeNibl HOPMAIBFHOTO IPOrpecca B TEXHOJOTHH, a caMo CO0OH pazymeromieecs W ke
JIOTUYECKU BBITEKAIOIlee M3 YPOBHSA TEXHHUKHM, TO €CTb HE Mpearojarailuiee HCIoiIb30BaHusg
M300peTaTeNnbCckoro  TajaHTa. JTO Te  pellleHus, K KOTOphIM crocoOeH mpuiith 11060t
KBaJTU(UITMPOBAHHBIN CIIEIIUATUCT B OMPEACIICHHON 00JIACTH TEXHUKH.

4. IIpoMbInIeHHAs] MIPUMEHUMOCTH



Takoli kpuTepuii MAaTEHTOCIOCOOHOCTH H300pETeHMS, KaK NPOMBIIIJICHHAS TPUMEHUMOCTh, HE
uMmeer eauHooOpazHoro TonkoBaHus. B Cormamenun TPUIIC ykassiBaeTcsi, 4YTO CHHOHHMOM
IIPOMBIIIIEHHON PUMEHUMOCTHY SBJISIETCS TMOHATHE IOJE3HOCTh M300peTenus». IIpeacrasmsercs, 4To
00a TIOHSTHSI TyMaHHBl B PaBHOW CTENMEHHU. ECTh JIOAM, KOTOphIE OOpaIIarOTCs ¢ MATEHTHOW 3asBKOU
UCKJIFOYUTENIHO JUIS TOTO, YTOOBI CAenaTh 3TO ¢akToM cBoel Ouorpaduu. BONBIIMHCTBO Ke 3asBOK
JIeJTaeTCsl KPYITHBIMU KOMITAHUSIMH TIOCTIE TOTO, KaK OHM TIIATeJIhHO B3BECHIIHM 3aTPaThl HA TATCHTOBAHUE U
MPEAIOIaraeMyo MPUOBLTH OT TOMYYEHUs UCKIIOYUTENBLHBIX IpaB. TakuM o0pa3oM, 1o OOJIBIIOMY CUETy
MaTeHTOBaHWE — 3TO Hekas 00JacTh pacueTa NMpUOBUIM OT MUCTOJIb30BaHUA M300peTeHus. Bompockr mms
00CYXKJICHUS BO3HUKAIOT B CUTyaIllM, KOTZa M300peTaTh jKelaeT OXBATHTH 3asBKOW OOJBINYIO OOJIACTh
OyJylHMX TEXHOJIOTHH, HE PacKphIBas MPH 3TOM HH(GOPMAIHMIO HACTOJNBKO, YTOOBI cAenaTh M300peTeHHE
npUMEeHUMBIM. Tak, HampuMmep, BO3HUKIM CHOPHI TPU TOMBITKE 3alMaTeHTOBATh HOBBIM XHUMHUYECKHH
KOMIIOHEHT, O KOTOpOM OBLIO 3asABJICHO TOJBKO, YTO «OH MOXKET OBITh HCIOJIB30BaH B HAYYHBIX
JKcIepuMeHTax». [Ipu BbIaye MaTeHTa Mo TaKoW 3asiBKE €CTh PHCK, YTO HEKTO COOMPAET KOMITBIOTEPHYIO
0a3y JaHHBIX 0 BO3MOXKHBIX XMMHYECKHUX KOMIIOHEHTaX U MPOCTO TeYaTaeT 3asBKH Ha KXKBIA U3 HUX, HE
MIPUHOCS PeaTbHON MOJB3bI OOIIECTBY.

CornacHo [lateHTHOMY 3akoHy P® mnpu3sHakoM H300peTeHUS SBISACTCS  HPOMbBIUICHHAS
npumenumocms. W300peTeHHe SBIAETCS MPOMBIIUICHHO TPUMEHHMBIM, €CJIH OHO MOXET OBITh
UCTIOJB30BAHO B TIPOMBIIIJICHHOCTH, CEJIbCKOM XO3SHCTBE, 3APaBOOXPAHEHHH M JPYTHX OTPaCIsX
nestenbHOCTH. CaM TEePMHH «IIPOMBINIJICHHAS TMPHUMEHUMOCTh» HE BIIOJHE aJIeKBaTHO OTpaXkaeT
BKJIaJIbIBAEMOE B HEro cojepkanue. B Poccuu, kak u Be3ne, eMy Jaercs caMoe€ HIMPOKOE TOJIKOBAHUE,
O3Hauaromiee, o CyTH Jieia, BO3MOXKHOCTh MPAKTHYECKOTO HCIIOJIb30BaHUs M300peTeH s B 11000 chepe
YeJIOBeYeCKO aesrenbHOCTH. Cremyer 0co00 TOAYEpKHYTh, YTO B COOTBETCTBHH C POCCHHCKUM
ITaTeHTHBIM 3aKOHOM TPOMBIIIJICHHO MPUMEHUMBIMH CUHUTAKOTCS ¥ METOJIBI MPO(HIAKTHKH, TUATHOCTHKH
W JiedeHus 3a00NeBaHWI JIIONEH U JKUBOTHBIX, KOTOpBIE IO 3aKOHOJATENbCTBY MHOTHX CTpaH He
MIPU3HAIOTCS TATEHTOCIIOCOOHBIMH.

B oTiMuue OT MpPU3HAKOB HOBU3HBI M HW300pETATENBCKOTO YPOBHS KPUTEPUH MPOMBINUICHHON
MPUMEHUMOCTHU TIPSIMO HE CBS3BIBACTCS 3aKOHOM C YPOBHEM TEXHHUKHU W JIaTOW mpuopurera. Mexmy Tem
TakKasl CBs3b, 0€3yCIIOBHO, UMEETCsI, XOTS TIOJXO0/ K UCTIOIh30BAHUIO H3BECTHBIX CBEJCHUN, OXBATHIBAEMBIX
MTOHSTHEM «yPOBEHb TEXHUKH», SABJSICTCA WHBIM. ECIIM ¢ TOYKM 3pEeHHs HOBH3HBI M U300pETATEIIECKOTO
YPOBHSI 0053aT€NFHO JOHKEH MMETh MECTO BBIXOJ 3a MpPEAeNbl YPOBHS TEXHHKH, TO TPU TPOBEPKE
MPOMBIIIEHHON IPUMEHUMOCTH JIOJPKHO OBITh YCTAHOBJICHO, YTO U300pETEHHE OCYIIECTBUMO UMEHHO IIPH
JTAHHOM YPOBHE TEXHUKH.

E. ®opmanbHbie TpeOOBaHNS K 3asiBKe HA IAaTCHTOBAHUE
1. Beeneunune

CyImecTBYIOT YeTKHE MEeXIyHapOIHBIE CTaHTApTHl O(OPMIICHHS MAaTEHTHOW 3asBKU. [ aBHBIMH
JOKYMEHTaMH, B KOTOPBIX OHH H3JIOXKCHBI, SIBISIFOTCS JJorOBOp 0 MaTeHTHOH Koonepanuu U MHCTpyKIus K
HeMy®. 3asBKH, IOCTYNAIOIIHE B COOTBETCTBHH C IPOLCAYPAMH, YCTAHOBICHHBIMH JlOrOBOPOM, M
COCTaBJICHHBIC C COONIOJICHNEM BCEX (POPMATBHBIX TPEeOOBAHUH, TOIDKHBI IPUHUMATECS YIACTBYIOIINMH B
HEM CTpaHaMH, BHE 3aBHCHMOCTH OT TOTO, COOTBETCTBYIOT OTH 3asBKH WIH HET (OPMAaIBHOCTSIM,
NPUHATBIM B JTAHHOH OTHENbHO B3ATOW cTpaHe. Hampumep, no moamnucanusi JloroBopa o MaTEeHTHOM
kooneparuu B CIIIA He mpHUHMMaNUCh NATEHTHBIC 3asBKH, BHIIOJIHCHHBIE Ha Oymare Qopmara A4.
HeiictBytommas MHcTpykius k JloroBopy NpeanuchiBaeT BceM CTpaHaM NMPUHUMATh 3asBKM Ha Oymare
atoro ¢opmaTa, €clid OHU MPENCTaBIAIOTCA ¢ cobmroaeHneM Bcex mpouenyp. CLIIA Obuid BBIHYKIEHBI
nocne moanucaHus JloroBopa H3MEHUTh CBOM IMpaBWia. MHOTHE CTpaHbl BBeNH y cebsd Te xe
(hopMaTBHOCTH, YTO M TPEXyCMOTpEeHHBIE J[oroBOpoM, M CTalM MX HPUMEHSATh B OTHOIICHHWH 3asBOK, HE
AMEIOINX MEXIyHApOJHOTO XapakTepa. B IemoM 3To cephe3HO IMOBIMUIO Ha IpoIece YHH(HUKAIH
oopmienust nateHToB. J[OrOBOPOM O MATEHTHON KOONEpalud M PErIaMeHTOM K HeMy ObUI BBEAEH B
JieiicTBHe Tenblid Habop cnenuduuecKkux TpeOOBaHWH, Kacaomuxcs U GOpMBI, U copep KaHUs TATEHTHON
3asBKH.

Crarneii 3 (2) JloroBopa mpeaycMaTpuBaeTesl, u4To:

«MexayHapoaHas 3asBKa TOJDKHA CONEPKATh, KaK 3TO MPEIyCMOTPEHO B HacTosmeM JloroBope u
WHcTpykiuu, 3asiBICHUE, OMECaHue H300peTenust, GopMyity u300peTeHus, yepTexu (eciiu He0OX0AUMO) U
AHHOTAIHIO.

OI[I/IH W3 BOKHEHIIINX MPUHIUIIOB, Ha KOTOPbIX OCHOBAaHA MaTCHTHAasd CUCTEMA, COCTOUT B TOM, YTO
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HEMPEMEHHBIM YCIIOBHEM TPEIOCTABICHHS TPABOBOW OXpaHbl TOW WJIM HMHOH pa3pabOTKe SBISETCS
oduLMaIbHOE MPU3HAHHE ee OOBEKTOM MAaTeHTHOro mpaBa. CaMo MpHU3HAHHUE MOXKET OCYIIECTBISATHCS
pasHBIMU MyTSAMH, OBITh OTHOCUTENBHO CIOXHBIM WJIH, HAMPOTUB, CBEJICHHBIM K MPEJEIbHO YIPOIEHHON
(hopMaNbHO# Tporieype, KOTopas, OTHAKO, o0s3aTenbHa. Eciu uzobpemenue omseuaem 6cem Kpumepusim
OXPAHOCNOCOOHOCMU, HO OPUYUATLHO OAHHBLI Gakm He NOOMEEPI’COeH, OHO NAMEHMHbIM NPABOM He
oxpausiemcs. B 3TOM COCTOMT OJHO M3 BAXKHBIX Pa3UYUd, CYHIECTBYIOIIUX MEXAY MAaTEHTHBIM H
ABTOPCKUM TIpaBOM. B oTIW4mMe OT aBTOPCKOTO IMpaBa, KOTOPOE OXPAaHSET IPOU3BEICHUS HAYKH,
JUTEPATypbl U UCKYCCTBA C MOMEHTA PUJaHUI UM O0BEKTUBHON (DOPMBI, JOMYyCKaIOMIEH BO3SMOXKHOCTD HX
BOCIIPUATHSI JPYTMMH JIMIAMH, TaTEHTHOE TMPaBO OXPaHSET COOTBETCTBYIOIIME TEXHUYECKUE W
XYJI0)KECTBEHHO-KOHCTPYKTOPCKHE  Pa3padOTKA  TONBKO TOCiHe O(HUIMANIBHOTO TpPH3HAHUA — HMX
H300pETCHHUSMH, TIOJIE3HBIMA MOJCISAMH MM MPOMBIIUICHHBIMHA 00pa3lamMu, dYTO Mpearnoiaraet
BBIIIOJIHEHUE psifa hopManbHOCTEl. YKazaHHbBIE (POPMAIEHOCTH OOBIYHO CBOAATCS] K COCTABJICHUIO 0CO00I
3asiBKM Ha BBIJJAUy MMATEHTa MJIM WHOTO OXPAaHHOTO JIOKYMEHTa Ha pa3padoTKy, K paCCMOTPECHHUIO JaHHON
3assBKM [laTeHTHBIM BEJOMCTBOM W BBIHECEHHUIO PEHICHHS O BbIgade maTeHTa. [10J00HBIA MOPSIOK
JericTByeT u B Poccum.

OCHOBHBIE IPUHIIAITHAIBHBIE MOMEHTHI O(OPMIICHUS MATEHTHBIX MPaB Ha 0OBEKTHI TPOMBIILICHHON
COOCTBEHHOCTH 3aKperuieHbl [1aTeHTHBIM 3akoHOM P®. Bonee netampHOE peryavpoBaHHE 3THX BOMPOCOB
OCYIIECTBIISIETCS OJ3aKOHHBIMHU aKTaMH, B YacTHOCTHU [IpaBuiamu cocTaBieHMs], MOJAYH U PACCMOTPEHUS
3asiBOK Ha BbIJladyy TIATEGHTOB Ha COOTBETCTBYIOIIME OOBEKTHl MPOMBIIUIEHHOH COOCTBEHHOCTH,
yTBepKeHHbIME [laTeHTHBIM BeoMcTBOM PO.

[laTeHTHas 3asBKa COCTaBISETCA IO CTPOTrO OMNpEACNCHHBIM MpaBHiaM, OTCTYIUIEHHE OT KOTOPBIX
HeponycTuMo. CaMo TIOHSATHE «3asBKa» SBISETCS COOMpATEeNbHBIM U OXBaThIBA€T COOOW Pl OTACIBHBIX
nokyMeHTOB. CormacHo cr. 16 IlateHTHOro 3akoHa P® 3asBKkM Ha BBIJauy MaTeHTa HAa W300peTEHHE
JIOJKHBI COJIePIKATh.

1) 3asBiIcHUE O BBIJAYE ITATEHTA,

2) onricaHue U300PETEHNUS, PACKPHIBAOIIEE €r0 ¢ MOJTHOTOM, JOCTATOYHON ISl OCYIECTBICHNUS,

3) dbopmyiy n300peTeHNs, BRIPAKAIOIILYIO €r0 CYIIHOCTD U ITOJHOCThIO OCHOBAaHHYIO Ha OITMCAHNH,

4) yepTeXU U MHBIE MATEPUAIIBI, €CITH OHU HEOOXOMUMBI /ISl TOHMMAHUS CYIIHOCTH H300pETEeHUS;

5) pedepar.

[Ipu ucnpalmMBaHUM KOHBEHIIMOHHOT'O MPHOPHUTETA K 3asBKe MpUilaracTcs KOMHS TEepPBOH 3asiBKH,
KOTOpasl MOKET OBITh MpPEJCTaBliEHa HE MO3JHEE TPEeX MECSIEB C JaThl MOCTYIUIEHUS KOHBEHLIMOHHOMN
3asiBKU B [[aTeHTHOE BEIOMCTBO.

3asiBIieHUE O BBIJAYe MATEHTA MPEACTABISICTCS HAa PYycCKOM s3bike. [Ipoure JTOKYMEHTHI 3asBKU
MPEJCTABISAIOTCS Ha PYCCKOM WIIM APYroM sA3blke. EcM TOKYMEHTHI 3asBKH NPEACTABICHbI HAa JPYTOM
A3bIKe, K 3asfBKE TpUIIaraeTcs WX IMEPeBOJ Ha PYCCKUH fA3BIK, KOTOPBIA MOXET OBITh MPEACTaBIEH HE
MO3/THEE JIBYX MECSIICB MMOCIIC TIOCTYIJICHUS 3asBKu B [laTeHTHOE BEJJOMCTBO.

2. 3asiBJIeHHE 0 BbIJIa4ye MaTEeHTAa

3asBICHHE O BbIJaue MATEHTA JaeT OCHOBHYIO MH(opMainmio 00 00bekTe mareHToBaHus. OHO
JIOJDKHO COZIEPXKaTh Ha3BaHUE M300peTeHus (Hampumep, Tele(OHHBIH aBTOOTBETYHK), UMS H aIpec
3asIBUTENS, a TAaKXKe MMS U QJIpeC MAaTEHTHOTO MOBEPCHHOT'O 3asBUTEIS, €CIU TaKOBOU mmeercs. B
HEKOTOPBIX CTpaHax TpeOyeTcs, YTOObI B 3asBICHUU YKa3bIBAIKCH UM M aapec U300peTratess, eciiu
OH caM He sBisieTcs 3asuresieM. CyIIecTBYIOT M HEKOTOpbIe Jpyrue (pOpMaibHOCTH, KOTOPBIC
JIOJDKHBI OBITh OTpakKeHbI B 3asiBieHMH. K HMX 4HCIy OTHOCATCSA Mpochk0a 00 YCTaHOBJICHUU JaThl
NPUOPHUTETA, UCTPANTHBAHNE OMPEACICHHOTO BHIA OXPaHbl M yKa3aHWe Ha (akT mojgaud (eciud oH
UMEJ MECTO) TIepPBOHAYATIBHOM (MCXOTHOMN) 3asIBKH WM HA HAIMYHAE UCXOJHOTO MaTeHTa. 3asBICHUE O
TPHOPHUTETE 03HAYaeT (B TIOJTHOM COOTBETCTBHH C ITaprKCKOH KOHBEHIIMEH) MPaBO Ha WCIIOIb30BaHHE
MATCHTHOW OXpaHbl MO JaTe MEPBOro OOpaleHHs, KOTOPOS UMEET CUIIy MPABWIBHO O(OPMIICHHOM
HAIIMOHANBHOW 3asBKM B TedyeHue 12 MecsreB B 000N W3 cTpaH — ydacTHUI[ [laprkckoi
KOHBEHIIMH. TakuMm 00pa3oM, eciu 3asBHUTENb moaan onHy 3asBKy 4 saBaps 2000 r. B SAnonnwm, a
npyryto B Kanane 28 nexadps 2000 r., To cuuraercs, yTo oH mojaani 3asBky B Kanane 4 supaps 2000 .
Ho mpuopuTeT npeocTaBiseTcs He aBTOMATHUECKH, TOCKOJIBKY MATEHTHOE BEIOMCTBO OJJHOM CTpaHBbI
HE MOXXET 3HaTh O 3asBKax, MOJAHHBIX B TaKHE YK€ BEIOMCTBA JPYTUX YYaCTBYIOMNX B KoHBeHIIMU
ctpad. Takum 00pa3om, YTOOBI BOCIIOJIL30BAThCS MPABOM IMPHUOPUTETA MO [lapmikCKON KOHBEHIINH,
3asIBUTENb JIOJKCH BKIIFOUUTH MH(OPMAIIMIO O TMMojaye 3asBKU B APYroil CTpaHe, HA OCHOBAaHUM YETrO
OH U MPUTA3AET HA TPHOPHUTET.

B HEKOTOPHBIX CTpaHax CYIIECTBYET HECKOJIBKO BUJIOB MMATCHTOB, B UX YHCJIO BXOJST, HAPHMED,
OOBIUHBIN MATEHT, ATCHT Ha MOJIC3HYI0 MOJEIb UM MAaTEeHT Ha MPOMBINUICHHBIA oOpasell. [loaTomy B



3asiBIIGHUM JOJDKEH OBITh YKa3aH WMEHHO TOT OOBEKT, Ha KOTOPHIA HCIpAIIMBaeTCs] MaTeHTHAs
oxpaHa. 3aKOHOJATEILCTBO OTENBHBIX CTPaH MO-Pa3sHOMY TPAKTYET BOIPOC U O Pa3IMYHBIX 00bEKTax
OXpaHbl, © O TOM, MOXET JIM OHAa OJHOBPEMEHHO IIPEJOCTABIATHCA OJHOMY WM HECKOJIBKUM
oOwvexTam. Ilpm ompeneneHHBIX 00CTOATENHCTBAX HA IIOJAHHYIO MATEHTHYIO 3asBKYy MOXKET
pacupoCTpaHUTBCSl NPUOPHUTET pPAHEE IIOJAHHOM 3asiBKM. B HEKOTOpPBIX CTpaHAaxX MpPOLEAYpOu
odopmieHus (B KayecTBEe ajbTEPHATHBBI K BHECEHHIO B 3asBKY HW3MCHCHUI W JONOJHCHUII)
MpeayCMaTPUBAECTCSI BOBMOXHOCTh MOJIaYl HOBOM, IEPECMOTPEHHOH 3asiBKU B3aMEH paHee MOJaHHOM.
3aKOHOIATENILCTBOM TaKXKe TpEeAyCMaTpUBAeTCs, YTO B CIIydae BKIIOYEHHS B 3asBKY IIBYX Pa3HBIX
n300peTeHNH, OHU pa3JeNsieTcsl Ha JBE OTHAENbHBIC 3asBKU, KaXkK/as U3 KOTOPBIX MOTyYaeT NPUOPUTET
M0 TMEpPBOHAYANBHOM JaTe mnojaud. OTO BaKHO C TOYKH 3PCHUS TEXHUKH KIACCU(PHUKAIUU U
WHIEKCUPOBAHUS 3aMaTeHTOBAHHBIX M300pEeTCHUN W y4eTa YIUIAThl MONUTHH 1o HuM. Ecnu npu onmcannu
CYTH H300peTeHUs] NpU NEpBOM OOpALICHUH OBbUIM NPaBUIBHO OTOOPaXKEHbl BCE HYXKHBIE JETalH,
NPaBWIFHOCTH TATHPOBAHUS TTOCTICIYIONIMX OOpaIleHui 1o JaTe MepBO MMOJaud HEe BHI3BIBAECT COMHEHHI.
CroXHBIE C TIPAaBOBOM TOYKH 3PEHHSI BOIPOCH BO3ZHHKAIOT B CIydasx IOCICAYIONNX OOpaIleHUHd Mpu
OTIPEJENICHUN HAINYUS B HUX HOBBIX UJEH, HE BXOAUBIIUX B IEPBOHAYAIBHYIO 3asBKY, U TOTO, MOXET JIU
110 HOBOMY OOpAIICHUIO OBITh UCIOIB30BaHA JaTa IPUOPUTETA IIEPBOTO OOPAIICHUS.

3asBiICHHE O BBIJAUYe IMMATCHTA II0 CBOEMY CYIIECTBY €CTh Mpoch0a 3asBHUTENS, OOpalleHHas K
[TaTeHTHOMY BEOMCTBY, O IPEAOCTABICHUH NIPABOBON OXpaHbI pa3pabOTKe, CYITHOCTh KOTOPOH PaCKphITA
B ONHCAaHWU. B 3asBieHME BKIIOUAIOTCA CBEICHHMS O Ha3BaHUM pa3paboOTKH, O MPEIIoaraeéMoM
nmaTeHTooOmanaTene, a Takke O 3asBUTENEe W 00 aBTope. B dWacTHOCTH, yKa3bIBalOTCS MX MOJTHOE HMS
(HaMeHOBaHKE), MECTOXKUTENBCTBO (MECTOHAXOXKACHHE), aapec s nepenuckd. Cleayer moa4epKHYTh,
4TO JaHHbIE 00 aBTOpE (aBTOpax) pa3pabOTKH MPUBOAATCS B 3asBJICHUU B 0053aTEILHOM MOPSAKE, XOTS ObI
BIIOCJIC/ICTBUH aBTOp (aBTOPBI) M OTKAKETCsI OBITh YIMOMSHYTHIM B KaueCTBE TAKOBOTO B IyOJIMKYEMBIX
CBeleHHAX O 3asBke. [IpuMmeHsemas B pOCCHICKOM NAaTEHTHOM 3aKOHOIATENLCTBE THUIOBas (opma
3asIBJICHUS O BBIIaue MAaTCHTA He MPeIyCMaTpUBaeT MecTa Ui 0COO0ro yTBEpKICHHs aBTopa (aBTOPOB) O
TOM, YTO KIMEHHO OH (OHH) SIBIISIETCS MIIH, I10 KpallHel Mepe, HICKPEHHE BEPUT B TO, YTO SBJISETCS MEPBBIM U
JNECHCTBUTENBHBIM cO3/aTeNieM pPa3paboTKH, XOTs 3TO W Ipedmoyaraetcs. Kpome Toro, B 3asBICHHH
cozepkarcs: a) mpockba 00 YCTAHOBIEHHH NAaThl MPHOPHUTETA MO KOHKPETHOW AaTe (Jare MOCTYIICHHS
3asBKM, JaTe IOJauyd IEpBOM 3asiBKU B CTpaHe — ydacTHHLE IlapumKcKoll KOHBEHLIMH IO OXpaHe
[IPOMBIIIICHHOH COOCTBEHHOCTH U T.1.); 0) CBEACHHS O MATEHTHOM MOBEPEHHOM; B) MHEHHE 3asBUTENS O
BO3MOXKHOCTH OTKPBITON MyOIMKaLUU CBEACHUI 0 pa3paboTke.

3asBJICHUE TTOAMUCHIBACTCS 3asIBUTENIEM HJIH NATCHTHBIM ITIOBEPEHHBIM, €CIIH 3asBKa [TOJIAeTCs Yepes
nociennero. Ecnm 3asBuTeNs — IOpHAMYECKOE JIMIIO, 3aSBICHHE MOINMCHIBACTCS PYKOBOIUTEIEM
OpraHU3alluy WU JHUIOM, Ha 3TO YIOJIHOMOUYEHHBIM; YKa3bIBa€TCS JOLKHOCTD MOAMUCHIBAIOIIETO JIUIA, U
HOJIUCH CKPEIISIETCS IeYaThI0 OpraHNU3aIHH.

3. Onucanue n3o00peTeHns

OcHoBHas Hjiesl MAaTEHTHOTO MPaBa COCTOUT B TOM, YTO O0JIaaTeNio MpaBa Ha U300peTeHne Ha
OTpPaHUYCHHBIN MEPUOJ BPEMEHHU MPEIOCTABIISIOTCS HCKIIOYUTEIbHBIC MpaBa B OOMEH Ha Mepenavy B
OyayIleM JaHHOTO M300pPETeHUsS B OOIIECTBEHHOE MOJb30BaHKe. Tak, MO UCTCUCHUN CPOKa JICHCTBUS
MaTeHTa Ha JJICKTPUYECKyIo Jamily Tomaca DJMCOHa HM3TOTOBICHHEM TaKUX JIAMI MOT 3aHSTHCS
Mr000i. DTa TNaBHas 1Ie7h MATEHTHOTO MpaBa MOXKET OBITh pear30BaHa, TOJBKO €CII M300peTaTelb
BO BCEX JETallX YETKO OMHMIIET CBOe M300peTeHHe. KpoMe 3TOro, maTeHTHOE MPaBO MHOTHX CTpaH
NpeyCMaTPUBAeT 00s3aTeNbHOEC HAJIW4YMe TaKOTro TPU3HAKA HW300pPETCHUs, KaK MPOMBIIIICHHAS
MPUMEHUMOCTh, WM IOJIC3HOCTh. be3 MmoapoOHOro OmUCaHus TPYIHO ONPEIC/IUTh, OTBEYACT JIH
M300peTeHrEe yKa3aHHOMY KpuTepuio. Hanpumep, B kauecTBe U300PETCHUS MOXKET OBITh NIPEICTABIICH
BEYHBIA JIBUTATENbY», KOTOPBIM MO OMPEJCICHUI0 HE MOXET padoTaTh, MOCKONBKY MPOTHBOPEYUT
3akoHaM Qu3uku. Ho 6e3 moapoOHOro onucaHus MaTeHTHOE BEJIOMCTBO HE B COCTOSIHUW OTPE/CITUTb,
SIBJIICTCS JTM 3TO M300PETEHUE MPOMBIIUICHHO TPUMEHUMBIM. TpeOoBaHMS K ONMUCAHUIO W300pETCHHUS
usnoxensl B cT. 29(1) Cornamenus TPUIIC:

«Crpansl — y9acTHHIBI HacTosmero CorameHus OyIyT TpeOOBaTh OT 3asBUTENS HACTOIBKO
SICHOI'O M IIOJIHOT'O OIIMCaHUus I/I306peTeHI/ISI, YTO OHO MOJKET OBITH ITOHSTO PAAOBBIM CIICHUAJIMCTOM B
JaHHOU o0nactu. CTpaHbl MOTYT TOTPEOOBATh OT 3asBUTEINS TAKXKE U YKa3aHUS HAWIYYIIETO crocoda
OCYIIIECTBIICHUSI U300peTeHNs Ha JaTy TOJa4yM 3asBKU HJIM, €CIH 3TO 3asBIeHUE 00 YCTaHOBJICHUHU
JIaThl IPUOPUTETA, HA OTY AaTy».

TpeboBanne yKkazaHHs «HAMIYyYILIETo CIOoco0a OCYIIECTBICHHS N300pETeHUS» HaleleHO Ha To,
YTOOBI OOIMIECTBO MOJNYYHIO MAKCUMAJbHYIO TIONB3Y B CBOUX OTHOIICHHSX C u3o00peraTenem. B



MPOTHUBHOM ClIy4ae H300peTarenb MOXKET yKa3aTh KaKOW-THMOO BTOPOCTENEHHBIH CIOCO0, yTauB
HAWJTYYIIUi 00 Kak KOMMEpPYECKYIO TaiHy, JH0O0 Mo3kKe MPUOETHYB K €ro MaTeHTOBAHUIO, YeM
MOJTYYUT JTOTIOJTHUTEIIBHYO JIIS ce0s1 BBITOJTY 33 CUET YUTMHEHUS CPOKA MaTEHTHON OXPaHbI.

JeranpHple TpeOOBaHUS K OMUCAHWIO H300pETeHHs, KaK MpPaBHJIO, TOXOXH Ha Te€, HYTO
uznoxens! B [IpaBune 5 UHcTpyKiuu k JloroBopy o maTeHTHOMN KOOIeparuu:

«a) Onucanue JOMHKHO HAYMHATHCSA C HA3BaHUS M300pETEHHsI B TOM BHE, KaK OHO YKa3aHO B
3asBiaeHuu. Onucanue JOKHO:

. yka3wpiBaTh 00JaCTh TEXHHKH, K KOTOPOW OTHOCHTCS H300pETCHHE, M CICIHaIbHOCTB,
KOTOpasi, M0 MHEHHIO 3asBUTENS, MOXKET CUUTATHCS COOTBETCTBYIOIIEH I MOHWMAHUS, IMOUCKA U
OKCHEPTU3bl HM300peTeHHs, W TI0 Mepe BO3MOXHOCTH, COIEpXKaTh CCHUIKY Ha JIOKYMEHTHI,
OTIpeIeTISI0INE TPO(IITb TAKOH CIEIHaTFHOCTH,;

Il. packpriBaTh CYIIHOCTBH 3asBJICHHOT'O M300pETEHHS B TaKMX TEPMHHAX, YTOOBI MOTIH OBITH
MOHATH TEXHUYECKas 3a1ada (HaXke eClM OHAa He BBIPAKCHA KaK TAKOBAs) M €¢ PEIICHHE, a TaKKe
OMNUCHIBATh TEXHUUECKUI pe3yIbTaT OCYIIECTBICHHUS H300PECTCHIS;

I11. coneprkath mepeveHs GUryp u yepTekein (eciam OHH HEOOXOIUMBI);

IV. yka3pIBaTh Ha HAWIYYINHH, IO MHEHHIO 3asBUTENS, CIIOCOO OCYIIECTBICHUS M300pPETECHHS, YTO
JOJDKHO OBITH CAENaHO C IPHBEACHHEM IPHMEpPOB, TJie 3TO YMECTHO, M CO CCBUIKAMH Ha PUCYHKH U
YEePTEXH, €CIIH TAKOBBIE UMEIOTCS;

V. 4eTko yKa3welBaTh, KOT/Ia 3TO HE SICHO W3 OMUCAHUS W300pETEHHs WM €ro MPUPOABI, IyTH
HPOMBIIUIEHHOTO TPUMEHEHHUS ¥ CIIOCOOBI €ro M3TOTOBIICHUS MM MCIIOJIB30BaHHMs JIN0O0, €CIIH OHO MOXKET
TOJIBKO HMCIIOJIB30BAThCS, COCOOBI 3TOr0. CMBICT TepMHUHA «IIPOMBIIUICHHBIN» JOJDKSH MOHUMATHCS B TOM
OIMPOKOM 3HAYCHWH, KaK OH Tpakryercss B Ilapiokckoll KOHBEHIIMHM IO OXpaHE IPOMBIIUICHHOM
COOCTBEHHOCTH;

6) crocoObI | MOPSIIOK OMKMCaHKsI N300pEeTeHMs, yKa3aHHbIe B maparpade (a), JO/KHBI COOTI0IaThCs
3a HCKJIIOUCHHEM CIIydacB, KOTJa HpUpOIa H300pETeHUs, HHOW Croco0 WM WHOH MOPSOOK OIMHCAHHS
NPUBEIYT K JIydIIeMy IIOHUMaHHIO €ro CYTH 1 00Jiee 5)KOHOMUYHOMY OCYIIECTBIICHHUIO;

B) B CBSI3H C TOJIOKEHHIMH Taparpada (0) Kakayro 4acTh OMMCAHUS, Ha KOTOPYIO €CTh yKa3aHHE B
naparpade (a), mpeanoyTuTeNbHee HAYNHATh C COOTBETCTBYIOIIETO MO/I3ar0JIOBKA. ..»

Omnncanve W300pEeTeHUs SABIACTCS LEHTPAIBHBIM JOKYMEHTOM 3asgBKH M 110 POCCHICKOMY
3aKOoHOJaTeNbcTBY. ONMcaHne JOMKHO PacKphIBaTh CYIHOCTh Pa3pabOTKU ¢ HOJHOTOM, JOCTATOYHOM st
ee OCYIIECTBIICHHS, M TOATBEPXKIaTh GopMyny m3zobOperenus. Ommcanne pa3pabOTKH COCTABISIETCS IO
OTIPEIENICHHOM CXeMe, OTCTYILICHHE OT KOTOPOI HEIOITyCTUMO.

Onucanre N300peTeHUs] HAUMHACTCS ¢ YKa3aHUs €ro Ha3BaHUs U MHIEKca pyOpUKHU JeicTByomen
penakimn  MexayHapontoit mareHtHor wiaccuukammu (MIIK), Kk KOTOpO# OTHOCHTCS 3asiBIsIEMOE
n300peTeHNE, U COAEPKUT CICAYIOIINE Pa3IeITbL:

00J1acTh TEXHUKH, K KOTOPOH OTHOCHTCS H300peTeHHE;

YPOBEHB TEXHHUKHU,

CYIIHOCTB H300pETCHMUS;

nepeyeHs GUryp Yeprexeil U HHBIX MATEPUAIOB (€CITH OHU MPUIIATAOTCS);

CBEJICHUSI, TIOATBEPIKAAIOIIIE BOBMOKHOCTD OCYIIIECTBICHHS H300pPETCHUS.

He momyckaercst 3aMeHa Kakoro-nu0o pasgerna OMMCaHUs WIH €ro YacTH OTCHUIKOW K MCTOYHHKY, B
KOTOPOM COJIepKaTcsi HeoOXOJMMBbIE CBEACHHS, HANPHMEpP K JIMTEPaTYpHOMY HCTOYHHKY, OMHCAHUIO K
paHee TO0/IaHHOM 3asiBKe, K OITUCAHHIO K OXPAHHOMY JIOKYMEHTY H T.II.

Has3Banme wu300peTeHHUs AODKHO OBITH KPAaTKMM M TOYHBIM, CBS3aHHBIM C €r0 Ha3HAYCHHUEM,
COOTBETCTBYIOIINM CYITHOCTH H300pETEHHs W, KaK MpaBmwio, ompeneneHHoi pyopuke MIIK. Ha3panwme
U3JIaraeTcsi B EJMHCTBEHHOM 4YHCIIE, KpOME CJIy4aeB, KOIJa yMNoTpeOIseMblii TepMHH HE HMeeT
€IMHCTBEHHOTO 4YHCNIa JIMOO OTHOCHTCS K XHMHYECKHM COEAWHCHHSM, OXBaTHIBAGMbIM o0OmIei
CTPYKTYPHOH (OpPMYIIOH.

B pasmene ommcanms «OO1acTb TEXHUKH, K KOTOPOH OTHOCHTCA H300pETEHHE» YKa3bIBAaeTCs
00JacTh IpuMeHeHHs pa3paboTku. Eciy Takux obmactell HECKOJIBKO, YKa3bIBAlOTCS T€ 001aCTH, B KOTOPBIX
pa3paboTka MOXKET IIPEUMYIICCTBEHHO TPUMEHSTHCSL.

YpOBeHb TEXHHKH PACKPHIBACTCS B ONHCAHHU ITyTEM XapaKTEePUCTUKU aHAIOTOB M300peTeHws, C
BBIJICJICHHEM CpeAM HUX aHallora, HanOojee OJIM3KOro K W300pPETeHHIO0 MO0 COBOKYIHOCTH IMPH3HAKOB
(mporotum). AHajor u300peTeHHs — 3TO CPEACTBO TAKOTO K& HA3HAYCHHs, W3BECTHOEC M3 CBE/ICHHUH,
CTaBIIMX OOLIEJOCTYITHBIMHU JI0 JaThl IIPHOPHUTETa M300pPETEHNs, U XapaKTepU3YIOIIEecs] COBOKYITHOCTBIO
IMMPU3HAKOB, CXOAHBIX C COBOKYITHOCTBHIO CYIIECTBCHHBIX IPU3HAKOB H306peTeHI/IH. HpI/I OIMMCaHUHU KaXJ0I'o
W3 aHAJIOTOB IPUBOMATCS OMOIMOrpaduieckre JaHHbIE HCTOYHHKA WHPOPMAIIHH, B KOTOPOM OH PaCKpBIT,
MpU3HAKK aHajora C yKa3aHHEM TeX W3 HHX, KOTOpPBIE COBIAJAIOT C CYHNICCTBCHHBIMH MpPHU3HAKAMH
3asBJIIEMOTO M300pETEHHMs, a TaK)Ke YKa3bIBAIOTCS W3BECTHBIC 3asBUTENI0 IPHYMHBI, MPEMSATCTBYIOLIHNE



MOJTyYeHNIO TPeOyeMOoro TEXHHYECKOTO pe3ysibTaTa. Ecnmm aHamoroB HECKOIBKO, TO MOCIEIHUM
OTIUCBIBAETCS MPOTOTHIL

B paznmene «CymHOCTh HM300peTeHHS» IMOAPOOHO pacKphIBacTCs 3ajada, Ha peIIeHHe KOTOpOH
HalpaBJIeHO 3asBIsIEMOe M300peTeHHe, a TAKKe ONMCHIBAETCA TOT TEXHHUYCCKHH pe3ynbTaT, KOTOPBIH
MOXeET OBITh TNOJYYEH IPH €€ OCYLIECTBICHUH. B 3TOM pasjene yKa3blBalOTCS BCE CYIIECTBEHHBIE
IPU3HAKY, XapaKTepPHU3YIOIUe pa3paboTKy, ¢ BBIACICHUEM NPU3HAKOB, OTIMYUTENBHBIX OT ImpoToTHna. B
OIIMCaHUN MOJDKHO OBITH IOKA3aHO HAJMYHE MPUYUHHO-CIECICTBEHHOH CBA3M MEXIY COBOKYIHOCTBIO
CYIIECTBEHHBIX MIPU3HAKOB 3asBISIEMOM pa3pabOTKU M €€ JOCTUraeMbIM TEXHMYECKUM pe3yabraToM. Ilpu
PaCcKpbITUU CYHIHOCTHU I/I306peTeHI/I${ PCKOMEHAYCTCA YKa3bIiBaTb U APYIA€ HU3BCCTHBLIC 3adBUTCJIIO BHU/bI
TEXHUYIECKHX PE3YJIbTATOB, B TOM UHCJIE B YACTHBIX CIydYasx, B KOHKPETHBIX (hOpMax €ro BHIMOTHEHUS HIH
IIPY OCOOBIX YCJIOBHSAX MCHOJIB30BAHHS.

Texunueckuit PEIYJIbTAT MOXKET BbIPpAXKATHCA, B HaCTHOCTH, B YMCHBIICHUU KPYTAIIETroCd MOMCHTA,
B CHIDKEHMH Ko3(p(QHUIMEHTa TpeHMs, B NPENOTBPAICHUH 3aKIMHHBAHWA, CHIDKCHHH BHOpaIWH,
MIOBBIIIEHUHN TTPOTHBOOITYX0JIEBOH aKTHBHOCTH, JIOKATM3ALNH ACHCTBH JIEKapCTBEHHOTO IIpenapara 1 T.11.

Ilepeuens ¢uryp ueprexeil U MHBIX MaTepHATIOB Kak OCOOBIN pas3lesl OmUCaHUs KpoMe MepedHs
Bcex ¢uryp rpadudeckux n3o0paxeHnil 10DKeH coepkaTh KpaTkoe yKa3aHHe Ha TO, 9TO H300paXKeHo Ha
Kaxgoii w3 HuX. Ecnm mpencraBneHsl WHBIE MaTepHaNbl, MOSACHAIOIINE CYNIHOCTh H300pETEeHUS,
HOPUBOJUTCS KPATKOE TOSICHEHUE UX COJEPIKaAHMUSL.

B pazmene «CBeneHus, TMOATBEPKIAIOIIAE BO3MOXHOCTh OCYHIECTBICHHUS H300pETEHUSI»
00OCHOBBIBAETCS BO3MOXKHOCTH MONYYEHHS] yKa3aHHOrO B pasgene «CymHOCTE  H300peTeHus»
TEXHHUECKOTO  pe3ylbTaTa. BO3MOXHOCTb  OCYIIECTBIECHUS  pa3pabOTKH, CYLIIHOCTb  KOTOPOM
XapakTepU3yeTcs C MCIOIb30BAaHUEM INPH3HAKA, BBIPAXKEHHOT'O OOLIUM MOHSATHEM, NOJITBEPXKIAETCS JTHOO
OIICaHWEM HEMOCPEICTBEHHO B MaTepHanax 3asBKH CPEACTBA A pealn3aldd TaKoro MpU3HAKa U
METOJIOB €0 MONydYeHus, TN00 yKa3aHHEM Ha W3BECTHOCTh TAKOTO CPECTBA MM METOAA €ro MOJTyYEeHHUS.
[Ipu uconp30BaHUH TS XapaKTEPUCTHKH pa3paOdOTKH KOIWIECTBEHHBIX MPU3HAKOB, BRIPAXKEHHBIX B BUE
UHTEpBalla 3HAYCHMs, ITOKa3bIBACTCS BO3MOXKHOCTh IIONYYEHHS TEXHHYECKOTO pe3ylbTaTa B 3TOM
nHTepBane. Jlns obecriedeHns MakCHMalbHOTO OOBEMa IIpaB HHTEPBAI 3HAYECHWH IielIecoo0pa3sHo
BBIOMpAaTh UCXOIS M3 YCIOBHS OTCYTCTBHS 3a €ro MpejelaMd BO3MOXHOCTU IIOJyYCHHS YKa3aHHOTO
TEXHUYECKOTO pe3ynbTaTa. BO3MOXKHOCTH OCYIIECTBICHUS H300pPETEHHS, OTHOCAIIETOCS K IITaMMY
MHUKpPOOPTaHNW3Ma, KyJIbType KJIETOK HIM K CHOco0y, B KOTOPHIX OH HCIIONB3YeTCs, MOATBEPKIAaeTCs
yKa3aHUSAMH Ha TO, KaK MM TJE€ MOXKET OBbITh IOJNy4eH COOTBETCTBYIOLIMH IITaMM. B03MOXKHOCTBH
MOJYy4YCHUsT MITaMMa MOXKET OBITH IMOATBEPXKJACHA, B YaCTHOCTHU, IMPCACTABJICHUCM JOKyYMEHTa O
JETIOHNPOBAaHNH, O(QOPMICHHOTO B YCTAaHOBJIEHHOM MOpPSAIKE, MPH 3TOM JaTa ACHOHMPOBAHUS IOJDKHA
HpEeALIeCTBOBATh JaTe IPUOPUTETA H300pETEHUS.

4. ®opmy.ia uzodpereHust

Kaxast maTeHTHas 3asBKa JOJDKHA COAEPKaTh (GOpMyYIly H300pETEeHHS, COCTOAIIYIO U3 OJHOIO MM
HECKONBKHX TyHKTOB. Dopmyna — 3TO ckaToe M3I0KEHHE CYITHOCTH m300pereHns OHa ompenemser
00beM TPaBOBOHM OXpaHBI TOTO OOBEKTa, HA KOTOPBIM HCIpAIINBaeTcs MaTeHT. Ecmu ommcaHme Takoro
M300peTeHus, KaK, HapuMep, HOBBII MEXaHU3M KpeIieHHs] MPUMaHKU K MBIIIETIOBKE, MOXKET COJIEPKaTh
OTIMCAHNE M CAMOW MBIIIEIOBKH, U HOBOTO MEXaHMW3Ma KPEIUIeHUs, TO GopMyiia JOJDKHA COICP)KATh JIUIIb
OTMCAaHNEe HOBHIX MPUHIIMIIOB KPEIUICHHWS KAaK COBOKYIMHOCTH CYIIECTBEHHBIX MPU3HAKOB H300pETEHHUSL.
TOYHOCTH U SICHOCTH (DOPMYIIBI CIIY>KAaT HECKOJBKUM LENsAM. PaOOTHUKM MAaTEHTHBIX CIIYKO, B KOTOpbIE
MOJAeTCsl 3asiBKa, JOJDKHBI OBITH B COCTOSHMM OLIEHHTh HOBHM3HY M M300pETaTeNbCKUH ypOBEHB
n300peTeHusl. DTO K€ MOJDKHBI OBITh B COCTOSIHHM CJENaTh M TPEThH JINIA, KOTOPbIE MOTYT CTaTh
OIMIMOHEHTaMU H300peTeHUs Mociie OnmyONMKOBaHUS 3asBkH. llocie BBIAaYM MaTeHTa OOIIECTBY HYKHO
3HaTh, B 4e€M CYTh H300peTeHUs, yToObl M30eXaTh HapyIICHUS OXpaHSIEMBIX IAaTEHTOM Ipas. B cr. 6
Cornamenust TPUIIC roBopUTCS, YTO «IMYHKT WJIA MYHKTHI (DOPMYIIBI JOJDKHBI ONPENEsITh O0BEKT, Ha
KOTOPBIA HCHpaIlnBacTCs oxpaHa. Bce MyHKTH (OPMYNBl H300pETEHHS MODKHBI OBITH SCHBIMH H
TOUYHBIMU. OHM JIOJDKHBI TIOJTHOCTHIO TOJKPEIUIAThCS omucanueM u3obpereHusi». B m. 6 JloroBopa o
MATEHTHOH KOOEepaIny COAEPKUTCS OoJiee IeTanbHOE H3II0KEeHNE TPEOOBaHHH, KOTOPKIE B I1E/IOM CXOAHEI
¢ TpeOOBaHMSIMH, BEIIBUTAEMBIME OOJBITMHCTBOM HAIIMOHAJIBHEIX MTATCHTHBIX CITYKO .

Jlyuie BCero moHsTh, Kak COCTaBIsIeTCs (hopMyia U300peTeHHs, MOKHO Ha KOHKPETHOM IpUMeEpE.
BoT kak BeITTamaT myHKTHI (hopmyiiel U3 mareHTa CIIIA Ne 5 709 4918, JTanHblii maTeHT, O3arIaBICHHBI
«Jlactuk B QopMe KapaHmama», OCHOBAaH Ha MPOCTOH HIee pa3sMENICHUS MIApHUKOBOTO CTEPKHSI B

"Cm. crpanuity B Mutepuere: http://www.wipo.org
® Monmsiit TekeT MaHHOTO MaTeHTa M JMarpaMMbl K HEMY, PaBHO Kak U Bce Apyrue nateHTsl, Beianabie B CIIA mocie 1976
r., MOXXHO Haiitu B MHTepHeTe 1o aapecy: http://www/uspto.gov
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pe3uHOBOH o6omouke. [TyHKTH (POPMYITBI BRITILIAT CIEAYIOMNAM 00pa3oM:

«1. IlnacTUHYATBIN TACTUK U3 PE3UHBI [T CTUPAHUS TOMETOK UMEET YAJTHHEHHYIO (GopMy, KOTopas
10 TIPOJIOJIBHOM OCH TeJla JACTHKA COAEPKUT B cebe OTBEPCTHE OIPEACICHHON UIMHBI, Kyla BCTaBISETCS
COOTBETCTBYIOIINI KOHTEHHEP C YEPHUIAMU U IIAPUKOBOW FOJIOBKOM.

C onHON CTOPOHBI OTBEPCTHE 3aKAHUMBAETCSI KOHYCOBHJHBIM PYKaBOM M3 IPOYHOIO MaTepHaia
YIEPKHUBAIOLIUM XKEJIOOKOM, B KOTOPHIH BBIXOJHUT LIAPHKOBAsI TOJIOBKA, NMPH HAXXATHH BBICTYIMAIONIAS U3
KOHYyCa pyKasBa.

2. TlmacTHHYATHINA TACTUK IS CTUPAHMs IOMETOK M3 PE3UHBI HMEET YIHHEHHYIO (opMy, KoTopas
[0 TPOJOJBHOM OCH Tela JIacTHKa CONEPXKHUT B cebe OTBepcTHE, KyJa BCTaBIIIOTCS HECKOIBKO
COOTBETCTBYIOIIUX EMY KOHTEIHEPOB C YEpHUIIAMH U LIIapUKOBBIMU T'OJIOBKaMHU.

C 0aHOM CTOPOHBI OTBEPCTHE 3aKaHUMBAETCS KOHYCOBHIHBIM PYKaBOM W3 NMPOYHOI'O MaTepuana ¢
YIEPKHUBAIOLIUM >KE€TOOKOM, B KOTOPBIH BBIXOJAUT COOTBETCTBYIONIAS IIAPUKOBAsi TOJIOBKA, MPH HAXKATHU
BBICTYTIAIOIAs U3 KOHYCa PYKaBa.

3. [ImacTHHYATHINA JTaCTHK, KaK OH OIMCAH B IyHKTE 2, HA BTOPOM €T0 KOHIIE HMEET 3aKOIBIIOBAaHHEIE
na3yxH, MO3BOJISIOIIUE UCIIONIB30BATh YEPHUIIbHBIE KOHTEHHEPHI IO OYEPEII».

OTH TyHKTHl (OpMyJIBl H300pETEHHS COCTABIEHBI B TOYHOM COOTBETCTBUM C IyHKTOM 6.3
Wuctpykiun k JoroBopy O NaTeHTHOW Koolepauud, TJe B MOANYHKTE «a» TOBOPUTCA, UYTO «B
OIpe/IeTICHUH CYLIECTBEHHBIX NPU3HAKOB, HA KOTOPBIE HCIPALIMBAETCS OXpaHa, TOJKHBI OBITh BBIPAKEHBI
TEeXHHUYECKHE IPU3HAKH H300peTeHus». B HameMm ciaydae TeXHHYECKHE MPU3HAKH — 3TO IIApUKOBas
TOJIOBKA M YEPHWILHBIA KOHTEWHep. [[uTHpyeMoe mosioskeHue B MOAMYHKTE «O» TIIacuT, 4TO:

«Tam, TJIe 3TO HYXKHO, opMyIia TOKHA coaepkarh: (i) yKasaHue Ha Te€ TEXHHYECKUE TPHU3HAKH
H300peTeHNUs], KOTOPbIe HEOOXOIUMBI IJIS YSICHEHHS €r0 (popMyJIbl, KOTOpBIE B COBOKYITHOCTH COBIAJAIOT C
IIpU3HAKAMU [IPOTOTUIIA; & TAKXKE

(if) yxazaHme Ha HOBBIC TEXHHYECKHE MPU3HAKH, KOTOpPbIE CICAYyeT *IpeaBapsTh CIOBAMU
«XapakTepusyeTcs TeM, YTO», <«OCOOEHHOCTh B TOM, UYTO», «OTJIHYACTCA TEM, YTO» U APYTHMHU
BBIPAXKEHUSMH 3TOT'0 JKE€ CMBICIIA, YETKO YKa3bIBAIOLIMMHU Ha CYIIECTBEHHbBIE IPU3HAKH, KOTOPBIE OTIIMYAIOT
pa3paboTKy, M Ha KOTOpbIE B COBOKYMHOCTH ¢ mpusHakamu 1. (i) pacmpocTpansercss 0o0beM
UCTIPALINBAEMON OXpaHbI».

B mamem mpumepe MyHKT (GOpMYJBI O IIACTUHYATOM JIACTHKE» HYXXCH JUISL OIPEICTICHUS CyTH
n300peTeHns, HO caM MO cebe ITaCTUK — BEIb YK€ M3BECTHAs. JTOT IYHKT (OPMYIBl CBS3aH C
CYLIECTBEHHBIMU IIPU3HAKAMH CIIOBAMU «COAEPKHUT B cebe». M300peTaTens MpeAbsBIseT K OXpaHE JBa
CYIIECTBEHHBIX IPU3HAaKa CBOEH pa3pabOTKU: BO-TIEPBBIX, JACTHK COACPKAIIUil B ceOe OIMH KOHTEHHEp ¢
YepHWJIAMH M, BO-BTOPBIX, JIACTUK C IBYMS HJIM HECKOJNBKMMH KOHTeWHepamu. Jlaiee m3oOperarenn
OPUBOAUT TPETHH MyHKT (HOPMYJIBI CBOETO0 HM300PETEHHs B BUJEC 3aBHCHMOTO MyHKTa (GOpMYyIbl (MId
3aBHCHMOTO MPUTSA3AHUS) UL TOrO, YTOOBI GOJiee YeTKO MPEICTABUTH COMCpIKaHHE BTOPOTO ITyHKTa
(dhopMyIIBI M TIOKa3aTh MEXaHW3M BBIOOpa J1000r0 U3 HecKoMbKuX depHmi. IIyHkt 6.4 (a) MHCTpyKImMu K
JoroBopy 0 maTeHTHOH KOONepaluH CIEOYIOLMM 00pa3oM oOIpenenseT MOHATHE 3aBUCUMOTO IYHKTa
(hopMynBl N300PETEHHUS WM 3aBUCHMOTO MTPUTSI3aHUS:

«JI1060if MyHKT (POPMYIIBI, KOTOPBIN BKIIOYACT B ceOs BCE YSPTH OJHOTO HIIM BCEX IPYTUX MYHKTOB
(T.e. myHKT, 3aBUCHMBIA MO (opMe, nanee Mo TeKCTy yMOMHHAEMBbIH, KaK «3aBHCHMBINA MYHKT»), Oyaer
UCTIOJb30BATbCA CO CCBUIKOM, JKENaTeIbHO JaBaeMOil BHayalle, Ha APYrol WM Jpyrue He3aBHUCHMBIE
IOYHKTHl (QOpMYJIBI HM300peTeHHs, W TONBKO I[IOCIE 3TOr0 B HEM OyAyT M3JIaraTbCcs 3aBUCHMBIC
(moTOHHUTENBHBIE) TIPU3HAKKY.

[IpeumMy1iecTBOM 3aBUCHUMBIX IIYHKTOB fABJISIETCS TO, YTO Ha3HAYCHHE Pa3pabOTKH, U3JIO0KEHHOE B
HE3aBHCHUMOM ITyHKTE, 3/1€Ch JACTCSI COKPAIEHHO, B BU/IE CCHUIKH.

B HEKOTOpBIX ciydasix 3aBUCUMBIE IYHKTbI MOT'YT KacaTbCsl HE OJJHOTO, @ HECKOJIBKUX HE3aBUCUMBIX
OYHKTOB. B TakoMm ciydae Mbl HMMeeM JEIO C MHOTO3BEHHOH (OpMyJIOH, conepxalied ITyHKTbI
MHOXXECTBEHHOH 3aBHCHMOCTH. Bo m30exaHne HEONMpaBAaHHBIX cioxHOcTel, m. 6.4.(6) MuCcTpykimn
YCTaHABJIMBAET OTPAHUYECHHUS B UCIOJIb30BAHNHN IIYHKTOB MHO>KECTBEHHOMN 3aBUCUMOCTH

«JIt000ii 3aBUCHMBIN ITYHKT, KOTOPHIH compsraercs Oojiee 4eM ¢ OJHUM HE3aBHCHUMBIM ITYHKTOM
(T.e. TYHKT MHOXXCGCTBEHHON 3aBHCHMOCTH), JIOJDKCH YBS3BIBATHCS C HE3aBUCHMBIMH ITYHKTAMH
HCKJIFOUUTENIBHO Ha aJIbTEpHATUBHON OCHOBE. IIyHKTHI MHOKECTBEHHOM 3aBUCUMOCTH HE OJIKHBI CIIYKUTb
OCHOBaHHMEM YBS3KU C IPYTUMH 3aBUCUMBIMU IYHKTaMHU...»

Eme ogun maTeHT, B3ATBHIA AJIS MPUMEpa, MOXKET MPOMJLIIOCTPUPOBATH UCIMOJIB30BAaHHE MYHKTa O
MHO)KECTBCHHOH 3aBUCHMOCTH B MHOT03BeHHOH (opmyine — mateHT CIHA Ne 4 350 787 «Jlactuk u3
TepMoIuiacTuka». [Ipouty yuTarens He 3ayMbIBaTbCs HaJl TEXHUYECKMMU TEPMUHAMHU, UCIIOJIb3yEMbIMU B
JAaHHOM IpuMepe, a 00paTUTh BHUMaHUe Ha POpMY IMOAAYH MMyHKTOB (hOPMYIIbl H300pETEHUS:

1. JlacTHK COCTOMT W3 HAMOJHUTENS, HAPYKHOTO CIIOS U3 TePMOIJIACTUYECKOH CHHTETHYECKOM
PEe3WHBI U OOBIYHBIX 100aBOK. HOBEIMH KOMITOHEHTaMH, NOOABICHHBIMH B HAPY)KHBIA CIIOH, SBITIOTCS
HOJIMMEPHBIH CTUPEH-U30IPEeH-CTUPEH, A0 CTUpeHa B kortopoMm 3aHmMaer or 10 mo 20% Beca, u



MOJIMHOPOOPHHUH, 10 Becy 3anuMaromui ot 0,5 no 5%.

2. K cocraBy nacTuka, yKa3aHHOMY B TIyHKTe 1, J00aBisieTcs crepeocnenuMUUHBIN KUIKUN, C
HU3KOH BS3KOCTBIO monuOyTaaueH, oT 1 1o 25% Beca.

3. B cocrtaBe nacThka, YKa3aHHOTO B TMYHKTE 2, MOJHMOYTagUCH C HU3KOW BI3KOCTBIO HMEET
monekysapublit Bec or 1000 1o 4000 u Bszkocts ot 700 10 3000 mPas

4. JlacTK U3 HU3KOBS3KOTO MOMUOyTaueHa, yka3aHHbli B myHkTax 1, 2 unu 3, umeet ot 70 m0 80%
1,4 cis gBoiiHbIXx cBsA30K, oT 15 mo 30% 1,4 nBOMHBIX TPaHCCBA30K ¥ OT 1 10 5% BUHHMIIOBBIX JBOMHBIX
CBSI30K.

5. B obmiem Bece nacTuka, yka3aHHOTO B yHKTax 1,2 wnu 3, cogepxkurcs ot 5 g0 20% daxtuca.

6. B Bece mactuka, ykazaHHOTO B yHKTax 1, 2 unu 3, comepxkutcs ot 5 1o 20% HadTOWHBIX Maced.

7. B Bece macTHKa, yKa3aHHOTO B yHKTax 1, 2 wiu 3, comepkutcs ot 1 1o 20% mapaduna.

Wrak, MBI BHIWM, YTO TYHKTHI ¢ 4 1O 7 TPEACTaBISIIOT COOOM MyHKTHI MHOXECTBEHHOU
3aBUCHMOCTH ¢ TIyHKTaMu 1, 2 u 3. CTpyKTypa IMyHKTOB YIIPOIICHA C TEM, YTOOBI KaXKIbI 3aBUCHUMBIN
MTyHKT YBA3BIBAJICA CPa3y C TPEMs HE3aBUCUMBIMU ITYHKTaMH.

BaxHoii 4acThIO 3asiBKM Ha BBIJAYy MAaTEHTa HAa W300pPETEHHUE SBISIETCA (hopmyna uzodpemenus,
KOTOpast omnpezessieT 00beM MPaBOBOIl OXpaHbl, MPEJOCTABISIEMON MATEHTOM Ha u3o0pereHue. B dhopmyie
MIPUBOJUTCS XapaKTEPUCTHKA Pa3paO0TKH, BRIpaXKaIoNIasi € CyIHOCTh, T.¢. COAepKalasi COBOKYITHOCTD e¢
CYIIECTBEHHBIX TMPU3HAKOB, JOCTATOYHBIX ISl JOCTHIKCHHS YKa3aHHOTO 3asABUTEIIEM TEXHHUYECKOTO
pe3ynbrata. DopMyIia U3IaracTcs B BUJIC JIOTHUECKOTO OMPEACTICHUS M300pETEHIsI COBOKYITHOCTHIO BCEX
€ro CyIIeCTBEHHBIX TMPH3HAKOB. [Ipu3Haku B (opMylie BBIpAXKAIOTCA TaKUM O0pa3oM, 4TOOBI 0OSCIICUUTh
BO3MOKHOCTb X UIACHTH(DHUKAIHH.

ITo cTtpykType dopmyia MOKET OBITb 00HO36eHHOU, T.e. COCTOSIIEH W3 OJHOTO IYHKTA, WIH
MHO2038€HHOU, T.€. COCTOSIIEH W3 HECKOJBKUX ITyHKTOB, KOTOPBIE HAXOIATCS IpPyr ¢ JAPYyroM B
onpenenacHHON 3aBucUMOCTH. OJHO3BEHHas ¢GopMysida TNPUMEHSETCS M XapaKTePUCTHKA OJHOTO
U300pETCHUST COBOKYMHOCTHIO CYIICCTBEHHBIX MPU3HAKOB, HE HMEIOIICH pPa3BUTUS WIH YTOYHCHHUS
MPUMEHUTEIFHO K YaCTHBIM CIIyYasM ero BBINIOJHEHHS HIIM HCIOJb30BaHHS. MHOTo3BeHHas (opmyia
MIPUMEHSIETCS U XapaKTEPUCTHKH OJHOTO H300PETEHHUS ¢ pa3BUTHEM U (MJIM) YTOYHEHHEM COBOKYITHOCTH
€ro CYIIECTBEHHBIX MPHU3HAKOB MPUMEHUTEIBHO K YaCTHBIM CIy4asM BBIMOJHEHHUS WX HCIOJb30BaHHUS
W300pETCHHUS WIIN JIJISl XapaKTePUCTUKH TPYTIITBI H300pETCHHI.

MHoro3BeHHas (popMyIia, XapaKTepH3yoomas 0JHO H300peTeHNE, UMEET OJMH HE3aBUCHMBIH MyHKT
U CIEYIONHiA (CIeayIOIie) 3a HUM 3aBUCUMBIN (3aBUCHMBIC) MYHKT (MyHKThI). MHOTO3BEHHAs (hOpMyIa,
XapaKTePHU3YIOIas TPyIny U300PETeHUH, IMEeT HECKOJIbKO HE3aBHCHUMBIX ITYHKTOB, KaX/IBIH U3 KOTOPHIX
XapaKkTepu3yeT OJHY W3 pa3paboTOK Tpymmbl. [Ipw 3TOM Kaxmoe H300peTeHHE TPYMIBI MOXET OBITh
O0XapaKTepU30BaHO C TMPUBJCUCHHUEM 3aBHUCHMBIX IYHKTOB, ITOJYHMHEHHBIX COOTBETCTBYIOIIEMY
HE3aBHCHMOMY.

B HesaBucumblii MyHKT (OpMYINBI BKIIOYAETCS COBOKYITHOCTH CYIIECTBEHHBIX IPHU3HAKOB,
JIOCTATOYHBIX JIJIS TIOJYYCHHS TEXHHUECKOTO Pe3ysbTaTa, IPOSIBIIIONIETOCsS BO BCEX CIydasx, Ha KOTOpbIE
pacmpocTpaHseTcsl HCIpalBaeMblii 00beM MpaBoBOM oxpaHbl. OH COCTOHMT, Kak MpaBWIO, U3
OTPaHWYUTEIHHON YacTH, BKJIIOYAIONICH CYIIECTBEHHBIE NPU3HAKH, COBMANAIONIME C IpPU3HAKAMHU
MPOTOTHIIA, B TOM YHCJIC POJOBOE TMOHATHE, OTpaXKaroliee HazHaAUCHHE W300pPETCHHUS, W OTIIHYHTEIHHON
YaCcTH, BKIIIOYAIOIIEH CYIIECTBCHHBIC MPU3HAKH, KOTOpPBIE OTIMYAIOT pa3paboTKy OT Hambojiee OIU3KOTro
aHajora.

IIpu cocTaBIeHWW HE3aBHCUMOTO TyHKTa (GOPMYJIBI TOCIE HM3JI0KEHUS OTPAaHHYUTEIHLHOW YacTH
BBOJIUTCSA CJOBOCOUYETAHHE «OTIMYAIOMIMICA (€Ccs) TeM, 4YTO», HEMOCPEICTBEHHO IIOCIE KOTOPOIro
U3J1araeTcsl OTIMYHUTENIbHASL YacTh. [IpUMEpOM MOXKET CITY)KUTh CIEYIOIIas MPoCcTeiiias popMya:

«Cnoco0 M3roTOBIICHUS MEYATHBIX CXEM, 3aKJIFOUYAIOIINKCSA B TOM, YTO HA 3apaHee 3arOTOBJICHHYIO
MaTpHILy, UMEIOIIYI0 pelibe(HBIE TOKOMPOBOMASAIINE MOPOKKH, TalbBAHUYCCKUM IMyTeM HAHOCAT CIIOM
MeIH, KOTOPBIA 3aTeM MEPEHOCAT Ha MOJUIOKKY, OTIIMYAIOIIMACI TeM, YTO MEpe]] MOKPHITHEM MAaTPHUILY
CMayYMBaIOT PACTBOPOM XPOMCOJIEPKAIIETO COSTMHECHUSY.

B oTaenbHBIX chydasx, B YaCTHOCTH INPH COCTABJICHUH (HOPMYJ WHIWBUAYATBHBIX COCIUHCHHH,
[ITAMMOB MHKPOOPTaHU3MOB, KyJIbTYyp KJICTOK PACTCHHH U JKUBOTHBIX, PUMEHEHHU PaHEe HM3BECTHBIX
YCTPOWCTB, CIIOCOOOB, BEIIECTB ¥ MITAMMOB [0 HOBOMY Ha3HAYEHUIO, a TAK)KE N300PETCHUH, HE NMEIOTIHX
AHAJIOTOB, OHH HE TIOJPa3ICNIAIOTCSA Ha OTPAaHHYUTEIBHYIO U OTIMYUTEIBHYIO YacTH.

B 3aBHcHMBIA TyHKT (GOPMYNBI BKIIOYAIOTCS CYHICCTBEHHBIC TNPU3HAKU, XapaKTEPH3YIOIIHE
W300pETeHNE B YACTHBIX CIIyYasX €ro BBIMOJHEHMS WIN HCIIOJNB30BAaHUSA. 3aBUCHMBIA MYyHKT (DOPMYIIBI
BKITIOYAeT POJOBOE TIOHATHE, OTpakarollee Ha3HAUYCHHWE pa3pabOTKH, H3JI0KECHHOE, Kak IPaBUIIo,
COKpAIIIEHHO 110 CPABHEHHUIO C IPUBEJIECHHBIM B HE3aBUCUMOM IIYHKTE, U CCBUIKY Ha HE3aBUCHMBIH 1 (FLIH)
3aBUCHUMBIM TYHKT (IMYHKTBI), K KOTOPOMY OHO OTHOCHTCS. IIpH MOAYMHEHHOCTH 3aBUCHMOTO IMYHKTa
HECKOJIbKHM ITyHKTaM (OpMYJIbl CCBIJIKH Ha HUX YKA3bIBAIOTCS C MCIIOJIb30BAHUEM allbTepPHATHBBI. VHBIMU
CJIOBaMH, B KayeCTBE MPOTOTHIIA PEIICHUH, PACKPBIBAEMBIX B 3aBHCUMBIX MYHKTaX (OPMYJIBI, BBICTYIACT



TO peIIeHHe, KOTOpO€ OXapaKTepH30BAHO B HE3aBHCHMOM WM JpPYroM IIPEIIeCTBYIONEM IYHKTE
(hopMyIEL. DTO MO3BOJSAET HE BOCIIPOU3BOIUTD BCE NMPU3HAKH, YK€ OTPAXKEHHBIC B HE3aBUCUMOM HJIH HHOM
IMyHKTEe (DOPMYJIbI, & OTPAaHUYUTECS OOIIMM yKa3aHHEM THIA: «YCTPOHWCTBO MO 1. 1, oTiiMyaromeecs TeM,
YTO MATPHUIy CMauUBAIOT PACTBOPOM IABYXPOMOKHCIIOTO Kalusi ¢ KOHLIeHTpanueil 1 r/m».

K. HpenBapnTem,Haﬂ IKCIepTU3a NMATEHTHOM 3asiBKH

[MocTymaromiasi B MaTEHTHOE BEIOMCTBO 3asBKa IMOMJICIKUT pErvcTpanuud U sdkcmeptuse. CHavana
npoBOAUTCS  (oOpMalIbHAs OKCIEPTH3a, YCTAHABIMBAKOIIAS COOTBETCTBHE 3asiBKH  (HOPMAIBHBIM
TpeOoBaHHAM TI0 OGOPMIICHHIO, H TIpoBepseTcs (akT yIulaTel MNONLIHHBL. OOBIYHO, TPOOIEMBI
HECOOTBETCTBUSA O(MOPMIICHUS 3afBKM YCTAHOBJICHHBIM TpPEOOBAHHSIM BO3HUKAIOT Yy H300peTaTeneii-
Tr00UTENIeH, KOTOPhIE HAMEPEHBI MPONTH MPOLEAYpPY caMocTosTenbHo. [IpodeccroHanbHbIC MAaTCHTHBIC
MTOBEPEHHBIC HCIOJB3YIOT CIEIUAIBHOE MPOTrpaMMHOE OO0ECIeUeHHE, TO3BOJISIFOIISE MPOBOIUTH BCHO
paboTy Ha KOMIBIOTEPE, KOTOPHIH aBTOMATHYECKH YCTAHABIMBACT M HYXKHBIN pasMep CTpaHMII, ¥ TOJIS, U
0Tpa>KaeT 10 HyHKTaM BCC HeO6XO,Z[I/IMI>Ie Tpe6OBaHI/I$[, BKJIFOYAs TaKHE€ DJJIEMCHTBI, KaK OIIMCAHUC U
(dhopmyna n3obpeTenus. Kak npaBmito, eciii Bo3HHKaeT (popMaiabHas omrOKa, 3aSBUTEIIO pa3pelaeTcs ee
YCTpaHWTh, HO B HEKOTOPBIX CIydasX TaKOe paspelicHHe AAaeTCs JIMIIb B OTHOIICHUH HCIIPABICHHUS TaThl
PUOPHUTETA.

C mpunstuem JloroBopa O TNAaTEHTHOW KOOIEpAIlMU CHUTyalUs 3HAYUTEIBHO YIPOCTHIIACH,
nockojibky B MHCTpykimio k JloroBopy BoIlLia CTaHIapTHas (opMma 3asBKH Ha IATEHT, KOTOPOM
JIOJKHBI TOJB30BAThCsl BCE CTpaHbl—YyuacTHULB! JloroBopa. bonee Toro, B mpoekre JloroBopa o
OPUHATHH MEXIyHApOIHOTO IMAaTEHTHOTO 3akona’ MpeayCcMaTpUBaeTCs, YTO0 OYAYT YIPOIIEHBI U
COTJIACOBAHBl HAIMOHAJBHBIC TIpaBMIa C TEM, 4YTOOBI COKPATHTh KOJIMYECTBO (POPMAIBHBIX
TpeOOBaHHMI W cIeNnaTh WX MaKCHUMalbHO eInHOO0OpasHbMH. bynymie pedopmbl, HECOMHEHHO,
CIENTalOT BO3MOXHBIM TOJIHYIO0 KOMITBIOTEPU3AIIAI0 BCETO Tporiecca o0paboTKH 3asBOK. B HacTosmee
BpeMsl TIATCHTHBIC CIyXObl 3aHUMAIOTCS Pa3pabOTKOW KOMITBIOTEPHBIX MPOrPaMM, C IMOMOIIBIO
KOTOPBIX MOKHO OBLTO OBl aBTOMAaTUYECKU MTPOBEPSITH COOMIOICHUE (POPMATTLHBIX TPEOOBAHMUIA.

Ha HavajabHOW CTamuu SKCHEPTHU3bl MHOTHE MATCHTHBIC BEJIOMCTBA MPOBEPSIOT M300pCTCHUS Ha
OpeMET HAJIWYKs B HUX ceKpeTHocTH. Hampumep, 3asBKa, copepiKaliasi OMHCcaHue YIydIIeHHOTO Tu3aifHa
MOJIBOJTHOM JIONKH, OyJIeT HAIlpaBJicHA B CICIUAIBHBIA OTIEN BEIOMCTBA, 3aHUMAIOIIMUCSA CEKPET HBIMU
BOMpOocaMu. MHOTHE CTpaHbl BBIABUTAIOT TPEOOBAHUE O TOM, YTOOBI CXOHAS C BBIIBICHHEM CEKPETHOCTH
MpoIeIypa UMella MECTO M B OTHOIIICHHWH TOJaud 3asBOK 3a TpaHuily. M3o6peraTento, HampuMmep, HOBOM
CUCTEMBI CIIC)KEHUS 32 paKkeTaMH OyJIeT 0TKa3aHO B TIPaBe M0J1aBaTh 3asBKY 33 PYOCIKOM.

®dopmanbHas (IpeaBapUTENbHAs) JKCIIEPTH3a 3asABKH Ha H300pETEHHE MPOBOIUTCSA IlaTeHTHBIM
BeJoMcTBOM P® B coorBercTBuu ¢ m. 1—5 cr. 21 IlareHTHOrO 3aKkoHa P®, KOHKPETH3UPOBAHHBIMH B
HpaBI/max COCTaBJICHUA, IIOJAa4YU U paCCMOTpeHI/IH 3as4BKU Ha BI)I,Z[a‘Iy IIaTCHTA Ha I/I306peTeHI/Ie. B XoIe
npoBeneHusT (HOpMaTbHON IKCIEPTU3bI 3asiBKH IPOBEPSIETCS: a) HAIWYHAE HEOOXOIMMBIX IOKYMEHTOB; 0)
NOPaBUIBHOCTh WX COCTABJIEHHS, B) OTHOCHMOCTH 3asBJIEHHOIO IPEUIOKEHHS K H300pPETEHHsAM;, T)
cobroIcHre TpeOOBaHKs SANHCTBA U300PETEHHS; 1) HE U3MEHSIOT JIM TOTOJHUTENbHBIE MAaTEPHaIbl, €CITH
OHH TIPEIICTABJICHBI, CYITHOCTh 3asBICHHOTO OOBEKTA MPOMBINUICHHOW COOCTBEHHOCTH M COOIIOJCH TN
YCTAHOBJIEHHBIN MOPSIOK WX IPEACTABIECHHUS, €) MPaBHILHOCTD KJIACCH(DUIIMPOBAHUSI H300PETEHHUS IO
MIIK; ) coOroicHHe MOPSAAKA TOJAYd 3asABKH 4epe3 IMaTEHTHOrO MOBEPEHHOTO, BKIIIOYAs HAJIUYHE U
MPAaBHIBLHOCTh O(OPMIICHHUS JTOBEPEHHOCTH, YIOCTOBEPSIONIEH IMOJIHOMOYHS MATEHTHOTO TOBEPEHHOTO.
Kpome Toro, B pe3yabTate GOpMaIbHON 3KCIIEPTH3b OOBIYHO YCTAHABIMBACTCS JaTa MPUOPUTETA 3aSBKH,
€CNIM TOJNBKO 3asBUTEIIEM HE HCIpaIIUBaeTcs Oojiee paHHMA MPUOPUTET IO CPAaBHEHHIO C JaToil
MOCTYTICHHUSI OCHOBHBIX MAaTEPHAJIOB.

ITo obmiemy mpaBwity popManabHas SKCIEPTU3a 3asSBKHA MPOBOIUTCS MO UCTCUCHHUH JABYX MECSIICB C
natel ee nocrymienus B IlarenTnoe BegomctBo (1. 1 cr. 21 ITatentHoro 3akona P®). Takas oTcpouka B
MPOBEJCHUN JKCIEPTH3bl YCTAaHOBJCHA B HMHTEpecax 3asBHUTENeH, KOTOpble B cOOTBETCTBHM cO cT. 20
[TaTenTHOTO 3aKkOHa P® B TeueHHe NBYX MecCSIeB MOJB3YIOTCS NMPaBOM BHECEHHUS B MaTepHAIbI 3asBKH
WCTPABJICHUN U YTOUHEHHI 0€3 U3MEHEHHS CYIIECTBA 3asIBIICHHOTO N300PETEHUS U IPH YCIIOBUH, €CIIM OTH
I/ICHpaBHeHI/IH 501050 yTO‘IHCHI/IH HC HaHpaBHeHLI Ha yCTpaHeHI/IC HapyH_IeHI/IH YCTaHOBHeHHI)IX Tpe60BaHPII>i K
JIOKYMEHTaM 3asBKH. BMecTe ¢ TeM IO JKEIaHWIO 3asBUTEINSA, BBHIPAKEHHOMY B €ro IMHUCHhMEHHOM
xonaTaiictBe K IlaTeHTHOMY BeIOMCTBY, (opMalibHasi SKCIEPTH3a MOXET OBITh HadaTa J0 HCTEUYCHUS
YKa3aHHOTO JIByXMECSYHOTO CpOKa. Eciu 3asBUTENEM MPEACTABICHBI JOMOJIHUTEIBHBIC MaTePHABI IO
3asiBKe, B TIporiecce (hOpMabHOM SKCIEPTU3bI MTPOBEPSICTCS, HE U3MEHSIFOT JIM OHH CYIIIHOCTH 3asBIICHHOMN
pa3paboTku. JIOMONHUTENbHBIE MaTepUANbl B YacTH, U3MEHSIONICH CYIIHOCTH 3asBJICHHOW pa3paboTKH,
HampuMep, CoJeprKalllie HOBbIE MPH3HAKH, BKIIOYacMbie B (OPMyJIy H300pEeTEHHs, MPH PacCMOTPECHHH
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3agBKH BO BHHMaHHE HE NPUHUMAIOTCI M MOTYT OBITh O(OpMIICHBI 3asBUTEICM B KadecTBE
CaMOCTOATENbHOH 3asBKU.

KoHkpeTHBIIi CpoK, B TeueHHE KOTOpPOro JOJDKHA OBITH 3aBeplleHa (opMalbHas SKCIEpTH3a,
[aTenTHBIM 3aK0HOM P® He ycTaHOBIEH, UTO CleoyeT MPU3HATH YIyIICHHEeM 3akoHoxaTens. Ha mpakTtuke
CpeIHUI CPOK pacCMOTPEHHs MPUHATBHIX 3asBOK Ha CcTaguu (opMalbHON SKCHEepPTHU3bl cocTaBiser 1,8
MecsIa.

Ha ocHoBaHMM pe3ynbTaToB (popMaTbHON SKCHEPTH3BI MOXKET OBITH MPHHATO OJHO W3 CIICTYIONINX
pemenuil. Ecnu 3asBka mojnaHa Ha pa3pabOTKy, OTHOCSIIYIOCS K U300PETEHUSAM, B COCTAB 3asABKH BXOJAT
BCEC H€O6XO,Z[I/IMI:IC AOKYMCHTBI U 3TU AOKYMCHTBI ITPABUJIbHO O(bOpMJ'IeHI)I, BBIHOCHUTCA ITOJIOXKUTCIBHOC
pemerre. 3asgBUTENb YBEIOMIIACTCS O TIOJOKUTECIBHOM pEIMICHHH (OPMATBHOW HKCHEPTH3Bl H
YCTAaHOBJICHUH TIPHOPUTETA B COOTBETCTBUU C 3aKPCIUICHHBIMH 3aKOHOM TIpaBmiaMHd. [Ipu HapymieHHH
3asiBUTENIeM TpeOOBaHMsI €IWHCTBA pa3pabOTKH eMy Mpejlaraercss B TEYEHHE ABYX MECAIeB C JaThl
MIOJTY4EHHSI IM COOTBETCTBYIOIIETO YBEIOMIICHHUS COOOIINTH, KAKOE U3 CONEPKALTUXCS B 3asBKE PEIICHUN
IOJDKHO paccMaTpUBATHCS, W TPH HEOOXOIMMOCTH BHECTH YTOYHEHHS B JOKYMEHTHI 3asBKU. [lpyrue
pelleHus], BOILIEANINEe B MaTepHalibl MEepBOHAYAIBHON 3asiBKHU, MOTYT OBITh O(GOPMIIEHBI BBIJEIECHHBIMU
3asBKamMu. B Cjlydqa€ €CJIM 3asBUTCIIb B TCUCHUC [IBYX MCECALCB MOCJIC TOJIYUCHUA YBCIAOMIICHUA O
HapyImeHNH TpeOOBAaHUS €IMHCTBA HE COOOIIUT, KaKoe M3 MPEeIIoKeHUH HEOOXOIIMMO paccMaTpUBaTh, H
HE IMPEJICTaBUT YTOUHEHHBIX JOKYMEHTOB, MIPOBOAUTCS paccMOTpeHHe 00BbeKTa, YKa3aHHOTO B (opmyJe
IIEPBBIM.

Ecin B pesynbrare ¢opMalbHOW SKCIEpTHU3bl OyAeT YCTaHOBICHO, YTO 3asBKa odopmieHa Ha
MPEUIOKEHNUE, KOTOPOE HE OTHOCUTCS K M300pETeHUsM, MPUHHUMAETCs pelleHHe 00 OTKa3e B Bblaaye
naTeHTa. Jlo BhIHECEHHS PEIICHUS 3asBUTEII0 MOXKET OBITh HAMpPAaBIICH 3allpoC C MPUBEIACHUEM J0BOJIOB,
KOTOpPBIE MOTYT IIOCITYXXHTH OCHOBaHHMEM JUIS OTKa3a B BBIAAYE IATEHTA, CCBUIOK HAa COOTBETCTBYIOIIVE
HCTOYHUKYU HH(POPMAIUH, €CTIH OHU HEOOXOAUMBI, U IPEIIIOKEHIEM OMPOBEPTHYTH MPUBEICHHBIC TOBOMEI.
OTtkaz B BbIJa4€ TATCHTAa IIO0 JIaHHOMY OCHOBAaHUIO SABJISICTCA HOBBIM ITOJIOKCHUEM pOCCI/IﬁCKOFO
MAaTEeHTHOTO TpaBa, TaK Kak paHee Mmomo0Has 3asBKa IPOCTO HE NPHUHHMANaCh K paccMoTpeHmio. Ha
YKa3aHHOE PEUICHHE MOXKET OBITh TIOAaHO BO3pa)KCHUE B ATICIUIAINOHHYIO Hanary [laTeHTHOTO BeqOMCTBA
B TEUEHHUE JIBYX MECSIIEB C JaThl €ro MOMyuYeHUs 3asBUTEIEeM. 3a MoJavy BO3PaKEHUs B3UMaeTcs ocodast
nonuiiHa. Bo3paskeHue D0DKHO OBITh pACCMOTPEHO ATCIUISIIIMOHHON MaNaTOW B TEUCHUE JBYX MECSIIEB C
JaTHI €TO MOCTYIUICHUs. Pemenne AneusaroHHON ManaTsl, B CBOIO 04Yepeb, MOKET OBITh 00KaJOBaHO B
Briciyto narenTHyto nanaty PocnaTtenra.

B mporecce opManbHON SKCIEPTU3HI 3asBICHHBIH 00BEKT MIPOMBIIIIEHHONH COOCTBEHHOCTH MOXET
OBITH IPU3HAH CEKPETHHIM. B 3TOM ciydae 3asBHTENb YBEAOMISETCS O HEBO3MOXKHOCTH NPEIOCTABICHHUS
€My IPaBOBOM OXpaHbI B COOTBETCTBUH ¢ IIaTeHTHBIM 3aK0HOM PO.

ITo 3asBKE, 0OpMIIEHHOW ¢ HapyIlIeHHEM TPeOOBAHUH K €€ IOKYMEHTaM, 3asBUTEI0 HaIpaBisIeTCs
3ampoc C MPEeII0KEHNEM B TEUCHUE JBYX MECSIEB C MAaThl €TO MOMYYCHHUS HPEACTABUTH HCIIPABICHHEIC
WM OTCYTCTBYIOIINE AOKYMEeHThI. OCHOBAaHHSAMH I 3aIIpoca MOTYT OBITh: a) OTCYTCTBHE B MaTepHaliax
3aBKU KaKUX-THOO JOKYMEHTOB M3 MepedyrciieHHbIX B ¢T. 16, 19 ITatenTHOrO 3akona P®; 6) BhIsBICHHE
OpPTaHOM, OCYIIECTBILIIOIIUM OKCIEPTH3y, HEOOXOAMMOCTH BHECCHHMS B 3asBKYy YTOYHCHHI.
Heo0xomuMocTh yTOYHEHHsI 3asSBKH MOXET ObITh, B YaCTHOCTH, OOycloBieHa: 1) HanM4meMm Takux
HEJIOCTAaTKOB B 0O(hOPMIICHUU U COAEPIKAHUHU TOKYMEHTOB, KOTOPBIE JIEal0T HEBO3MOXHBIM HCIIOJIb30BaHUE
3TUX JOKYMEHTOB B COOTBETCTBHM C HX Ha3Ha4YeHHEM; 2) OTCYTCTBHEM B JOKYMEHTaX PEKBH3UTOB U
MOJIMUCEH, PEyCMOTPEHHBIX ACHCTBYIOIIUMY MIPABIIaMH; 3) YCTAHOBJICHHUEM, YTO 3asBKa [10JaHa depe3
MaTeHTHOTO MOBEPEHHOr0, He 3aperucTpupoBanHoro B [latentHom BegomcTBe PO, u 1.1,

I/ICHpaBHeHI/IC 1 JOIIOJIHEHUC 3asiBKH OOJIKHBI 6])ITI> CACJIaHbl 3asABUTCIIEM B ,Z[ByXMeCH‘{HI)II\/‘I CpOK C
JaTel TIONyYeHUs 3ampoca. Mo XomartaiiCTBy 3asBHTENS yKa3aHHBIH CPOK MOMKET OBITh NPOIJICH IIPH
YCIIOBUH YIIATHl CIIEHUATbHOMN MOILITHHBI.

B cmywae ecnu 3asBUTENh B YCTAaHOBJIEHHBIM CPOK HE TMPEJCTABUT 3alpaiinBaeMble
Martepualibl WKW XOAATalCTBO O MPOJICHWU 3TOTO CpPOKA, 3asBKAa MPU3HAETCS OTO3BAHHOM.
3asiBUTENb TOJIb3YETCS MPaBOM OTO3BaTh CBOIO 3asBKY Ha HM300peTeHHME W IO COOCTBEHHOU
uHunuatupe. s 3TOro eMy JocTartoyHO mojaTh B IlaTeHTHOe BEJOMCTBO HUCHBMEHHOE
3asiBJICHUE. 3asBUTENb YBEIOMIISETCS 00 YIOBIETBOPEHHUH IMPOCHOBI, a JEIOMPOU3BOJICTBO IO
3asBKE IIPEKPaIaeTCs.

Kax m3BectHo, ¢ mpunaruem [latentHoro 3akona P® 3asBku Ha BbIIauy MATEHTOB Ha
M300pETCHMSI CTadM pPacCMaTPUBATHCA IO TaK Ha3bIBAEMOW OTJIOKCHHOH WM OTCPOUYCHHOU
akcrieptu3e. [1o3ToMy 1O OKOHYAaHWMU (OPMATBHON 3KCHEPTU3bI 3aABKH C TOJOXKHUTCIbHBIM
pE3yJIbTaTOM OHA HE IMEPENAETCA aBTOMATHYECKH HA DKCHEPTU3Y IO CYIIECTBY, & OTKJIAIbIBAETCS
JI0 TIOCTYIUIEHUS OT 3asBUTEJNSI CIEIUAIBHOTO XOJaTaiCTBa O MPOBEAECHUM TaKOW SKCIEPTHU3BL.
[Ipu »TOoM Mo ucteueHun 18 MecsleB ¢ gaThl MOCTYIUICHHS 3asiBKH [laTeHTHOE BEIOMCTBO



nyOJIMKyeT CBeleHUs O 3asBKe, IOociie 4Yero Jo0oe JIMI0 BIpaBE O3HAKOMHUTHCS C €€
MaTepHalaMHu.

BBenenue mogo0HOTO mpaBuila, KOTOPOE XapaKTEpPHO IJIsi MATEHTHOIO 3aKOHOJATENbCTBA MHOTUX
eBPOINEHCKUX CTpaH, MPOAMKTOBAHO B OCHOBHOM JBYyMs cooOpaxeHussMH. C ONHOH CTOPOHBI, 3TO
CTpeMIIeHHe OBICTpee O3HAKOMHTH CHELHUATNCTOB ¢ HOBEHIINMH TEXHHYECKHMH JOCTIKCHUSIMH, IPUIEM
CO BCEMH, a HE TOJIBKO TEeMH, KOTOPBIE B ITOCIEAYIONIEM OyyT MpHU3HAHBI MaTeHTOCTIOCOOHBIMU. C IpyToit
CTOPOHBI, BCEM TPETbUM JIMLAM IPENOCTABIAETCS BO3MOXKHOCTh 3aBUTh O CBOMX BO3Pa)KEHUAX IIPOTHUB
BBIIAYM TTaTEHTOB Ha Te M300pETeHHs, KOTOpbIE HEe 00Jagar0T HOBMU3HOH, M300pETaTeNbCKUM YpPOBHEM,
IIPOMBIIIJIEHHOH NPUMEHNMOCTBIO JIMOO KOTOpBIE 3asBJICHBI C HapyIIEeHHEM IpaB pa3pabOTYNKOB HIH
UHBIX JIUI, UMEIOIIUX IpaBa Ha pa3pabOTKy, B YAaCTHOCTU paboTojaTeneil B OTHOIIEHUM CIyKEOHBIX
pa3pabOTOK, HACIEJHUKOB aBTOPOB H T.1I.

OueBUAHO, OJHAKO, YTO MyOIMKALUs MAaTEpUANIOB 3asBKH 10 BbLAA4YM NMATEHTA CIOCOOHA HAHECTU
BpeJ 3asABUTENIO, KOTOPBIM ellle He HMeeT MCKIIOUUTENbHBIX INpaB Ha pa3paboTky. B 3Toil cBs3m
3a8BJICHHOMY H300pETEHHUIO C AAThl MyONUKAIlMM CBEICHUIl O 3asBKE A0 AATHl MyONMKAIlMM CBEICHUIl O
BBIZIaYe TATEHTa NPENOCTABILIETCS 8peMEeHHdA NPaeoeas 0Xpana B 00beMe OIMyOINKOBaHHOW (GOpMYIIBL.
BpemeHHOI faHHAs OXpaHa Ha3bIBAETCS IOTOMY, YTO B ClIydae BblJauu MaTEHTa OH AEHCTBYET ¢ OOpaTHOM
CHJIOH C maThl mojaud 3asBKU. Ecnm ske OyIeT NpHHATO pemeHue o0 OTKase B BhIJaue MATEHTA,
BO3MOXHOCTH OOXKQJIOBaHHMs KOTOPOTO HCUEpNaHbl, BpPEeMEHHas IpaBOBas OXpaHa CUUTACTCS
HEHACTYNHBIIIEH.

CyTb BpEMEHHOM OXpaHbl 3aKJIKYaeTCs B TOM, YTO CaM 3asBUTE]b MMEET IIPaBO HUCIIOIb30BATh
3asBJIEHHOE M300pETeHHUE, CIM TAKOE HCIIOIb30BaHNE HE HAapyIIaeT MPaB, BHITEKAIONINX U3 ACHCTBYIOIINX
maTeHTOB. YTO KacaeTcs APyTuX JIUIl, TO, IOCKONBKY 3asBUTENb €le HE MMEET UCKIIOUUTEIbHbIX [IPaB Ha
u300peTeHne, UCHOIb30BaHHE MMHU U300peTeHus: (OpMaabHO HE SIBISETCS MpPAaBOHAPYIIEHHEM Ha 3TOT
MOMeHT. OJTHaKO OHU JIOJKHBI yUHTBIBATh, YTO, ECIM 3asIBUTENIO OyIeT BBIAAH MATEHT, UX ACHCTBUA OyIyT
HapyLICHUEM €ro UCKIIOYMTENbHBIX NpaB. [lareHToOOMa1aTENs MOXKET MOTPEOOBATh OT HUX, BO-NEPBBIX,
OPEKpALIeHUs] JalbHEWNIEro MCHOIb30BAHUS U300pPETEHUS M, BO-BTOPBIX, BBIIATHL JACHEKHOMN
KOMITEHCAIIUH 32 HCIIOJIb30BaHNE U300PETCHUS B IIEPUO] BPEMEHHOI oxpaHbl. Pa3mep 3Toi KoMIeHcanuu
OIPEJENAETCS COTIALIEHUEM CTOPOH, a IIPHU HEJOCTHKEHUHU COIJIALICHUs] yCTaHABIUBAETCS CYOM.

ITosTOMy IpM HCHONB30BAaHUU H300pETEHMS, SBISIOLUIETOCS MPEAMETOM ONMYyONMKOBAaHHOW 3asBKH,
TPETHUM JIMIIAM L1eJ1eCO00Pa3HO 3apaHee COTIAcoBATh 3TOT BOIPOC C 3asBUTEIIEM, OTOBOPHUB IPH 3TOM H
pasMep NPUYUTAIOLICHCS 3asABUTENI0 KOMIIEHCALWHU. BbImuara yka3aHHOH KOMIIEHCALMHM ITPOM3BOIMUTC,
KaK [paBWIO, MOCIE MOIy4eHUs MaTeHTa Ha u3oOpeTeHue. Ecinu maTeHT 3asBUTENO0 He OyJET BbIAaH, TO
COMIAlIEHUE YTpauyuBaeT CUJy, a BBIIIAYEHHBIE CyMMbI IOAJEKAT BO3BpaTy nosb3oBarento. Ho ecian
COTTAlIEHWE O KOMIIGHCAIlUM 3a HCIIONb30BAHUE M300pPETCHUS] B IEPHOJ BPEMEHHOH OXpPaHBI
IpedyCMaTpUBaO Iepefady MOIb30BAaTENII0 JOMOMHUTENbHBIX CBEACHUH 00 H300peTeHUH, CEKPETOB
IpPOU3BOACTBA, OMNBITA PAabOTHI 3asBUTENs M T.I., JaHHBIH Bompoc pemaercs AuddepeHIMpoBaHHO
NPUMEHHUTEIBHO K CaMOi pa3paboTke, ¢ OXHOI CTOPOHBI, ¥ MEPENaHHBIM JOTOIHUTEIBHBIM CBEICHUSM,
COCTABJISIOIUM KOMMEPUECKYIO TaliHy, C APYTrOil CTOPOHBI.

IIpenenbHBI CPOK AEUCTBHS BPEMEHHOM OXpaHbl COCTABIAET TpU roja. B TedeHue 3TOro cpoka
3afBUTENb, a TakkKe JI000e TpeThe MO0 MOryT mojaTtk B IlaTeHTHOe BEJOMCTBO XOJATalCTBO O
IIPOBENEHUN HKCIEPTU3bl 3adBKM MO CYLIECTBY. Ecnm XomaTaliCTBO O MHPOBENEHHU 3KCIEPTU3BI MO
CylLIeCcTBY He OyAeT MOJaHO B YKa3aHHBIM CPOK, 3asBKa CUMTACTCsS OTO3BAHHOH, a BpeMEHHas IpaBoBas
OXpaHa 3asBJICHHOT0 U300pETEeHHs — MPEKPATUBIICHCS.

3. laTta npuopurteTra

Ha HawyanpHOMN cTaguy pacCMOTPEHHUS 3afBKH, MOCIE TOTO KaK OHA MPUHATA MO GopMe U MOTydUeH
JOKYMEHT, MOATBEP KIAIOIINI yIIIaTy MOLIUIHHEL, TATEHTHBIM BEOMCTBOM O(opMIIsieTcs naTa IPHOpPUTETa
3aaBKH. [IpakTdecku BO BCeX CTpaHax MaTEHTyeMOe H300peTeHUE MPOBEPSIETCS M0 KPUTCPHUSIM HOBHU3HBI,
M300peTaTeNIbCKOr0 YPOBHS M IMPOMBIIUIEHHOW NMPUMEHHIMOCTH Ha AaTy HpHopuTeTa. B ciyyae ecnm Ha
OJHO H300peTeHHWe TIONAIOTCSA [BE 3asABKHM, BBIUTPHIBACT 3asBKa, HMeEIOImas Oojiee pPaHHIOW JAaTy
npuoputeTa BoT moueMy naTa mpHOpUTETA TaK BaXKHA.

Kak npaBuio, gata npuopureTa 3asBKH - 3TO JlaTa BHECEHHUs €€ B PEECTp NATEHTHOIO BEIOMCTBA
ITaTeHTHas 3asBKa MOXKET NOTY4UTh U O0J€€ PAHHIOK AATy IPUOPUTETA, ECIM UCIPAIIUBAETCS IPUOPUTET
IO JaTe MOoAa4yM MepBOi 3asBKU B rocyiapcTBe—ydacTHUKe Ilapuxckoil koHBeHIuu nubdo Jlorosopa o
NaTeHTHOM koomnepanuu. [l n3o00peraTesst IpUOPHUTET 1o Hanbojiee paHHEH gaTe Ype3BeIYaiiHO BakeH Bo
MHOTHX CTPaHaX 3aKOHOM IpPEAyCMOTPEHa BO3MOXKHOCTb ITIOJAa4M TaK HAa3bIBAEMOW MpeABapUTENIbHON
3a8BKU B YIPOIIEHHOM (hopMaTe TOJIBKO € Te€M, YTOOBI 3aKpenuTh AaTy npuopurera. B CoeauHeHHbIX
[ITarax AeHCTBYeT CIOXHAs CHCTEMA, B paMKaxX KOTOpPOH HM300peTaTelb MpPH OMpPEAETICHHBIX YCIOBHUIX
MO>KET HCIIPAIINBAaTh IMPHOPHUTET C JAThl COBEPIIECHHS M300pETEHUs, a HE C JAThl IPUOPUTETA 3asiBKU Ha



mero. CIIA — 3T0, HECOMHEHHO, OAWH W3 CAMBIX BBITOAHBIX PHIHKOB LIS OOJBIMTMHCTBA U300peTeHuit. U
nostomy, moka CIIIA He caenarT CBOIO CHUCTEMY MAaTEHTOBaHMSA TaKOH ke, Kak U B JIPYIHX CTpaHax,
n300peTaTend BCEro Mupa IOJKHBI ObITh TOTOBHI JIOKa3aTh ATy H300peTeHHs, YTOObI HCIOIb30BaTh
MIPUOPUTET 110 AMEPUKAHCKOMY MaTEHTHOMY IIpaBy

B cooTBeTCTBUM C POCCHICKUM 3aKOHOJATEILCTBOM Mpuopumen uzodOpemenus yCTaHABIUBAETCS,
1o o0ImeMy IpaBHiy, IO AaTe MOCTyIUIeHUs B [laTeHTHOE BeIOMCTBO 3asBKH, COAEpIKAICH 3asBICHUE O
BbIJaUC MATEHTa, OMKMCcaHue, GOPMyITy W YEPTEXkKH, €CIM B ONMMCAHUH HA HUX mMmeercs ccbuika (m. 1 cr. 19
IMarentHoro 3akona P®). Kak Buaum, A 3aKpeIUICHUS [PUOPHUTETA 3asBUTENhL MOXKET IMOAATh B
[TaTeHTHOE BEAOMCTBO 3asBKY, B KOTOPOW OTCYTCTBYET psa TpeOyeMbIX MO 3aKOHY JOKYMEHTOB. DTO
HOBOE TIOJIOXKEHHE B POCCUHCKOM IaTEHTHOM 3aKOHOJATENIbCTBE, NMPU3BAHHOE YIPOCTUTh U YCKOPUTH
MPOLEAYPY 3aKpEIJICHUs IPUOPUTETA

Hapsiny ¢ oOmuM npaBmioM ompeneneHus npuopurera IlaTenTHbIi 3akoH P® comepkut psn
CHELMAIbHBIX JbIOTHBIX IPaBUJ, KOTOPbIE MOTYT IPUMEHATHCS NIPU YCTAHOBJIEHUHU IPUOPUTETA B CIyYasiX,
yKazaHHBIX B 3akoHe. [Ipexxae Bcero, peub HIET O TaK Ha3bIBAEMOM KOHGEHYUOHHOM Hpuopumeme,
KOTOPBIM MOTYT BOCIIOJIb30BaThCS 3asABUTENN U3 CTpaH—Yy4acTHUI [lapmkckoil KOHBEHIMU MO OXpaHe
MPOMBIIIIEHHONH COOCTBEHHOCTH.

B cootBerctBun ¢ 1. 2 c1. 19 [larenTHOTO 3aK0Ha P® mpuopureT MOkeT OBITH YCTAHOBIICH I10 AT
MoJa4uM TEpBOM 3aiBKU B CTpaHe-ydacTHHIE [lapmKCKOM KOHBEHIIMH, €ClM 3asBKa Ha H300peTeHHe
noctynuia B [lareHTHOE BeomcTBO PD B TeueHnue 12 MecseB ¢ ykazaHHOU AaThl. Eciiu o He 3aBHCAIINM
OT 3asiBUTENsI 0OCTOSTENbCTBAM (CTUXHMITHOE O€ICTBHE, BOCHHBIC JCHCTBHS, TPAXKIAHCKHE OCCIOPSAKHA U
T.IL.) 3asBKa C UCMPAIIMBAHUEM KOHBEHIIMOHHOTO MPHOPHUTETA HE MOTJIA OBITh MOJaHA B YKa3aHHBINA CPOK,
3TOT CPOK MOXKET OBITh MPOJICH, HO He Ooliee YeM Ha JBa Mecsna. Ha 3asButene JexUT 00sS3aHHOCTh
IIPEICTaBUTh 10KA3aTeNbCTBA, IOATBEPAKAAIOLINE HEBO3MOKHOCTh IOJauu UM 3asBKU B YCTaHOBJIEHHBIH
CPOK.

3asiBUTENb, KENAIONIMA BOCIIONB30BATHCS MPABOM KOHBEHIIMOHHOTO MPHUOPUTETA, 0053aH yKa3aTb
9TO IpU NoJauye 3asBKU WIM B TEUEHHE JBYX MECALEB C JaThl MOCTYIUIEHUS 3asiBkM B [laTeHTHOE
BEJOMCTBO ¥ TPWIOKHUTH KOIHUIO MEPBOW 3asiBKH, 3aBEPCHHON HAIJICKAIIUM OOpa3oM INPHHSBIINM e
YUpEeKJICHUEM, UIH MPEICTaBUTh €€ He MO3JAHEE TPEX MECSLEB C JaThl MOCTYIIEHHs 3asBKH B IlaTeHTHOE
BegoMcTBO. [lpn ncuncnennn 12-mMecsIHOTO CpoKa JEHb MOAAYH MEPBOH 3asBKUA B CPOK HE BKIIFOYACTCH.
Ecmu mocrnenHuii AeHB CpoKa TPUXOMUTCS HA HEepaOOUYMil JeHb, NTHEM OKOHYAHHS CPOKa CUUTACTCA
Onmxalmuii cnenyromuil 3a HuUM pabounii neHs. Ecnyu okoHYaHHE cpoka MPUXOIUTCS Ha TaKOH Mecsl, B
KOTOPOM HET YHCJa, COOTBETCTBYIOIErO JaTe MOAa4yy MEPBOM 3asABKH, TO CPOK HCTEKAeT B TOCIETHUM
JIEHb 3TOr0 MecsIa.

Ecnmu mpaBuia O KOHBEHIIMOHHOM MPHOPUTETE HMEIHCh B POCCHHCKOM 3aKOHOJATEIbCTBE U
paHbllle, TO JILIOTHBINA MOPSIOK ONPEACTCHHS IPUOPUTETA TI0 BHYTPEHHUM 3asBKaM yCTAHOBIIEH BIIEPBbBIE
[Tp 5TOM MOXXHO BBINENUTH CICIYIONINE OCOOBIC CIlydaW YCTaHOBJICHHS NpHOpUTEeTa Bo-mepBBHIX, OH
MOKET OTPENeIIThCA no dame nocmynienus 6 Ilamenmuoe sedomcmeo Oonee pannell 3asA6KU MO0 Jice
3aaeumens, packpviearowel dmo uzobpemenue, eciu 3dsA6Kd, NO KOMOPOU UCHPAWUBAEMC MAKOU
npuopumem, nocmynuna He nozonee 12 mecayes c¢ Oamwl NOCMYnAeHus 0ojee pauHel 3As16KU HA
uzobpemenue (. 4 cr. 19 IlatentHoro 3akoHa P®). B sTom ciyyae Oonee paHHss 3asiBKa CUUTACTCS
OTO3BaHHOM.

IIpyuuHbl, 0 KOTOPBIM 3asBUTENb, 110 CYTH Jeia, 3aMEHSET CBOIO NEPBOHAYaJIbHYIO 3adBKYy Ha
HOBYIO, MOTYT OBITh CAMBIMHU Pa3IHMIHBIME. Tak, OCHOBaHHEM MOXET CITy’KHTh HEOOXOAUMOCTh YTOYHEHHUS
WM UCHPABJICHUS T€X WJIM WHBIX MPU3HAKOB TEXHUYECKOT'O PELICHUs, €CTIH MPH ITOM HE U3MEHSETCs ero
CYIITHOCTh; HEOOXOAUMOCTb KOPPEKTUPOBaHUS (HOPMYITBI U300pETEHHUS, €CIIU MPEOCTABICHHBIN JIJIsl 3TOTO
CPOK YIHYIIEH; LeNIecO00pa3HOCTh YCTPaHEHHS M3 ONMHMCAHWS HW3NUIIHEH WH(QOPMAIMH, COCTaBIIIOMICH
TEXHUYECKUH CEeKpeT 3asBUTENd, U T.I. BakHo nuib, 4ToObl OoJiee paHHsSA 3asBKa Ha ATO M300peTeHue
MOJTHOCTBIO PACKpBIBAJIa €ro CYIIHOCTD, a MOC/eAyIollas 3asBKa OblIa mojana He nosanee 12 (6) mecsies
C J1aThl IOJJa4X NIEPBOM 3asBKU.

B TakoMm jke TOpSOKe MOXKET OBITh YCTAHOBJEH IPHOPUTET HA OCHOBAHWU HECKOJBKUX paHEe
MOJIAaHHBIX 3asBOK. Ecim, HampuMep, Mo MHEHHIO 3asBUTENS, 3TH 3aBKH MOTYT ObITh OObEMHEHBI B OJIHY,
€My TIPEeIOCTABISETCS BOSMOYKHOCTD TIOAATh HOBYIO 3asIBKY, IIPHOPUTET KOTOPOH OYAET ONpenensThes 10
JaTe MoAayy NocieHel U3 paHee NOJaHHbIX 3asBOK, KOTOpble 00beANHAIOTCA B OAHY. [Ipu 3TOM, 01HAKO,
HEO0XO0AUMO, 4YTOObI B KaXI0i M3 OOBEAMHAEMBIX 3asBOK OBUIO PAcKpbITO M300peTeHHe, Ha KOTOpOe
UCTIpaIBaeTcs Ooyiee paHHUA HpHOpHUTET. B 3akoHE crenmuanbHO MOTYEPKUBACTCS, YTO NMPHOPUTET HE
MOJKET YCTaHABIIMBATHCS IO JATe IMOCTYIUICHUS 3asBKH, IO KOTOPOH yXe HCIpaliuBaics Ooiee paHHUMA
MPUOPUTET.

Bo-BTOpBIX, IPHOPUTET MOXKET OBITH YCTaHOBIEH HO Oame NOCMYNJIeHUs OONOTHUMENbHBIX
mamepuanos, eciu OHU OQOpMIeHbl 3as6umenem 6 Kavecmee camocmosmenvhol saseku (m. 3 cr. 19
IMarentHoro 3akoHa P®). Kak u3BectHO, B coorBeTcTBHU cO cT. 20 ITaTenTHOrO 3aKkoHa P® 3asBurtens



HMEET IIPABO B TEUCHHE JIBYX MECSIEB, a IPH YCIOBUH YILUIATHI MOLULTHHBI — U 32 MpeeliaMy 3TOr0 CPOKa,
HO HE IO3JHEE BBHIHECEHHsS PEIICHHS MO Pe3yNbTaTaM JKCIEPTU3Bl 3asiBKH IO CYIICCTBY BHECTH B €¢
MaTepUaNbl HCIPABJICHHS U YTOUYHECHHUS, B TOM YKCIIE JOMOTHUTH €¢ HOBBIMU MaTepuaiaMu 0e3 H3MEHEHUS
CYIIHOCTH 3asBIICHHOTO H300peTeHus. ECIU 3TH JOMOJHUTENbHBIE MAaTePHANbl H3MEHSIOT CYI[HOCTh
3asBJICHHOTO M300pETEHHS, T.€. COACPKAT MOMICKAIIUE BKIIOUCHHUIO B (OpMyYITy H300peTeHHs IPU3HAKH,
OTCYTCTBOBABIIIKUE B MEPBOHAYAIBHBIX MaTepHaiax, TO OHM BO BHMMaHHE HE MPHHUMAIOTCS. 3asBUTEINIO,
OJIHAKO, TMPEAOCTABISIECTCS BO3MOXHOCTH O(OPMHUTH TaKHe [OMOJHUTENbHBICE MaTepHalibl B KauecTBe
CaMOCTOSITENbHOU 3asBKU. [Ipu 3TOM 3asBUTENh MMEET MPaBO UCIPOCHTH MPUOPHUTET H300PETEHUS IO
TaKOW 3asBKE IO JaTe MOAa4YH UM JOTOJHUTEIBHBIX MaTepraioB. JIJisi 3TOr0 CaMOCTOSITENNbHAS 3asiBKa, BO-
HEpBbIX, JOJDKHA OBITh IMOJaHa J0 HCTEUCHHS TPEXMECSYHOrO CpOKa C JAaThl MONYYEHHs 3asBUTEIEM
yBeJoMIeHUsT [[aTeHTHOTO BEIOMCTBA O HEBO3MOXXHOCTH MPHHSTHS BO BHUMAHHE JOMOJHUTENbHBIX
MaTEePHUAJIOB B CBSI3H C MPHU3HAHHEM UX HW3MCHSIOUIMMHU CYIIHOCThH 3asBJICHHOTO PEICHHUS, a, BO-BTOPHIX,
NO/IaHHBIC PaHee JOMOJHUTEIbHBIE MATEPHANbI JOJKHBI TOJHOCTHIO PACKPBIBATh CYIIHOCTh N300pETCHHS,
Ha KOTOpoe 0opMIIeHa CAMOCTOSTeIIbHAS 3asBKa.

B-TpeTpux, TNpHOPHTET W300PETEHUS NO 6bIOCIEHHOU 3dA6Ke YCMAHABIUBAEMCA NO  Odme
nocmynnenus 6 [lamenmnoe 6e00MCMB0 NEPEOHAUANLHOU 3AAGKU, €CIU BbIOCIEHHAS 3A6KA NOCMYNUIA 00
APUHAMUSL 1O NEPEOHAUAILHOU 3ds6Ke pellenuss 00 omKase 6 evloaue HNAMEHMd, B03MONCHOCHU
0024CaAN08ANUSA KOMOPO2O UCHEPNAHbI, d 8 CIyYae 8bl0a4U NO YKA3AHHOU 3ds6Ke nameHma — 00 0amvl
peaucmpayuu uzobpemenust  2ocyoapcmeentom peecmpe (. 5 cr. 19 TarentHoro 3akoHa PD).

HeobOxonuMocTh BbIZICTICHHS OJHOW 3asBKM M3 JPYroil BO3HUKAET TOTJA, KOrJa MEepBOHAYATIbHAs
3asBKa MOJIaHa ¢ HapylieHueM TpeboBanus equHcTBa n3o6perenus (. 1 cr. 16 TTarentHoro 3akona P®).
3asBUTEh MOXKET U MO COOCTBEHHON WHUIIMATHBE BBIICIUTH W3 MEPBOHAYAIBHBIX MATEPHAJIOB 3asABKU
JPYTYIO 3asBKY, €CJIH, [0 €r0 MHEHHUIO, B HUX COJIEP)KATCsl HECKOJIBKO H300pETeHHIA, KOTOPhIE MOTYT OBITh
3aMaTeHTOBAHbl CAMOCTOSTENbHO. [IpHOPHUTET MEPBOHAYANBHOMN 3asBKH COXPAHSETCS, €CIH BbIICICHHAS
3asBKa MpEACTaBlIeHa 0€3 W3MEHEeHWIl CYIIHOCTH M300pEeTeHUs] IO CpPaBHEHHIO C COAEpKaHUEM
NEepPBOHAYATIBHON 3asBKM. B MpOTHBHOM ciyyae, a Takke NPH I0/aYe BBIJCICHHOI 3asBKH MOCIE
HCTEYEHUsI YKA3aHHBIX BBIIIE CPOKOB TPHOPHUTET MO BBIICICHHON 3asBKE YCTAHABIMBAETCS MO Jare ee
nocTyruieHus B [laTeHTHOE BETOMCTBO.

n. Ol'lyﬁ.]'ll/lKOBaHPle MAaTCHTHLIX 3asABOK

B cooTBEeTCTBHM € MATCHTHBIM 3aKOHOJATEIHCTBOM OOJNBIIMHCTBA CTPAaH MHPOPMAIHS O TAaTEHTHON
3asBKe MyONUKyeTcs dYepe3 BOCEMHAANATh MECSIEB C IaThl ee IOCTYIUICHHSI. B Xome TOATOTOBKH
nyONUKanMy 3asBKC TPHUCBAUBAETCS HOMEp IO MeXAyHapoAHOW NaTeHTHOW Kiaccudukanuu. B
WHGPOPMAIIHMIO BKITFOUAIOTCS CBEICHUS 00 H300peTeHNH, N300peTaTelie WIn 3asBUTEIIE, 1aTa PETHCTPAUN 1
KJIacCH(UKANMOHHBIA HOMep. B mponntom myOnmkanus cocrosia u3 (OTOKOMHH 3asBICHUS U TUTYJIHHOTO
JcTa onucaHus u3odpereHus. B Oyayiiem, kak mpeacTaBisieTcs, peecTpbl Oy1yT KOMIBIOTEPU3UPOBAHBI U
uH(pOpMAIMA O MAaTEHTHOH 3asBKe OyaeT pa3Mernatscs B VIHTepHeTe, NMPENoCTaBIsIsL, TAaKUM 00pa3oM,
HEMEIJICHHBIM U HEIOPOTOM K HEHl JOCTYII.

K. Dxcneprusa 3agBKH 10 CyIIEeCTBY

Haunbonee BaxkHass (YHKIMS TATCHTHOTO BEIOMCTBA 3aKJIOYAaeTCs B OIKCIEPTH3E 3asBKU 10
CYIIECTBY JUIS YCTAHOBIICHUS €€ HOBU3HBI U M300PETATEIBCKOTO YPOBHSA. JTO 03HAYAET, YTO MPOBOIUTCS
CpaBHECHUE U300pETEHHS, TI0 KOTOPOMY UCTIPAIIIMBACTCS MATEHTHAS! OXPaHa, C MUPOBBIM YPOBHEM TEXHHKH,
OTpaXEHHBIM B JIPYTHX MaTeHTaX M OMHUCaHHBIM B JuTeparype. Ha done pacryiiero oobema uHbopManuu
3Ta 3a/la4a CTAHOBUTCS Bce Oosee TpyaHOH. JIuib HEMHOTHE CTpaHbl MOTYT ce0e MO3BOJHThH COJCPIKATh
HEOOXO0MMbIe OMOTMOTEYHBIE PECYpChl M TIEPCOHAN, MOJATOTOBICHHBIA A OCYIIECTBICHUS MMOMCKOBOU
pabotel. Ilpobiema OMOTMOTEYHBIX PECYPCOB MOXKET OBITh pelieHa IyTeM CO3JaHud CJUHON
KOMITBIOTEPHON ceTH OAaHKOB MaHHBIX IO IATEHTaM M TeXHH4Yeckod uHbopmanuu. OJHAKO CO3maHHe
KBaTH(UIIMPOBAHHBIX KAaIPOB Ui MHOTHX CTPaH SIBISETCA Oe3HAaNe:KHBIM AeioM. Kak yke TroBOpHIOCH
BbIIIe, BcemupHas opranu3aius HHTEUIEKTYalbHONH COOCTBEHHOCTH pa3padoTaiia psili Coco00B mepenadn
Pe3yJIbTAaTOB IIOKMCKA B MATEHTHBIE BEJOMCTBA, Y KOTOPBIX HET BHYTPEHHHUX PECYPCOB ISl €70 MPOBEICHHUSL.
Jo Tex mop, moka He OyIeT JOCTUTHYTa IOJHAS TAPMOHM3ALUS MaTEHTHOTO 3aKOHOIATENLCTBA B YACTH
OTPEJCNICHUsI TOr0, YTO €CTh M300pETaTeNbCKUNl YPOBEHb M KaKOe €My MpHUAacTCs 3HAuCHHE, BEIYIIHE
9KOHOMHYECKH PAa3BUThHIC CTPAHBI HE 3aXOTAT JIMIIATHCS CBOUX COOCTBEHHBIX CUCTEM MOHMCKA.

DkcrnepTu3a 3asBKH IO CYIIECTBY, INPEXKIE BCEro, YCTAHABIMBACT HOBH3HY H300pETCHUSI.
Hanpumep, nipu sKcriepTH3e MaTEHTHOW 3asBKH Ha «JIACTHK-KapaHIaI» OyaeT YCTAHABIUBATHCS HATHYHE
WM OTCYTCTBHME ONHCAHHMS HICHTHYHOIO H300peTeHHs B TMAaTeHTax WM nyoOnukaumsx. Eciam Oyner
HAWJEHO XOTh OJHO OIKCAHHE, IKCIEPT OTOPOCUT MepBbIi MyHKT (opMynsl uzobperenus. OH MOKeT



OTOpOCUTh ¥ BTOPOH WYHKT, Kak COICpKAIlMH OYEBUAHYI0O HH()OPMANHUIO, TMOCKOIBKY PpPYYKH C
HECKOJIbKUMH CTEpXKHSAMHU M3BECTHBI JaBHO. YacTo B XOJAE 3KCIEPTHU3bl BBIACHIETCS, YTO HEKOTOpHIE
IMYHKTH! (pOpMyJIbI H300pEeTEHUS OMMCAHBI TaK LIMPOKO, YTO OHU YHMTAIOTCS, KaK yXKe M3BECTHBIC. B Takmx
CIydasix 3asBUTENIO MPEIOCTABISIOT BO3MOXKHOCTH W3MEHHTH 3asBKY U CY3UTh (POPMYIHPOBKH, YTOOBI
U30€XKaTh OMUCAHUS YK€ U3BECTHBIX BELICH.

ITpu mpoBeneHUM SKCHEPTHU3BI 3a8BKU 0 CYIIECTBY YCTAaHABIMBACTCS NPHOPUTET H300peTEHHS,
ecmi OH He OBIT YCTAaHOBIEH IIPH IPOBENCHUH (OPMATBHOW OKCIEPTU3Bl, U IPOBEpSeTCS
HNaTEHTOCIIOCOOHOCTh 3asBJICHHOTO M300pEeTeHUs. Y CTaHOBJICHHE IPUOPUTETA 3asBICHHON pa3paboTKu Ha
JAHHOW CTaIUM IIPOBEICHUS SKCIEPTU3HI IPOU3BOIUTCS TOTIA, KOT/Ia 3asIBUTEIb UCTIPALIMBACT IPHOPUTET
[0 JaTe€ IOJa4d IIEpPBOIM 3asfBKU B TOCYyJapcTBE — YydacTHHKE llaproKCKoW KOHBEHIMH IO OXpaHe
MIPOMBIIIICHHOH cOOCTBeHHOCTH (KOHBEHIIMOHHBIM MPUOPUTET), IO JaTe MOCTYIUICHUS JOMOJHUTENbHBIX
MaTepUanoB, €CIM OHH O(OpPMIIEHBI 3asfBUTEIEM B KadeCTBE CaMOCTOATENBHOHN 3asBKH, IO Jare
noctyieHus B IlareHTHOe BemoMcTBO 0Oonee paHHEH 3asBKH TOTO JK€ 3asBHUTENSI, PacKpBIBAIOIICH
CYIIHOCTh 3TOTO H300pETEHUs WM IPOMBIIUICHHOTO o0pasma, W T.0. O TOM, KaK YCTaHABIHBACTCS
IPUOPUTET Pa3paboTKU BO BCEX 3TUX CIIyUasX, y»K€ TOBOPUIIOCH BBILIE.

IIposepxa namenmocnocobnocmu 3aABICHHON pa3pabOTKM COCTOUT B MCCIICHOBAHUHU HKCIIEPTAMH
[laTeHTHOTO BEOOMCTBAa BONpOCAa O TOM, Omeeyaem U paspabomia 6cem mpedyemvlM NO 3AKOHY
npusHaxKam oovexma nameHmHou oxpansi. VIHBIMU CIIOBaMU, B XOZI€ TATEHTHOM KCIEPTU3BI IPOBEPAIOTCA
HOBH3HA, N300peTaTenbCKuil ypoBEHb, IPOMBIIUIEHHAs IPUMEHUMOCTD 3asBICHHOHN pa3paboTKH, a Takke
COOTBETCTBHUE IPEIOKEHHOTO PEIICHHS OOMIECTBCHHBIM HHTEPECaM, MPUHIMIIAM TYMaHHOCTH ¥ MOPAJIH.
Cpok, B TeueHue KoToporo IlaTeHTHOE BEJOMCTBO JOMKHO IPOBECTH 3KCIEPTH3Y IO CYLIECTBY,
ITatentHbIM 3akoHOM P® He ycraHoBieH. Takoe peleHue BONpoca TPYIHO IPU3HATh ONTUMAIbHBIM, TaK
KaKk OHO CTaBUT 3asBUTENCH B 3aBHCUMOCTH OT [laTtentHoro BemomcrBa. KoHeuHO, W paHbIle, Korjaa
3aKOHOJATENICTBOM CPOK MPOBEJCHHUS MATCHTHOW 3KCIEePTU3bl ObLI OTPaHUYEH MIECTHIO Mecsuamu (o
3akony CCCP «0O6 uzo6perenusx B CCCP» 1991 r. cpok 6wun yBenuueH 10 12 MecsieB), 3asBUTEIH, B
CYIIHOCTH, OBIIM JTUIICHB BO3MOXKHOCTH Kak-THOO BO3JeHWCTBOBATH Ha [laTeHTHOE BEIOMCTBO B CIydae
HapyImIeHUs UM CPOKOB IPOBEICHUS JKCIEpTU3b.. Ho Bce e 3aKOHOMATENbCTBOM OBUIH OMpPEHETICHBI
BPEMEHHBIE paMKH PAacCMOTPEHHs 3asiBKM IO CYLIECTBY, YTO HAKJIAABIBAIO HAa HKCIEPTOB XOTb KaKUE-TO
0053aHHOCTH B 3TOM IUTaHe. Ha mpakTuke cpeqHuii CpOK IMPOBEACHUS SKCIICPTH3HI 3asSBKH HAa N300peTeHre
I10 CYIIECTBY COCTaBIsIeT 12 MecsIes.

B nepuoa npoBeaeHus SKCEPTU3bI 3asIBKH 10 CyliecTBY [laTeHTHOE BEIOMCTBO BIIPaBE 3alpOCUTh
y 3asBUTENS JONOJIHUTEIBHBIE MaTepHanbl, 0e3 KOTOPBIX MPOBEACHHUE KCIEPTH3BI HEBO3MOXKHO, B TOM
yuclie U3MEHEHHYI0 (GopMmyiy u3oOpereHus. OCHOBaHWEM JUIS 3allpoca MOXET ObITh HEOOXOIUMOCTh
pellleHust BONPOCOB, CBS3aHHBIX C IPOBEPKOH MaTEeHTOCHOCOOHOCTH 3asBICHHOW pa3paboTKy;
HEOOXOJAMMOCTb YTOUYHEHUsS (POpMYIIbI M300pETeHHUs; HEOOXOAUMOCTh PEIICHUs BOMPOCOB, CBA3aHHBIX C
paccMOTpeHHEM 3asBOK Ha MIACHTHYHBIC OOBEKTHI MIPOMBIIUICHHOH COOCTBEHHOCTH, NMEIOIINE OAHY U Ty
JKe JaTy TpHOpHUTeTa, W T.A. JIOMOJIHUTENBHBIC MAaTepHaNbl IO 3apOCy JKCIEPTH3Bl ITODKHBI OBITH
IpPEACTaBICHB! 0€3 HM3MEHEHUS CYNIHOCTH M300peTeHHs B TEUEHHE JABYX MECSIEB C JAThl IOJIyYCHHUS
3asBUTEIIEM 3aIpoca WM KOIHH MaTepPHaloOB, IPOTHBOIIOCTABIIIEMBIX 3asBKe. YKa3aHHBIC KOIUH MOTYT
OBITH 3alPOIICHEI 3asIBUTEIIEM B TEUEHHE MeCsla C MaThl MOMYYCHUS MM 3alpoca dKCIepTH3H. B cioydae
€CJIM 3asBUTEIb B YKa3aHHBIM CPOK HE MPEACTAaBUT 3ampalliiBaeMble MaTepHalibl WIK NPOoch0y O MPOJIEHUI
YCTAHOBJIEHHOTO CPOKa, 3asBKa MPU3HACTCS] OTO3BAHHOM.

Kak yxe ormeuanoch, 1o 3asBKe Ha W300peTCHHE 3asSBUTENb, MPU YCIOBHH YIUIATHl HOILIHHBL,
MO>KET BHOCHUTH HCIIPABJICHUS U YTOYHEHHA B IOJAHHYIO 3asBKY BIUIOTH /0 BBIHECEHHUS PEILEHUS IO
pesynbTaTaM OJKCIEpTH3bl MO cymecTtBy. [Ipu 3ToM, oOmHaKo, HE MAOKHA H3MEHSATHCS CYIIHOCTb
3asBJICHHOTO HM300peTeHHs. [lOMOJTHUTENBHBIC MAaTepHalbl, W3MEHSIONINE CYIIHOCTh H300pETeHHUs, BO
BHUMaHHE HE IPUHUMAIOTCA.

ITo pe3yapTaTaM 5KCHEPTU3BI IO CYLIECTBY NMPHHUMAETCS PEIIEHHE O BhIJaue WM OTKa3e B BbIAUE
nareHTa. Eciy B pe3ynbTare 3KCIEpTH3HI 10 CyIIecTBY [laTeHTHOE BEIOMCTBO YCTAaHOBUT, UTO 3asBICHHOE
n300peTeHne, BBIpAKEHHOE (OPMYJIOH, COOTBETCTBYET YCIOBHSIM HAaTEHTOCIIOCOOHOCTH, BBIHOCHUTCS
pelieHne o BBIAAYEe MaTeHTa ¢ 3ToH ¢opmynoi. IIpH yCTaHOBIEHHH HECOOTBETCTBHUS 3asBJICHHOTO
N300pETEHNUS YCIIOBHSM ITaTEHTOCIIOCOOHOCTH BEIHOCUTCS PeIIeHHe 00 OTKa3e B BBIaUe IMaTCHTA.

JI. Bo3paxeHHsI IPOTHB 3aBKH

B psne crpaH B mepHox MeXIy IMyOiaukanuedl nHpOopMaruu o 3asBKe U A0 MOMEHTa MPUHATHA
pelieHuss O BBAAaYe IATCHTA 3aMHTEPECOBAHHBIC TPETHH JIMIA MOTYT BBICTYIHTH C (POPMaIEHBIMU
BO3paKEHUSIMHM MPOTUB BbIa4M maTeHTa. VHOTAa JomycKaeTcs BBIABIKEHHE BO3PAKEHUN U B KOPOTKHUI
MEepHOJl BPEMEHH IIOCIe BBAAYM HaTreHTa. Kak mpaBuio, Takue BO3paKCHHsS OOOCHOBBIBAIOTCS HU3KUM
YpOBHEM HH(OPMAHUOHHOTO ITOKMCKA 0 ONPEACICHUIO YPOBHSI TEXHHUKH, YTO HEOOXOIUMO JUIS OLICHKH B



N300peTeHNN HOBH3HBI, KaK (DaKkTopa, KOTOPHIH HEe OBUI B JTOCTATOYHON CTETIEHHW YUTEH MPH SKCIIEPTH3E.
IIponenypa npuUHATHSA BO3PAXXEHUH MOJIE3Ha JUI TEX NATEHTHBIX BEJOMCTB, Y KOTOPBIX O€IHBIN OIOKET U
cia0bble TTOUCKOBBIE BO3MOXKHOCTH, IOCKOJIBKY BO3pakarolliasi CTOpOHa OecIIaTHO AaeT MH(OpMAIMIO, H,
KaKk IIPaBWIO, 3TO JENaloT XOopomio (HHAHCHpyeMBble OIMOHEHTHl 3asBHTeNs. OIHAKO TPOIEypHI
OPUHATUS BO3paKEHUH UMEIOT U CBOM TEHEBbIE CTOPOHBI. Bo-mepBBIX, 3TO 03HAUAET, UTO BO3MOXKHBIE
KOHKYPEHTBI Ha HCIIOJIb30BaHUE 3asBJICHHON TEXHOJOIHH OyIyT BBHIHYKICHBI H3Y4aTh NPYTHE MAaTCHTHBIC
3asBKH (Tak Kak HHGOPMALHS O HUX ITyOJIHUKYETCsT), YTOOBI OHATH, HACKOJIBKO PE30HHBI BO3paXkeHHs. Bo-
BTOPBIX, IPEOJOJICHUE BO3PAXKEHUH MOXKET CTaTh CIHUIIKOM JOPOrOCTOSILIEH mporexypoit 11 HeOombIIon
KOMIIAaHHM WJIN HE3aBUCHUMOTO wu3obperartens. bonbmume, OGoratsie ¢GupMBI MOryT ce0e IO3BOJIHMTH
npuberate K MpPOLEAypaM BBIABIKEHHS BO3PAXKEHHH C TeM, YTOOBI MOAHATH CTOMMOCTH MOTYyYCHUS
IaTeHTa ux OoJee cIadbIMU MaTbIMU KOHKYPEHTaMH.

M. Cpox neiicTBUSI NIAaTEHTHOH OXPaHbI

B cootBerctBum co ct. 33 Cormamenus TPUIIC kaxkmast ygacTByromas B HEM CTpaHa JTOJDKHA
MPEIOCTaBISITh, KAK MUHUMYM, CPOK MaTeHTHOH oxpanbl Ha 20 sner. Ha mpakTuke Tak OHO W €CTh, U B
OOJIBPIIMHCTBE CTPaH CPOK MATEHTHOW oxpaHbl coctaBisieT 20 ier. B HEKOTOPHIX CTpaHax B OCOOBIX
CIy4asgx dTOT CpOK OOIbINe, HAmpuMep, KOTJa BblJada IMaTeHTa OTKJIAAbIBAIACH IO TPHYUHE
OTHOIIICHUST M300peTeHUs] K BOCHHON TallHEe MJIM KOTJa MPUMEHECHHE (apMaIleBTHUSCKOTO CPEICTBa
OTKIJIAJIBIBAIOCH 110 TIPUYHHE UCTIBITAHHS JICKAPCTBA ¥ 0(OPMIICHUS JIMIICH3UH Ha €ro UCIOJIb30BaHNUE.

Ilo poccuiickoMy MaTeHTHOMY 3aKOHOAATEIbCTBY, IMATEHT Ha W300peTeHHe IeiCTBYyeT B
TCUCHUC 20 JeT. YKa3zaHHBIM CPOK HAYMHACT TE€Yb C OaThbl MOCTYIUICHUA 3asiBKU B ITaTenTHOE
BeJoMCTBO P®, T.e. ¢ marel npuoputera. [lockombKy ompesesieHHOE BpeMsl YXOJHUT Ha MPOBEICHUC
AKCIEPTU3bI 3asBKH, PEabHBIA CPOK NEHCTBHS MAaTEHTHON OXpaHBI HECKOJBKO MeHbIe. [laTeHTHEIH
3akoH P® He mpenycMarprBaeT BO3MOXXHOCTH TPOIJICHHA CPOKa MATEHTHOW OXpaHbl KaKUX-THOO
BUJIOB M300pETEHNUH.

H. IIpaBa naTtenToo001a1aTE N5

MuHuManeHBIE  IpaBa, KOTOpPBIE JODKHBI  OBITH  MPEAOCTABIEHBl  ITaTEHTOOOIagaTento,
onpenenstoress Cornamenuem TPUIIC. Dtu'mpaBa pa3nmuvaroTcs B 3aBUCHMOCTH OT TOTO, YTO SIBIISICTCS
00BEKTOM MATCHTHOH OXpaHbBl — TMPOAYKT WM CIOCO0 HM3TOTOBICHHS W CaM HM3TOTOBICHHBIA ATHM
CII0COOOM MPOAYKT.

1. IlpaBa Ha NPOIYKT

Cratest 28 Cornamenuss TPUIIC mpemycmarpuBaer, 4Tto 0o0jamareNb NMaTeHTa Ha HM300pETCHHE
AMEET HUCKIIOYHTENFHOE TPABO «HE JOIYCKaTh B OTHOLICHWH HM300pPETEHHS COBEPIICHHS 0€3 CBOETO
corylacus TakMX JEHCTBUM CO CTOPOHBI TPETbUX JHII, KaK €r0 MCIONb30BaHUE, NIPEUIOKEHNUE K MIPOAAKE,
npojaxa win umnopt» Tak, B CIIIA obnanartens maTeHTa HAa OMHCAHHYIO BBIMIE PYUYKY-JTACTHK MOXET
CZIeNaTh HEBO3MOXKHBIM Ul TpeTbux sl ee usrotosnenue B CIIA, npogaxy Ha teppuropun CIIA nnn
umnopt B CIIIA. OH MOeT Jjaxe He aTh UCIIOJIb30BATh 3TO U300peTeHUE

B CIHA. TIloHATHO, YTO HAaTeHTOOOJIanaTedb HE CTAHET CYAUTbCS C YACTHBIMM JIMIAMH,
HOJB3YIOMUMUCS 3TOH pydkoil. Ckopee BCero, OH 3aTeeT TSDKOY ¢ M3TOTOBHUTENSIMH U TUCTPHOBIOTEPAMHU
pYUYKM WIM C TOH KOMIAaHMEH, KoTopas 3aKynuiaa OoJiblIO€ KONMYECTBO TAKHX pPydeK IS CBOETO
nepcoHana. Ilo 3akoHONATENbCTBY MHOTUX CTpaH, €CIM HMENIa MECTO IpaBOMEpHas Mpojaxa
3aMaTeHTOBAaHHOTO MPOJYKTa, TO MATEHTHBIC MpaBa Kak Obl MCUEpIBIBAIOTCA. [loKymarens MMeeT IpaBo
HepernpoaTh 3aMaTeHTOBAHHBINA MPOXYKT Oe3 BCSIKHX OrpaHHuYeHHil. BmecTe ¢ TeM 3aKOHOAATEIHCTBOM
pasHbIX CTpPaH HE OJAMHAKOBO TPAKTyeTCS BOIPOC O MpaBax MaTeHTOOONAAaTens B chepe PEMOHTHBIX U
CEpBUCHBIX paboT IO 3alaTeHTOBAHHOMY MpOXyKTy. Ilpeamonoxum, 4To peus MAET O TATEHTE Ha
NPOMBIIUIEHHYIO PE3aTelbHYI0 YCTaHOBKY. Bo3Hmkaer Bompoc, OyOyT M 3aTodka HOXEH WIH
KalWUTaJbHBIH PEMOHT COBEPIICHHO N3HOIIEHHOTO arperara ABJIAThCSA HapyIIeHHSIMH TaTeHTHBIX IIPaB?

ITaTeHTOOONMANATENIO NPUHAMICKHUT UCKTIOUUMENbHOEe HPABO HA UCHONb308aHUE OXPAHSIEMOTO
MaTeHTOM H300pETEeHHs 110 CBOEMY YCMOTPEHHMIO, €CIIH TaKOe HCIIOIb30BaHHE HE HAapyIIaeT MpaB JIPYTHX
maTeHToo0manaTenei.

Iox ucnonvsosanuem MOHUMAETCSI BBEJECHUE B XO3AICTBEHHBIM 00OPOT MPOAYKTA, CO3AAHHOIO C
IpUMEHEHHEM H300peTeHus, a TakkKe MPUMEHEHHE cIoco0a, OXpaHSEMOTo IAaTeHTOM Ha H300peTeHHE.
Bsedenue 6 xozaiicmeennulii 060pom, B CBOIO OYepe/lb, OXBATHIBAECT TaKHe AEHCTBUS, KaK M3TOTOBIICHHE,
OpUMEHEHHE, BBO3, XpaHEHHE, NPEIOKCHHE K IMpoJaxke, Mpojaxa M T.I. MPOAYKTa, CO3AAHHOTO C



HCTIONB30BaHUEM OXPAaHSACMOTO PEHICHUS, a TakKe MPUMEHEHHE CI0co0a, OXPaHsSEeMOTo IMAaTCHTOM Ha
n300peTeHue.

H3zeomosnenuem TPU3HAETCS TMPOU3BOACTBO MPOAYKTA U KOMMEPUCCKHX IENeH, Jake ecii MpH
9TOM CcaM HIPOAYKT BPEMEHHO HE PEaNn3yeTcsl, HAIpUMep CKIAAUPYETCs IS MOCIEAYIOMEH IPOJasKu.
Ilpumenenuem npodykma CUUTAIOTCA BCE CIyd4ad €ro IPOU3BOACTBEHHOTO UCMOJIL30BAHUS B
KOMMEpPUYECKHX LeNsiX. Beos npodykma O3Ha4aeT ero MMIOPT Ha Tepputopuio PO, mpudeMm HapyleHHEM
ABTSIETCSl caM (DAaKT BBO3a, XOTS OBI MPOAYKT M HE MpPEAHA3HAYANCS IS MCIIOIB30BAHUS HA TEPPUTOPHH
P®. Xpanenue npodykma, B 4acTHOCTU €ro HaKOIUIEHHE Ul MOCIEAYIOINEro Iycka B OOOpOT, Takxke
paccMaTpuBaeTcs KaK HCIIONB30BaHHME 3allaTCHTOBAHHOIO O0bBeKTa. [Ipednoowcenue x npooadice eCTb
peKiIama MpoIyKTa, KOTOpasi MOXKET BEIPAKAThCS B €0 IMyOJIMYHOM TEMOHCTPAMH B TOPTOBBIX 3ajIaX U Ha
BUTPUHAX, B PEKIaMHBIX KIHMAaX, B Katamorax ® T.I. [loxg mpoodaswceii moHMMaeTcs KOMMepUecKas
JEeSITEJIFHOCTD TI0 peajii3aliy 3alaTeHTOBAaHHOTO IPOIYKTa, KOTOpasl Jalle BCEr0 MMEET IOPHIUYECKYIO
(hopMy rpaxxIaHCKO-TIPABOBOTO JIOTOBOPA KYIUTH-TIPOJAKH.

Ha3BanHbIe NEHCTBUS HE HCYEPIBIBAIOT BCEX CIIydacB BBEACHHUS B XO3SHUCTBEHHBIH 000pOT
3aaTEHTOBAaHHOIO NMpoAyKTa. OHO MOXKET TaKXkKe BBIPAXATbCAd U B UHOM UCNOAL308AHUU NPOOYKMA, B
YaCTHOCTU B €r0 TEXHUYECCKOM OOCITYXKUBAaHHMM, PEMOHTE, 3aKIIOUCHUU B OTHOUICHHH HETO JOTOBOPOB
apeH/ipl, B TOM YHCIIE JIN3UHTA, TOAPsIa, MEHBI U T.11.

Bce ykazaHHble IeiiCTBHS MOTYT COBEpILIAThCS JUILb CAMUM MaTeHTOOOIanaTeNieM, YTO BBIpaXKaeT
No3uMuHy10 CMmopory TPHUHAIICKAIIETO €My HCKIIOUHTENIBHOrO NpaBa Ha HCIOJIb30BAHHE Pa3pabOTKH.
Brnagenen matenta MokeT u30parh JIOOYIO OIMyCKaeMyIO0 3aKOHOM (OpMYy MpEeANpPUHHIMATEIBCKON
JEeSTENTBHOCTH U1 OPTaHU3allii UCTIONB30BaHMs O0OBEKTa MPOMBILUIEHHOW COOCTBEHHOCTH. B wacTHOCTH,
OH MOXET BBICTYNaTh KaK WHIWBUAYAIbHBIM TpeANpUHUMATENb, CO37aTh MNPEANPHUITHE, BHECTH
NpUHAUIeKaIIee eMy MpaBo Ha OOBEKT NPOMBINIICHHOW COOCTBEHHOCTH B KadecTBE CBOETO BKJama B
yCTaBHBIH (DOHI BHOBB CO3/1aBAEMOTO WIIH YKe AEHCTBYIOIIETO MPEAIPHITHS U T.1I.

O6mnagast MO3UTHBHBIM IPABOM Ha €IMHOJIMYHOE HCIONb30BaHME Pa3pabOTKH, MaTEeHTOOOIagaTeNnb
BIIPABE OOHOBPEMEHHO 3anpemums ee Ucnoabsosanue a0ovim mpemoum auyom. COOCTBEHHO TOBOpPS, B
obonx cimy4asx pedb BAET 00 OJHOM H TOM K€ IpaBe, HOO UCKIIOYUTEIFHOMY IIpaBy MAaTCHTOOOIaaaTeIs
Ha HCIOJb30BaHUE Pa3pabOTKU KOPPECTIOHAUPYET OOSM3aHHOCTh BCEX TPETHUX JIMI[ BO3JEPKUBATHCS OT
JNEHCTBHMA, HapyIAOIIMX IpaBa MaTeHTooOnamaTens. Pa3HuWIla COCTOMT JHIIL B TOM, Ha KakoW —
MTO3UTHUBHOHN HJIM HETaTHBHOW — CTOPOHE PacCMaTPHUBAEMOTO IpaBa CIeNaH OOJBIINHA aKICHT.

IlepBocTeneHHOe 3HaueHHE Ui 0Onajgarens cyOBbEKTUBHOIO MATEHTHOTO IpaBa UMEET obvem e2o
npas. B cootBerctBuu c 1. 4 cr. 3 [latenTHOro 3akoHa P 00beM mpaBoBOM OXpaHbI, MPEIOCTABISIEMON
MAaTEeHTOM Ha HM300peTeHue, ompenensercs ero Gopmyioi. OmnmcaHne W YepTEeXH CIYXKaT TOIBKO JUIS
ToskoBaHust popmyibl. [Ipu 3toM mpoaykT (U3fenue) NPU3HAETCS M3TOTOBJIECHHBIM C HCIIOJIb30BAHHEM
3aMaTEeHTOBAHHOTO M300pETEHHs, a Coco0, OXpaHseMbIil MATCHTOM Ha HM300peTeHUE, — MPUMEHEHHBIM,
€CITM B HEM HCIOIBH30BaH KaXKIBIH NpU3HAK N300pETCHNUS, BKIIIOUCHHBIN B HE3aBUCUMBIN MTYHKT (POPMYIIHL,
WM KBUBAJICHTHEIN €My IpU3HAK.

Takum oOpa3oM, s IpU3HAHUS N300PETEHUS UCIIOIB30BaHHBIM B TOM MJIM HHOM 00BEKTE TEXHUKU
HEOOXOIMMO YCTAaHOBHTh HAIIMYAE B HEM 6CeX MPU3HAKO8 W300PETCHUS, KOTOpHIE OTPAXKCHHI B
HE3aBUCHMOM ITyHKTE ero (opmynsl. [IpucyrcTBre y 00BEKTa MPHU3HAKOB, CONEPKAMIMXCS B 3aBHCHMBIX
NyHKTax (opMynbl M300peTeHHs, 3HaueHUs He uMeeT. B paBHOH Mepe H300peTeHHE CUHTAETCs
HCTIOJIE30BAHHBIM, €CIIH OAWH WIIM HECKOJNBKO MPU3HAKOB 3aMEHEHBI B OOBEKTE TEXHUKU SKBUBAJICHTOM,
T.€. aHAJIOTHYHBIM MPU3HAKOM, BBIOTHSAIONINM T e (QYHKIUH U JAIOIHUM TOT e 3¢ dext. Ha mpu3nanme
3aMEHEHHOT0 MPU3HAKa HKBUBAJICHTOM BIHUSET TaKXKe 04€BUIHOCTh MPOU3BEIEHHON 3aMEHBI.

2. IIpaBa Ha cnoco® M3roTOBJIEHUSI

Cratest 28 Cormamenuss TPUIIC mpemycMatpuBaeT, 4TO 00Jafarenb IAaTeHTa Ha CIOCO0
W3TOTOBJICHUS] UMEET UCKITFOUUTENIEHOE TIPAaBO «HE JOMYyCKaTh, YTOOBI TPETHU JIMIA UCTIOIB30BAIH CIIOCO0
W3roTOBJICHUS Oe3 cornacus mpaBoobianatens». Hanmpumep, n3odperarens crocoda MpeBpanieHus MoJIoKa
B CBIp MOT ITOJIyYUTh MATCHT, HAJMYHAE KOTOPOTO CACNAN0 Obl HEBO3MOXHBIM IS APYTUX HCIOJIL30BaTh
3TOT CMOco0 TOJydeHHs cbipa. MHorma nedCTBHE MaTeHTa, BBIJAHHOTO Ha CIOCOO W3TOTOBJICHHS,
pacmnpocTpassieTcss U Ha MPOAYKT, M3TOTOBISEMBIH 3TUM criocoOoM. JlomycTum, Hampumep, 4To CHIp,
MOJTyYaeMbIi YKa3aHHBIM CIOCOOOM, MOXKET XpaHUThCA MecslaMu 0e3 XOJOoAwiIbHUKa. Torma u caM Chip
MOKET OBITh 3amaTeHToBaH. VMHOrma, OJHAKO, HOBBEIM OBIBAE€T TOJBKO caM croco0. CkaxkeM, JaHHBIM
CrocoO0M H3rOTaBJIMBAETCS OOBIYHBIA MIBEWIAPCKUA CBIP, HO TPOILECC H3TOTOBJICHUS HIET TOpPaslo
ObICTpee, YeM IpPH HCIOJIh30BAHHU TPAAUIIMOHHBIX METOJOB. Torja MaTeHTOCIIOCOOHBIM CTAaHOBUTCS
TOJILKO CaM CIOCOO H3TOTOBJCHHS, IMOCKONBKY IIBEHIIAPCKUI CBHIp HE HMEET MPHU3HAKOB HOBH3HBI
IIpumeuarensHo, uTo cT. 28 Cornamenuss TPUIIC comepXUT MoiokeHUe 0 TOM, 4TO 00IaaTenb naTeHTa
Ha CIOCO0 HM3TOTOBJICHHUS NPUOOPETAET MCKIIOYHUTENBHOE MPAaBO «HE JNOMYCKATh COBEPIICHHS TPETHUMHU



JauiaMu 0e3 ero Coryiacus... TaKUX NEWCTBUH, KaK: HCIOIb30BaHUE, MPEATIOKEHHE K MpOJaxe, Mpoaaxa
WM UMIIOPT MPOAYKTA, HM3TOTOBICHHOTO HEMOCPEACTBEHHO ATHUM Crmoco0oM». J[aHHOE MOJIOKEHHUE
obecrieynBaeT CEephEe3HYIO JIOTIONHHUTEIBHYI0 OXpaHy oOnajaTens MaTeHTHBIX TpaB Ha CIoco0
M3TOTOBJICHUSI HEMATEHTOCHOCOOHOro mpoxaykra. O6namarens 3THX MpaB MOJTydYaeT BO3MOXKHOCTB, BO-
NEPBBIX, MPErPaguTh [OPOTY HMIOPTY TMPOAYKTOB, H3TOTABIMBAEMBIX 3a PYOEKOM MO JaHHOMY
3aMaTeHTOBAHHOMY CIIOCO0Y, BKIIFOYAsk MMIIOPT M3 CTPaH, IJie JaHHBIA CIOCO0 MCIOIb3YETCs HEIeraabHo.
Bo-BTOpBIX, IpaBo-001a1aTellb MOKET BO30YIUTh PECIIE0BAHIE IIPOTHB TEX, KTO 3aHSIT MPOAAKEH TaKhX
OPOJYKTOB, BBISIBUTH KOTOPBIX JIErde, 4eM HENEralbHOTrO MPOU3BOJUTEIIS.

B HCKOTOPLBIX ClIydadX B 3allaTCHTOBAHHBIX cnoco6ax H3rOTOBJICHU NPEAYCMOTPEHA BO3MOXHOCTDH
OCYIIECTBJIATh  CKPBITYIO ~ MAapKHPOBKY  H3rOTaBIMBAEMbIX MOPOJYKTOB, 4YTO  oOnerdaer st
NaTeHTo00IaIaTellsi BO3MOKHOCTh JJOKa3bIBATh UCIOIb30BaHUe ero crnocoba. Ho yaiie u3roraBirBacMble
3aMaTeHTOBAHHBIM CIIOCOOOM TMPOJIYKTHl HEOTIIMYMMBI OT H3TOTOBJICHHBIX JPYTHMMHU CIIOCOOaMHU
aHaJoroB. B Takmx ciy4asx [OKa3blBaHWE TPaB MATEHTOOOJANATeNlss CTAHOBUTCS HUCKITFOUUTEIEHO
tpyaHbiM. Craths 34 Cormamenuss TPUIIC HeckolbKko IMOMOTaeT IAaTEeHTOOONANeN0 TeM, YTO
TIEPEHOCHT TSKECTh OpEeMEHH JTOKa3bIBaHMUS

«1. B rpaxxJaHCKHX KCKax IO BOIPOCAM HapYIICHUS MPaB MaTeHTOOOJaNaTelNs, YKa3aHHBIX B
naparpadge 1(6) cratem 28, B cnywasx, korja OOBEKTOM MATCHTOBAHUS SBISETCA CIOCO0
M3TOTOBJICHUS TIPOAYKTA, CYA MOXKET 0053aTh OTBETYHMKA [TOKA3aTh, YTO €ro CIOCO0 M3TOTOBIICHUS
UJCHTUYHOTO TPOAYKTa OTJIMYACTCS OT 3alMaTeHTOBAHHOIO. B 3TOH CBS3U CTpaHbl—YyYaCTHHIIBI
CornaiieHusi JOKHBI UCXOUTh U3 TOTO, YTO JIFOOOW MIECHTHYHBIA MPOIYKT, KOTJAa OH MPOU3BEICH
0e3 cormacws mareHTooOmamarenst, Oymer cuuTathes (ecam He OyIeT [IOoKasaHo oOpaTHOro)
W3rOTOBJICHHBIM 3alaTEHTOBAHHBIM CIIOCOOOM, TPU HAJIWYMHU XOTsS OBl OJHOTO M3 HIKCYKa3aHHBIX
00CTOSATENBCTB, IPU KOTOPHIX:

a) U3rOTOBJICHHBIN 3aMATCHTOBAHHBIM CITOCOOOM MPOAYKT SIBISICTCS HOBBIM;

0) ecTh BBICOKash BEPOSTHOCTh TOTO, YTO HACHTUYHBIH MPOMYKT ObLI H3TOTOBICH JIaHHBIM
CIIoco0OM, HO TTATEHTOO0IaaTelNb MyTEM IPIIIOKEHHS PA3YMHBIX YCHIIHM HE MOXET ONPEACIUTh, 9TO
OBLT MCIIONIB30BaH JICHCTBUTENHHO OH.

2. Ctpanbl — y4acTHHUITEI CorTameHuss CBOOOTHEI B BO3JIOKCHHH OPeMEHH JTOKA3bIBAHUS, KaK
yKazaHo B maparpade 1, Ha mpezmonaraeMoro MmpaBOHAPYIIUTENs, €CIH JIMOO COOIIIOICHO YCIOBHE,
BKJIFOUEHHOE B mojmnaparpad (a), 1160 BBIMOIHEHO YCIOBHE, BKIIOUEHHOE B momaparpad (6).

3. Ilpu noka3piBaHUM OOPATHOTO, IOJKHBI OBITH MPHHATH BO BHAUMAaHWE 3aKOHHBIC WHTEPECHI
OTBETYMKA I10 3aIUTE €T0 JCIIOBBIX M MPOU3BOACTBEHHBIX CEKPETOBY.

B coorBerctBunm ¢ 1. 3 cr. 10 [larenTHOro 3akoHa P® HapylieHHeM HCKIIFOUUTEIHLHOTO MpaBa
MaTeHTO00IaAaTeNs IPU3HASTCS, CPEI MTPOYETo, BBEJICHHUE B XO3SHCTBEHHBIH 000POT JIMOO XpaHEeHHE
C OTOW IENBI0 MPOIYKTa, M3TOTOBIEHHOTO HEMOCPEICTBEHHO CIIOCOOOM, OXpaHsIeMBIM MAaTEeHTOM Ha
nu3o0pereHue. MHbIMU ClioBaMHM, JEHCTBHE MAaTEHTA, BBIJAHHOIO HAa CIIOCO0 TOJY4YCHHs MPOAYKTa,
pacnpocTpaHseTcs U Ha MPOJYKT, HEMOCPEACTBCHHO MONyYEHHBINH 3TUM crtocoO0oM. [Ipu 3TOM HOBBIi
MPOAYKT CYUTAETCS TOJYYEHHBIM 3allaTeHTOBAHHBIM CIOCOOOM TIpHM OTCYTCTBHM JOKa3aTelhCTB
MIPOTHUBHOTO.

[[lupokoe MpUMEHEHNE UHCTUTYTa KOCBEHHOW OXpaHbl O0YCIIOBICHO TE€M, UYTO B OOJIBITUHCTBE
ciry4aeB 0OHApYXHUTh HapyIIEHUE MAaTEHTHBIX MPaB HA TEXHOJOTHIO MOXXHO JIUIIb ITyTeM BBISBICHUS
MPOAYKTA, H3TOTOBJICHHOIO C MOMOIIBIO 3aMIATEHTOBAHHOTO crocoba. Biragener narenra Ha crnoco0, Kak
IpaBuJIO, HE UMECT NOCTylla Ha NMPECANPUATUA MTPEANIOIara€MbIX HapymnTeﬂeﬁ €ro NaTCHTHLBIX IIpaB U HE
MOXET HEMOCPEICTBEHHO MPOBEPHUTH, UCIOIB3YETCS I UMH €ro TexHojorus. Ho oH MOXeT Jaenatsh 3To
KOCBEHHBIM 00pa30M, KOHTPOIUPYsI BBITYCK MPOJYKTa, KOTOPBIA MOKET OBITh MONTYUYEH 3alaTCHTOBAHHBIM
crocobom. Jlist TOro 4TOOBI TakOW KOHTPOJbL OBUI NIEHCTBEHHBIM, BIIAJCNBIly IMaTEHTa Ha CI0OCO0
HOJTyYCHUsI IPOJIYKTA MPEIOCTABISIOTCS TaKHe JKe [paBa Ha NPOJYKT, Kak eciik Obl OH BIiaJeJl MATeHTOM Ha
caMm TpoaykT. OJHAKO 3TH €ro mpaBa Ha MPOAYKT OrPAaHUYEHBI 3aMATEHTOBAHHBIM CIIOCOOOM €ro
noiydeHus.. Eciu mpoaykT momydeH APYruM crocoOoM, NMaTeHTOOONaAaTeNlb HUKAKUX NpaB Ha HETO He
UMeeT.

Crnemyer cka3aTh, 4TO MOJA KIIPOLYKTOM, HEMOCPEACTBEHHO H3TOTOBJICHHBIM 3aMaTeHTOBAHHBIM
CIoco6OM» TTOHUMAIOTCS JTIO0bIe U3/ENHUs, YCTPOMCTRA, BENMIECTBA U T.II., IPUYEM KaK HOBBIEC, TAK U YiKE
U3BECTHBIC. B Tex citydasx, Korjaa pedb WaeT O HOBOM MPOIYKTE, ACHCTBYET NPEe3yMIILHsI, YTO OH ITOJy4YeH
C TMOMOIIBI0 3aMaTeHTOBAHHOTO crocoba. MHBIMH CIIOBaMM, W3TOTOBUTENb 3TOr0 MPOAYKTA OJKEH
JI0Ka3aTh, YTO UM HE HCIOJIB30BAJICS MPHHAIICKAIIHM TaTEHTOOOIAIATEI0 COC00, TaK KaK B IPOTHBHOM
ciiyyae OH OyJeT mpu3HaH HapymmTeaeM. ECIu e maTeHTOM OXPaHsSETCs HOBBIN CIOCO0 TMOyUeHHS YiKe
M3BECTHOTO MPOMAYKTa, OpeMsi JOKa3bIBaHHS HCIIOJIb30BAHUS 3alATEHTOBAHHOTO Crocoba JOKUTCA Ha
narentoobnanarens. st 5TOr0 OH MOXKET MCIOJIb30BaTh JIOObIE MPSIMbIE M KOCBEHHBIC JIOKA3aTEIbCTBA,



CBHJICTENBCTBYIONINE O TPEINOIaraéMoOM HapyIIEHWH €r0o ITpaB, HAlPUMEpP JAaHHBIE O CYIIECTBEHHOM
YBEIUYCHUH 00BEMOB MPOJIAXKU MPOJYyKTa Ha PHIHKE IOCJIe OMyOIMKOBAaHUS CBEJEHUN O HOBOM CIIOCOOE
€ro TMOJIy4eHHus1, 00 U3MEHEHUH €T0 CTOUMOCTH U T.J.

O. OrpanuyeHue MpaB NATEHTOO00IaqaTeJIs

Cornamrenne TPUIIC BBOOUT ompesefieHHbIE OTpaHUYCHUS MpaB MaTCHTOOOJAAaTeNs, UMEIOIIHe
o0mMii M crenuanbHbelii xapakrep. B c¢r. 30 rosoputcs o0 orpaHmdeHusx obiiero xapakrepa. K
OTPAaHUYCHHSIM CHEIHATIbHOTO XapaKTepa CTaThs OTHOCUT HCIOJB30BAHHME MATEHTA B TOCYJapCTBEHHBIX
ensX W 00s3aTeNIbHOE JUIICH3UPOBAHUE B OMPENCICHHBIX CIIydasX. YTOMHHABIIASCS BBINIE JOKTPUHA
MCYEPIIaHUs MAaTEHTHBIX MPaB TAK)KE YacTO SIBJISIETCS OTPAaHUYCHUEM B UX MCTIOIb30BaHUU.

1. CBo0oaHOE MCIO/IL30BAHKE 3aNIATEHTOBAHHBIX 00HLEKTOB

B HEKOTOpBIX CTpaHax JOKTPHUHA CBOOOIHOIO MCIOIb30BAHMUS 3aMaTEHTOBAHHOTO 00BEKTa CXOHA C
JOKTPHHOW CBOOOIHOIO HCIOJB30BaHHS aBTOPCKOrO MpaBa. MHOIHE CTPaHbl UMEIOT 3aKOHOIATENHCTBO,
paspelaoiiee  MCMOJNb30BaTh  3allMIICHHBIC aBTOPCKUM  IMPAaBOM  MaTepuajbl, HampuMep B
00pa30BaTeNbHbIX HENAX. 3aKOH MOXKET TaKKe Pa3pelInTh UCIOIb30BaTh 3aaTeHTOBAHHBIA XMMHUYECKUIl
mpoliece, Hampumep, B Lensx aeMoHcTpaiuu Ha ypokax xumuu. Crates 30 Cormamenus TPUIIC
JIOIyCKaeT CBOOOJHOE WCIIONb30BAHNE 3alaTeHTOBAHHOTO OOBEKTa, BBOAS IIPH 3TOM OIIpE/ENICHHBIE
OrpaHUYEHUA:

«CTpaHbI-y4aCTHHIIBI, HCXO/IS U3 HHTEPECOB TPETHUX JIUII, MOTYT JeJaTh OTPAHUYCHHBIC H3bATUS U3
UCKITIOYUTENIBHBIX MPaB, OXPAHSIEMBIX MATCHTOM, MPH YCIOBHM, YTO TAaKWE H3BATHSA HE BCTYMAIOT B
pa3yMHOE TPOTHBOpEYHE C HOPMaJbHBIM HCIOJIB30BAHMEM IaTEHTa W HE HAHOCAT Oe30CHOBATEIBHOIO
yiiep0Oa 3aKOHHBIM HHTEpecaM MaTeHTO00IanaTels .

ITaTeHTHOE 3aKOHOAATENHCTBO POCCHH, KaK M 3aKOHOJATENILCTBO JAPYTUX CTPaH, YCTAHABIUBACT Pl
Clly4aeB, KOTJIa JIEWCTBHS TPETBUX JMI MO HCIHOJB30BAaHHIO pPa3pabOTKM HE pacCMaTPUBAIOTCA Kak
HapYILICHUS] UCKIIOYUTENbHBIX MPAB BIafeNibla MaTeHTa. DTH CIy4a, HEepeIKO UMEHYeMbIe CBOOOIHBIM
HCIIOIb30BAaHUEM 3aIIaTeHTOBAHHBIX O0BEKTOB, B OCHOBHOM [JOCTATOYHO TPAUIHOHHBI H COOTBETCTBYIOT
MHpPOBOH MaTeHTHO# mpakTuke. OHH HCYEPIBIBAIOIINM 00pa3oM ompeseneHsl c¢T. 11 — 12 TlateHTHOrO
3akoHa P® u cBOASTCS K ClIeAyIOMIEMY.

Bo-TiepBbIX, He npusHaemcs HApyWeHUueM UCKIIOYUMEIbHO20 Nnpasa Nnamenmoodiadameris
npumMeHenue cpeocms, Co0epICAuUx U30opemenus, 3auuieHHvle NameHmamu, 8 KOHCMPYKYUU Ui npu
IKCHIYAMAYUU MpPaAHCHOPMHBIX CPEOCME (MOPCKUX, PEUHbIX, 6030VUIHbIX, HAZEMHBIX U KOCMUYECKUX)
Opy2ux cmpan npu YCloguu, 4mo VKA3AHHble CPeOCmed GPEMEHHO UIU CAYYAUHO HAXOOSAMCS Ha
meppumopuu P u ucnonv3yromes 015 HysHO mMpaHCnopmuozo cpeocmed. JJaHHOe NMpPaBHUIIO, U3BECTHOE
3aKOHOJATENILCTBY IIOJIABIISIONIETO OOJBIIMHCTBA TOCYNApCTB, BHITeKaeT W3 cr. 5 ter Ilapmkckoit
KOHBEHIIMH IO OXpaHe MPOMBINUICHHOW cobcTBeHHOCTH. CornacHo 4. 1 cr. 11 ITarenTHOTO 3aK0Ha P® OHO
OPUMEHSIETCS. HE TONBKO K (H3MYECKUM M IOPUIMYCCKHM JIHLAM TOCYIapCTB-YYacTHHUKOB Ilaprnkckoi
KOHBCHIIMH, HO U K I'paxJaHaM U IOPUIUYICCKUM JINT[aM .HI-OGI)IX CTpaH, NpeaOoCTaB/IAIOIMINX TAKHUE KE IIpaBa
BJIaJIeNbI[aM TPAHCIIOPTHBIX cpeacTB Poccum.

PaccmarpuBaemoe HCKIOueHHe U3 Cdepbl MaTEHTHOTO IMpaBa KacaeTcs JIUIIb HCIOIb30BAHUS
3aMaTeHTOBAHHBIX OOBEKTOB HEMOCPEACTBEHHO B KOHCTPYKLHH HJIM NPU JKCIUTyaTAlMH TPAHCIOPTHBIX
cpelcTB, T.€. B MX KOpIlyce, B MalllMHaX, B OCHACTKE, B MeXaHHW3MaxX, B 00OpYy/OBaHUH U T.I., IPU
YCIIOBHH, YTO 3TH OOBEKTHl MPUMEHSIOTCS HCKIIOYUTENBHO JUIA HYXXJ TPAaHCIOPTHOTO CpECTBA.
Hcnonp3oBanre 00BEKTa MPOMBIIUIEHHOW COOCTBEHHOCTH, BBIXOJAIIEE 3a 3TH MPEAEIHI, HAIIPHMEP
€ro IMPOM3BOJICTBO Ha OOPTY Cy[HA, MIpeIOKEeHNE K Mpoake, MpoJiaXka U T.II., IBJSIETCS HapyIIeHHEM
NaTeHTHBIX NpaB. KpoMe Toro, naHHas JbroTa pacnpocTpaHseTcs JHIIb HA TPAHCIOPTHBIE CPEACTBa
npyrux crpaH. OHa, HapUMep, HEe KacaeTcs POCCUHCKUX CYJIOB, IaXKe €CITU OHH MPUITHUCAHBI K TIOPTY
KaKOH-JIMOO APYTOH CTPaHBI U JIUITH BPEMEHHO WM CIIy9aifHO 3aXO0/ST B CTpaHy CBOEro (iara.

Bo-BTOpBIX, He Aersemcs Hapyuienuem NameHmHbIX npas npogedeHue HayyHo20 UcCciedo8anus
WU IKCHNEePUMEHMA HAO CPeOCcmeom, codepiicaujum usobpemenue, 3awuujennoe namenmom (4. 2 cT.
11 TlatentHoro 3akona P®). Ilox «cpeacTBOM» B MAHHOM Cjy4ae IMOHHUMAETCS IH000H OOBEKT,
KOTOpBIi B COOTBETCTBUM C JEHCTBYIOUIMM 3aKOHOJATEIBCTBOM IPH3HAETCS ITaTEHTOCIIOCOOHBIM
n300peTeHrneM, T.e. YCTPOWCTBO, cMoco0, BEMEeCTBO M T.I. Pa3pemieHHBIM BHIOM HCIOIB30BAHUS
SBIISIETCS] JINIIH HAy9YHOE WCCIIEOBAHWE CaMOW pa3padOTKH WM JKCIEePHUMEHT ¢ Hero. OHa MOXeT
TPOBOJMTHCS C LENBI0 MPOBEPKH pabOTOCTIOCOOHOCTH U 3(PPEKTUBHOCTH CO3JIAHHOW pa3pabOTKH, B
Hay4YHBIX Lensx W T.. Ecim paspaboTka ucmonmb3yercss HE Kak OOBEKT HCCICAOBAHUS WU
SKCIEPUMEHTA, a KaK UX CPEJICTBO, TaKUe NEHCTBHS Oy IyT HApYIIEHUEM ITaTEHTHBIX MIPaB.



B-Tpethux,paspewienuvim ciyuaem ucnonb308anus AGAAEMcsa NpUMEHEeHUe 3anameHmoeanHblx
cpedcmes npu Ype3BblYaliHbIX 0OCMOAMENbCMBAX, m.e. NPU CMUXULHbIX 0e0C8UsX, Kamacmpogpax,
kpynuvix agapusx u m.n. (4. 3 c¢t. 11 [TatenTHOro 3ak0oHa P®). B yKa3aHHBIX CHTYyalHsX JOMYCKACTCs
TG MPUMEHEHNE OXPAaHSIEMBIX 3aKOHOM HM300peTeHHH, T.€. MX NMPOU3BOJCTBEHHOE HCIIOIH30BAHNE
JUTS TUKBUJAIMY UM TIPEAOTBPAICHHSI TIOCIECTBHIM Ha3BaHHBIX coObITHi. [IpuMenenue pa3paboTku
XOTS U MIPH HAJTMYUH YPE3BBIYAHBIX OOCTOSTEIBCTB, HO B LENSX, HE CBSI3aHHBIX HENOCPEACTBEHHO C
UX JOCUCTBUEM, SBISAECTCA HAapyLICHUEM MaTEHTHBIX MpaB. VHbIE BUABI UCIONB30BAaHUS, B YACTHOCTHU
M3TOTOBJIEHUE 3allaTeHTOBAaHHOTO OOBEKTa, €ro XpaHeHHe, MpeaToKeHHe K Tpojaxe W T.I., He
paspematorcsi. KpoMme Toro, B ciiyyae NMpUMEHEHHS OXpaHsIeMON pa3pabOTKM B JAHHBIX YCIIOBHUSIX
MATeHTOO00IAAATENI0 TAPAHTUPYETCS TTOCIIEAYIOIIast BRITUIATA COPa3MEPHON KOMIICHCAITUH.

B-4eTBepThIX, 3anamenmosanHble CpeOcméa MO2Yym HNPUMEHAMbCSA 8 JUYHbIX Yeasax oOe3
nonyuenus 0oxooa (4. 4 cr. 11 TlarentHoro 3akona P®). Pa3pemieHHOE MCHONB30BaHHE Pa3pabOTKH
OXBaTbIBaeT cOOOW B JaHHOM cCilydae JIMIIb e€e MpuMeHeHue. Jpyrue crnocoObl MCIONIB30BaHus, B
YaCTHOCTH M3TOTOBJIICHHE WIIM BBO3, JaXX€ €CIM IPU 3TOM HE MpecleayloTcss KOMMEpUYEcKHe e,
SABJIIFOTCA HAPYIICHUEM IMaTCHTHBIX ITPaB.

B-nateIX, paspewaemcs  ucnonvzosamue  3anamenmo8aHHLIX  CPEOCME  nymem  pda308020
uzeomoenenus rexapeme ¢ anmexax no peyenmam epaia (4. 5 cr. 11 Tlarentroro 3akoHa P®). JlanHbiit
BUJl JIONyCKAa€MOTO HCIIOJIb30BAHMUS, KAacalOIIMICS B OCHOBHOM OXpaH’IEMbIX MaTeHTaMH BELIECTB U
IITaAMMOB MHKPOOPTaHH3MOB, H3BECTCH MTATEHTHOMY 3aKOHOJATEIECTBY MHOTUX cTpaH. MiM oxBaThIBaroTCs
JWITH eAUNHIYHBIC CITydard IPUTOTOBICHHS JIEKapcTB. Ecin 3amaTeHTOBaHHOE CPEACTBO HCIIOIB3YETCS IS
NPUTOTOBJIEHHS JIEKAPCTBEHHBIX IIPENapaToB MPOMBIIUIEHHBIM CIIOCOOOM JMOO WX TIPUTOTOBIICHUE
OCYHICCTBJIACTCS allTCKaMU BIPOK XOTHA OBl Jaxe IJIs HOCJICIIyIOIHeﬁ IIpOoJaXku 1o peuenTam, 3TO ABJIACTCA
HapyIICHAEM MTATEHTHBIX IIPaB.

B-1ecThIX, He npusHaemcs HapyweHuem NAMmeHmHbIX Npas NpuMeHeHue cpeocms, COOEpHCAUUX
u3obpemenus, 3auUUeHHbIC NAMEHMAMU, eCAU dMU CPeoCmea B68e0eHbl 8 XO3AUCMBEEeHHbIll 000pom
sakonnvim nymem (4. 6 cr. 11 IlarentHoro 3akoHa P®). JlaHHOE HCKIIOYEHHE BBIPAXKAET HIMPOKO
W3BECTHBIA TPHUHIMIT «HCYEPIIBIBAHMS TPaB», B COOTBETCTBHM C KOTOPHIM IIpaBa IaTEeHTOOOaIaTels
OIpaHMYMBAIOTCS BBEJCHHEM B XO3AHCTBEHHBI 00OpOT 3amaTeHTOBaHHOro cpeacTtsa. [locnmenyroree
U3MCHEHHUE BJIAJeNblla JAHHOTO CPENCTBA, HANPUMEP B CBA3M C €ro IEperpojaxked, HapylIIeHHS
MATEHTHBIX TpaB He oOpasyer. VIHBIMEH CITOBaMH, HONYYUTh pa3pelIcHHE MaTeHTOOONAAaTels IOJDKeH
JHIIb CYyOBEKT, KOTOPBIA IEpBBIM NPOW3BOJMT WM IPOJAET 3allaTeHTOBAaHHOE CpeACTBO. Bcee
MOCIEAYIOIINE €T0 BIAAEIBIbI, €CIIH TOJBKO CPEACTBO OBUIO BBEJCHO B XO3HCTBEHHBIH 000pOT 3aKOHHBIM
ITyTeM, MOTYT HCIIOJIb30BATh €r0, He UCIPAIINBas Ha 3TO 0co0oro cornacus mateHroobmanarens. Cienyer
NOAYEPKHYTh, YTO MPUHIHUII MCYEPIIaHU NpaB B COOTBETCTBUM C MHPOBOI NPAaKTHUKOH pacrpocTpaHseT
CBOE JCHCTBHE JIUIIIb HA TE€ 3aIIaTCHTOBAHHBIC CPE/ICTBA, KOTOPBIE UMEIOT BEIIHYIO (hOpPMY, T.C. IOANAIAIOT
IO TOHSATHS YCTPOMCTB, BEINECTB, MPOAYKTA, W3ICTHS H T.JI. B OTHOIIEHWH WCHOIH30BaHUS
3aIlaTeHTOBAaHHOTO CIOCO0a MCYEpIaHus MPaB HEe MTPOUCXOIHT.

2. Mcnojib30BaHUE NaTeHTA 0e3 corjacusi NaTeHToo0/1a1aTelst

[Monoxenust Cornamenuss TPUIIC ceppe3HO OrpaHUYMBAIOT BO3MOXKHOCTH TOCYJapcTBa
WCTIONB30BaTh 3allaTeHTOBAHHBIA OOBEKT WIIM YIMOJHOMOYMBATH HA €TO WCIIONB30BaHUE O€3 MOITydeHHS
cornacusi mareHTooOnanatens. Yacto Takyio ¢GopMy HCIONb30BAHUSA HA3bIBAIOT KIIPUHYAUTEIBHBIM
nuneHsupoanuem». B coorBerctBum co cr. 31 Cormamenus TpeOyeTcss HPOBEACHHE COBEPLICHHO
CHEIU(PIUECKUX TPOIENYP, MPEXKIE YeM TaKOEe HCIOIh30BAHIE CTAHET BO3MOYKHBIM:

a) MHIMBHIyaJbHOE PACCMOTPEHHE BOMPOCA O HEOOXOMMMOCTH paspelieHUs] Ha HCIOJb30BaHHE
3aMaTEeHTOBAHHOTO 00BEKTA B KAKAOM OT/JCIBFHOM CIydae,

0) paspelieHHE AaeTCsl TOJNBKO, €CIU IMPEAINOJIaraeMblil IMOJb30BaTENb MPEANPUHSI 0 3TOT0 BCE
HIaryu A7 NOJTy4eHHs pa3pelleHus] Ha HCIOIb30BaHUE OT MIPaBO0OIaaTesl HA Pa3yMHBIX KOMMEPUECKHX
YCIIOBHSAX, U €CIIM ATH IIard B pa3yMHBIN MEPHO]I BpPEMEHHU HE JIaly MOJ0KUTEIBHOTO pe3yibpTaTa. JlanHoe
TpeOOBaHHE MOXKET HE HCIONHATHCSA CTpaHOW—y4vacTHUIeH CoriameHus B cilydyae Ype3BbIYAHON
CHUTyalll B CTpaHe, B CHUTyallud YPE3BBIYAHOH CpPOYHOCTH WIM B CIlydae HEOOXOJMMOCTH
HEKOMMEPUYECKOro 00IIECTBEHHOT0 HCIIONB30BaHus. B ciryuae upe3BbIuaifHON CUTyalluu B CTpaHe WK IpU
IpYTUX OOCTOATENBECTBAX UYpPE3BBIYAHHONW CPOYHOCTH MpaBooOIajgaTenb, TeM HE MEHee, JODKeH OBITh
YBEIOMJIEH B HaWKpardaummme cpokd. IIpaBooOiamarens MOMHKEH OBITH HE3aMEIIMTENFHO MOCTABICH B
U3BECTHOCTh M B CIlyyae HEKOMMEPYECKOro OOIIECTBEHHOIO MCIOIb30BAaHUS MAaTEHTa, KOTAa
NPAaBUTEIBCTBCHHBIH OpraH MIM JCHCTBYIONMH IO €ro IMOPYYEHHIO KOHTPareHT 03 IpOBEICHUS
MIATEHTHOTO TOMCKa 3HACT WM MMEeT OCHOBAHHMS I0JIaraTh, YTO 3aIlATCHTOBAHHBINH OOBEKT MOXKET OBITH
ceifuac wiu B OyAyIleM UCIONb30BaH B TOCYAAPCTBECHHBIX LIEMAX.



Hexotopeie monoxkennss Cornmamenus TPUTIC HecyT Ha ceOe sSIBHBIA OTIEYATOK JTOOOMPOBAHUS CO
CTOPOHBI TMPOMBIIUICHHBIX KpPYyroB. Tak, HampuMmep, OTpacib TNPOMBIILICHHOCTH, BBIMTYCKAIOIIAs
MOJIYIIPOBOAHUKH, IMOJYyYHJIa BECbMa OCHOBATC/IbHYIO 3aIIUTY OT NPUHYAUTCIILHOTO JIMIICH3UPOBAHUA B CT.
31 Cornamenust:

«(c) O6beM W TUTETBHOCTh TAKOTO HCIOJIB30BAHHS JODKHBI OrPAaHHYMBATHCS TOW IEIbIO, IS
KOTOpOH OBUIO TMONy4YeHO pa3pelieHne, a MNPUMEHUTENPHO K TEXHOJOTHSM, CBS3aHHBIM C
MOJTYIPOBOJAHUKAMHM, WCIIONB30BAHUE OTPAHHYMBACTCS TOJBKO HEKOMMEPYECKUMH OOIIECTBEHHBIMU
LEJIAMU WJIH JIedeOHOW MPaKTHKOM, pellleHHe O YeM MPUHHUMAETCs B CyleOHOM WM agMHUHHCTPATUBHOM
MOpsAKE BO N30eKaHUEe KOHKYPEHTHOTO JaBIICHUSY.

BompmmaCcTBO mONMOKeHMH CorNameHus 3aTparuBaeT BCE BO3MOXKHBIC THITBI NPHHYIUTEIHHOTO
muneH3uposanus. Tak, B ct. 30 ToBOpHTCH, UTO:

MPUHYAUTEBHOE JIMIIEH3UOHHOE HCIONb30BaHUE 3allaTeHTOBAHHOTO OOBEKTa JIOHKHO HOCHTH
HCKJTIOYHUTENHBIN XapakTep;

oJ00HOE MCIIONIF30BAHNE HE BIICUET 3a COOOH Iepeaadn MpaB Ha 3allaTeHTOBAHHEIH 00BEKT;

mo00e HCMOJIb30BaHUE 3allaTeHTOBAHHOTO OOBEKTa NOJKHO MPOBOJUTHCA JIMIIL B HHTEpecax
HallMOHAJIPHOTO PBIHKA CTPaHbl, AABIIEH Ha 3TO pa3pellieHuE;

JeMCTBUE JTUIEH3WH Ha WCIOJh30BaHHE 3alaTCHTOBAHHOTO OOBEKTa MOMJICKHUT NPEKPAIICHHIO C
Y4eTOM 3aKOHHBIX WHTEPECOB BBIJABIIMX MX WHCTAHLMN, €CIM M KOrJa OOCTOATENIbCTBA, MOPOAMBILNE
TMPUHATHUEC PA3PCIIUTCIbHBIX pe]].[eHHﬁ, HCYEC3ar0T U MaJia BEPOATHOCTH UX HOBOTO TMOSIBJICHUA,

MATEHTOOONMAIaTeNII0 BO BCEX CIIydasxX BBIIUIAYMBACTCS COpa3MepHas KOMIICHCANHUs, C Y4eTOM
SKOHOMUYECKOH IIEHHOCTH BBIIAHHOTO Pa3pelIeHHUS.

B c1. 31 Cornamenus BKIIOUCHBI NTOJIOKEHUS, KOTOPhIE MPEAyCMaTPUBAIOT 0COObIe TPpeOOBaHUS K
IpOIEAype BBIHECEHUS PEUICHUI 10 BBEICHUIO NPHHYIUTEIHHOTO JIMIICH3UPOBAHMS U IDIATHI 32 IPaBO
ITOJIF30BAHUSI 3aITaTEHTOBAHHEIM OOHEKTOM:

(i) «(i) TIpaBoMepHOCTH JHOOOTr0 PEIICHHUS, KAaCAIOUMIETrOCs BBEICHHUS MOJ00HOTO HCIIOJB30BAHHS
3aIaTeHTOBAaHHOTO OOBEKTa, IOJDKHA IIOABEPraThbes CyNeOHOMY WM WHOMY HE3aBHCHMOMY
KOHTPOITIO TI0 YCMOTPEHHIO BEPXOBHOU BIIACTH CTPaHBI—YydJacTHUIEI COTanieHus;

(j) nmroboe pemieHue, Kacaromeecss KOMIICHCAIUH, BBIINIAYMBAEMBIX B CBSI3M C HCIOIb30BAHHUEM
3aIaTeHTOBAaHHOTO O0BEKTa, JOJDKHO MOJBEPraThCs CyACOHOMY WIM WHOMY HE3aBHCHMOMY
KOHTPOJITIO TI0 YCMOTPEHHIO BEPXOBHOU BIIACTH CTPaHBI—Yy4JacTHHUIE! COTIalIeHUs.

OTUM TOJI0KEHHUEM CO3JIaeTcs ONpeAesieHHas OXpaHa MpaB MaTeHTOoO00IagaTeNst OT MPOU3BOIa WIH

KOppynuuu CO CTOPOHBI MATCHTHBIX BEAOMCTB.

Cormamenune TPUIIC orpaHn4mBaeT WCMOJNB30BaHUE MPUHYIUTEIBHOTO IHIIEH3UPOBAHUS B
OTHOIICHUHM TaK HA3bIBAEMBIX IATEHTOB Ha YCOBEPILICHCTBOBaHHSA. B MPOIIIOM B HEKOTOPHIX CTpaHaX
M0, H300peTaBIlee YCOBEPIICHCTBOBAHUE 3allaTCHTOBAHHOTO OOBEKTa, AaBTOMATHUYECKH IOJydalio
paspelieHne Ha MPUHYIUTEIBHYIO JIUICH3UIO IEPBHYHOTO mateHTa. CorjlamenneM He TONBKO BBOISTCS
pa3NuYHBIe MpaBUIA IO HpoUeAype OPOPMIICHUS W BHIIIIATE KOMIIEHCALUH, HO Tarke (GopMyIHpyIOTCS
cepbesnbie TpeboBanus. B ct. 31 (1) roBopurces:

1) xornma BeIgaeTCs paspellieHne Ha HUCIOJIb30BAHUE YCOBEPIICHCTBOBAHUS (KBTOPUYHBIA MAaTEHTY),
KOTOpO€ HE MOXET OCYIICCTBISTHCA 0€3 WCHONBb30BaHUSA OCHOBHOT'O 3allaTeHTOBAHHOTO OOBEKTa
(«mepBUYHOrO MaTeHTa»), MOKHBI ObITH COOTIOICHBI CIIEAYIOINE YCIOBHS:

(i) m300pereHue, MO KOTOPOMY HCIPAIIMBACTCS OXpaHAa BTOPHYHBIM MATEHTOM, NOJDKHO IPEACTABISATH
co00H ceppe3HOe TEXHHYECKOE TOCTIDKEHHE, MMEIOIIee 3HAYUTECIBHBIH SKOHOMHYESCKHN dPQeKT B
MPUBS3KE K H300PETEHUIO, OXPAHIEMOMY NEPBUYHBIM [TaTCHTOM;

(ii) mpaBooGmamaTeNs MO MEPBHYHOMY MATEHTY UMEET MPaBO Ha MOJIyYEHHE HA Pa3yMHBIX YCIIOBHSIX
MEePEKPECTHOM JIULIEH3UU HA UCTIOJIb30BaHNE BTOPUYHOTO MAaTEeHTA;

(ili) wucnonp3oBaHWE TMEPBUYHOTO TATEHTA HE O3HAYaeT MpaB o0IaJaHWs WM HHAYe, Kak B
COBOKYIIHOCTH C BTOPUYHBIM MATEHTOM.

OTH TIpaBWIIa HAIIPABJICHBI HAa WCIIPABJICHHUE CIOXKUBIICHCS B PSANE CTpaH CUTYalldd, B KOTOPOU
KOHKYPEHT MOT 3allaTEHTOBATh HE3HAUUTEIBHOE TEXHUUECKOE PELIEHUE U TEM CaMbIM aBTOMATHYECKH
MOJTYYUTh JIMIIEH3WI0 Ha WCIOJIh30BAaHHE OCHOBHOTO HM300pETEHHs], MPUYEeM HHOTIA MPH MOTyYeHUH
TaKoOil JWIEH3WW HE TpeOOBalOCh YIUIATHI JIMIEH3MOHHBIX OTYMCICHWH 3a OCHOBHOM TIATEeHT
Cormamenuem TPUIIC  pmomyckaercsi, oOaHako (MMEHHO TOJNIBKO  JIOMYCKAaeTcs), Bblgaya
MPUHYIUTENbHBIX JIULEH3UH BHE 3aBUCUMOCTH OT BaXKHOCTU TEXHUUYECKOTO PEILICHUS

B cBs3M ¢ 3THM MOXXHO TIPUBECTH Takod mpumep Eciam Hekto A m3o0peraer kapOropatop,
KOTOPBIN HE OTPaBJISIET OKPYXKAIOMIEH cpeiapl, a HEKTO b m300peTaeT yCOBEPIICHCTBOBAHUE K HEMY,
KOTOPOE B TPU pa3za yMEHBIIAET pacxo]] OEH3WHA Ha KUJIOMETp mpobera, TO MOHSTHO, YTO b «Hamren
BaKHOE TEXHUUYECKOE PELICHUE, NAIOUIEe 3HAUNTENbHYI0 SKOHOMUIO» TakuM 00pa3oM, B COOTBETCTBHU
¢ CornamenneM, MOXHO IOCIE COOTBETCTBYIOIIMX aJMHHHCTPATHBHBIX IIPOIENYp INPEIOCTaBUTh b



MPUHYAUTENbHYIO JIMLEH3UI0 Ha NaTeHT A C YCJIOBHEM YIUIaThl COOTBETCTBYIOLIMX MATEHTHBIX
OTUYHUCIIEHUH B monb3y A. B Takom cimydae U A mojiydaeT MpaBoO Ha JMILEH3UIO MaTeHTa b Ha pa3syMHBIX
ycIoBUsIX b He MOXKeT TepemaBaTh CBOM MpaBa MO MPUHYAUTENBHON JTHUIICH3HMM, €CIIM OH IPU 3TOM HE
nepenaet npas 10 CBOeMy (BTOPHYHOMY) TTATEHTY

Hapsny co ciydasMu CBOOOJHOTO HCHOJB30BAHUS 3alMaTEHTOBAHHBIX Pa3pabOTOK poccHiickoe
MaTEeHTHOE 3aKOHOJATEIhCTBO, KaK M 3aKOHOJATENBCTBO OONBIIMHCTBA JPYTUX CTpaH, MpeaycMaTpUBaeT
PSR JONOJHUTEIBHBIX OCHOBAaHUM, NPH HAJWYHH KOTOPHIX COOTBETCTBYIONIME Pa3pabOTKH MOTYT OBITH
UCTOJIB30BaHbI 0e3 cornacus nareHrooOnanarens [lpexne Bcero, eciu nareHToo0aa1aTeNb HE UCTIONIb3YEeT
U300peTeHne Ha TeppuTOopuH Poccuu, 3aMHTEpecOBaHHbIE IUIIA MOTYT JOOWMBAaThCS BBIAAYH MM
NPUHYAUTENBHON JueH3un s BbIIaun mocjaeqHel HeoOX0AnMO OJHOBPEMEHHOE HAJMYHNE CIICTYIOIIINX
YCJIOBUH.

Bo-niepBsix, TpeOyercs HEHUCIIOIb30BaHNE WU HEJIOCTaTOuHOe UCIIOJIb30BAHUE
HmaTeHTooOMafaTeNIieM H300peTeHNsT B TEUCHHWE YETHIpEX JIET C JaThl BBIJAYM TaTeHTa Bo-BTOPHIX,
HEOOXOMUM OTKa3 IAaTEeHTOOOTamaTeNs OT 3aKIIOUeHHs JHICH3HOHHOro aoroopa [lo cmeblciy 3akoHa
OTKa30M MOXXET CUMTAThCs TaKKe HEMOJy4YeHHe OT MaTeHTooOJanaTenss B pa3yMHbIE CPOKM OTBETa Ha
COOTBETCTBYIOIIEE OOpalieHne K HEMy 3aHHTEPECOBAHHOTO JIMIA, & PABHO BBIIBIKEHHE MM 3aBEAOMO
HENPUEMJIEMbIX YCJIOBUI BbIIAUM JIMLIEH3UM B-TpeThux, JMIO, >KeJarolllee HCIOIb30BaTh OXpaHSIEeMbIH
00BEeKT, [HOJKHO JOKa3aTh CBOIO TOTOBHOCTh K HCIOJB30BaHHIO pa3paboTKH B-ueTBepThIX,
MPUHYIUTENbHAS JIMIEH3UST BBIJACTCS JIMIIb B TOM Cllydyae, €CJIM MaTeHTO00JaaaTeNlb He JOKa)XeT, 4To
HEWCIOJIb30BAaHUE WM. HEJIOCTATOYHOE HCIIONB30BaHUE OOYCIOBIEHB YBAKUTCIBHBIMA IPUYNHAMHI
TakumMy  OpUYMHAMH  MOTYT OBITb  HEOOXOOUMOCTh  JUIMTENIBHOTO  OCBOEHHMS  IPOM3BOJCTBA
3aIMmaTeHTOBAaHHOTO OOBEKTa, HEBBHIMOIHEHHWE 0043aTeNbCTB JIUIIOM, KOTOpPOMY Oblia BbIIaHa JIHMIICH3HS,
3aTpyAHUTEIBHOE MaTepUAIbHOE TTOJIOKEHHE ITATeHTO00IaaTess U T 1I.

Bonpoc o Bblgaue NpUHYAMTEIbHON JHUIEH3MM MO XOAATAaHCTBY 3aMHTEPECOBAHHOIO JIMLA
paccMarpuBaercss Beiciieil maTeHTHOM manaroil PocnareHTa, koTopass NIpU IOJNOXKHUTENBHOM PEIICHUU
OTIpeneNsieT Mpeemsl UCTIONB30BaHus, pa3Mep, CPOKH H MopsIoK marexei. [lo comepkannio u o0bemMy
MPEeIOCTaBIsIEMbIX NpaB NPUHYIUTEIbHAs JIMLIEH3US, BblIaBaeMas IO pelleHHto Briciieil mateHTHOH
nanatel PocmaTeHta, paBHO3Ha4Ha NpocTOil  juueH3uu JluneHswar BOpaBe  HCMOIB30BaTh
3aMaTeHTOBAHHYIO Pa3pabOTKy JHUIIsL B CBOEM COOCTBEHHOM IIPOM3BOJICTBE, HO HE MOJKET BEHIIABATh
CyONUIIeH3UH TpeThUM JniaM Pa3zmeps! mmatexeid B cootBercTBHH C 1. 4 cr. 10 [latentHoro 3akona P®
JOJDKHBI OBITH YCTAHOBJIEHBI HE HMXKE PBIHOYHOW IIEHBI JMLeH3uu Pemenne Briciieil maTeHTHON manaThl
PocniarenTa MOXeT OBITh OCIIOPEHO 3aMHTEPECOBAHHBIM JIUIIOM B CYJIe

[Haiee, B cootBeTcTBHH ¢ 1. 5 cT. 10 IlarenTHOTO 3aK0Ha P® oGnanarens nmareHTa Ha U300peTeHUeE,
ABIISIOLIEECS YCOBEPIIEHCTBOBAaHUEM JIPYTOr0 OXpaHSAeMOro M300peTeHus, BIpaBe MOTpeOOBaTh BBIAAYU
€My JIMICH3MHM Ha HCIOJIB30BAHHE 3TOT0 H300PETEHHUs,, €CIM OH HE MOXET HCIOIb30BaTh CBOE
n300peTeHne, He Hapymias IpU 3TOM IIpaB BIAleNblla MAaTeHTa Ha OCHOBHOE m3o0pereHne Poccuiickoe
MaTEHTHOE 3aKOHOAATENbCTBO HE YCTAHABIMBAET YCIOBHM BBIAAYM NPUHYIUTEIBHON JMLEH3UU B 3TOM
ciydae OpHako omupasich Ha OOIIHME MOJIOKEHHUS MAaTEHTHOTO TpaBa, a TaKKe MPUMEHsISI 0 aHaJOTHH
3aKOHa TpaBWia O BBIIaYe NPUHYAWTEIBHOH JHICH3MH NIPH HEHCIONB30BAaHUU H300pETEHHS, CIEIyeT
rmojiarate, 4Yro NpPU OSTOM JOJDKHBI NPUCYTCTBOBATh MPUMEPHO TaKUE K€ YCJIOBUSA, KOTOpbIE
npeaycmotpensl ¢t 31 Cormamenuss TPUIIC B wacTHOCTH, He BBI3bIBAET HUKAKMX COMHEHHH TO, 4YTO
NpUHYAUTENbHAS JTUIEH3US MOXET OBITh BBIJAHA JIMIIG IIPH OTKa3e BJIAJeibIla IAaTeHTAa Ha OCHOBHOE
n300peTeHHe MPEIOCTABUTh 3aNHTEPECOBAHHOMY JIHITY JIUIICH3UIO B OOBIYHOM IIOPSIKE U UTO 00JIaIaTelnto
NaTeHTa Ha OCHOBHOE N300pETeHHE TapaHTUPYETCs BBIIIATa CIIPaBeIIMBOIO BO3HAT PAKICHHUS.

CormacHo 1. 4 cr. 13 IlarentHoro 3akona P® IlpaButensctBo PD B mHTEpecax HalMOHAIBHOU
0e30IacHOCTH BIIPaBe Pa3pelInTh HCIOIb30BaHIE 00BEKTA MPOMBIIIJICHHONH COOCTBEHHOCTH 0€3 COTJIacHs
NaTeHToo0MaAaTeNs ¢ BBIIIATOW €My copa3MepHOi KommeHcaluu. J[aHHOe HCKIIIoYeHHe U3 cdepbl
CyOBEKTHBHOTO TIATEHTHOTO TIpaBa W3BECTHO 3aKOHOJATEIhCTBY MHOTHX TOCYAapCTB U  BIIOJHE
OIIpaBAAHHO [IPU YCJIOBUH, YTO MIPAKTUKA €0 IPUMEHEHUS HE BHIXOAUT 3a OTPAHUYCHHBIE 3aKOHOM PaMKH.
B oToit cBsI3M mpu BBIIAaUe MOJOOHBIX pa3peUICHUH HEIOMYCTHMBI a0CTPaKTHBIC CCHUIKM HAa WHTEPECHI
rocyJaapcTBa M OOIIECTBa, BAXKHOCTh pa3pabOTKH Ui HApOAHOTO Xo3siicTBa cTpansl U T.I. Crnemyer
1oJjaraTth, 4T0 HEMPEMEHHBIM ycioBHeM NpHHATHS llpaBurensctBoM PO pemenus o6 ncnonb3oBaHUN
00beKTa MPOMBIIUIEHHOH COOCTBEHHOCTH O3 paspelleHHsI MaTeHTOOOJamaTens SBISETCS TaKkKe OTKa3
MOCTIEIHET0 OT 3aKIIOUeHUs] JIMLIEH3MOHHOTO COrJIalleHuss B olOmeM mnopsake. B mobOom cimywae
MATEHTOOOMAIaTeI0 TapaHTHPYETCs BEHIIIATA COPa3MEPHOM KOMIICHCAIMH, CIIOp O pa3Mepe KOTOpoi
paszpemaercsa Briciiel mareHTHOH nanatoil PocnaTeHTa ¢ BOZMOXKHOCTBIO €0 MOCIEIYIOIIEro nepesoca B
cyn.

Haxonen, mocimenHuii ciaydadl OrpaHHYeHUs] NATEHTHOM MOHOIONIMU CBs3aH C pedopMoit
POCCHIICKOTO MAaTEHTHOTO 3aKOHOMATENbCTBA. B cBs3M ¢ BoccTaHoBieHHeM B Poccuu maTeHTHOH (QOpMBI
OXpaHbl U300pPEeTEHNH KaK eAMHCTBEHHO BO3MOKHOM BO3HUK BOIIPOC O MPABOBOM PEXHUME TeX pa3padoToK,



KOTOPbIE OXPAaHSUIMCH C TIOMOIIBIO aBTOPCKUX CBUAETeNsCTB Kajj n3BecTHO, Moq00HbIE pa3pabOTKH MOTIIH
CBOOOJTHO HCIIOJIL30BAThCS BCEMU T'OCYIAAPCTBEHHBIMHU, KOOTEPATUBHBIMHU, OOIIECTBEHHBIMH W WHBIMH
OpraHM3alMsAMH, KOTOpble JOJDKHBI OBUIM  JIMINb  BHIIUIAYMBATH  aBTOpaM  BO3HATPaXKICHUE,
MPEAYCMOTPEHHOE  JICHCTBYIOMIMM  3aKOHOJATeNnbcTBOM. (C  TMPUHSATHEM  HOBOTO  MATEHTHOTO
3aKOHOJIATENICTBA BIIAJIENIbIIAM aBTOPCKUX CBUACTEILCTB OBUIO MPEAOCTABIECHO MPaBO OOMEHSATh WX Ha
nateHTsl P®, KoTOphle IOMKHBI AEMCTBOBATH B MpeiesiaXx OCTaBUIETOCS Cpoka oxpaHbl. CTaHOBSCH
MaTCHTOO0AAATEISIMA, Pa3padOTUMKK, a TAaKXKEe HHBIC JIUIA, KOTOPHIM TOCIEIHUE YCTYNHJIM MPaBO Ha
MOJIYYCHHUE IMaTEeHTa, MPUOOPETAIOT MCKIIOUUTENBHBIE TIPaBa Ha KCIOIb30BaHUE pa3paboTku. OpHAKO B
COOTBETCTBUU C M. 8 moctaHoByieHUs1 BepxoBHoro Cosera «O BBeJeHNH B JeiicTBue [laTeHTHOTO 3aKOHa
P®» ux mareHTHBIC TIpaBa HE NEUCTBYIOT B OTHOIIEHWH TEX JIUII, KOTOPHIE A0 JaThI MOAAYX XOJaTaliCTBa O
BbIIadye nateHTa PO mpaBoMepHO Havyallu MCTMOJb30BaHKME M300pETEHNUs, Ha KOTOpoe Oblila MojiaHa 3asBKa
Ha BBbIJayy aBTOPCKOTO CBHJETENbCTBA WM BBIIAHO AaBTOPCKOE CBHUAETEILCTBO. WHBIMH cloBamy,
yKa3aHHBIC JIMIA COXPAHSIOT MPaBO JNATBHEHIIETO UCIOIb30BaHMS TaKOTO U300peTeHus1 0e3 3aKITF0UCeHUs
JUIICH3MOHHOTO JIoroBopa. Ha HUX JIGKHT JIMIIb 00A3aHHOCTH MO BBHITIATE aBTOpPaM BO3HATPAXKICHHS B
pasMepe U B MOPSAKE, YCTAHOBIECHHBIX IEUCTBYIONIUM 3aKOHOAATEIHCTBOM.

I1. Bonipochl naTeHTHOI OXpPaHbI B OTHOLIEHUAX MeKAY Pa00THMKOM U padoToaaTesieM

B coBpeMeHHOM MuUpe, KOTJa TMOAABIsAONIee OOJBIIMHCTBO HCCIEJOBAHWH, HMMEIOIIUX
KOMMEpPUECKYI0 [[EHHOCTb, IIPOBOAUTCS B J1a0OPATOPHAX KPYNHBIX KOMIIAHHH, BO3HHKAET UPE3BBIYAIHO
Ba)XXHBIH BOMNPOC MPABOBOIO XapakTepa 00 ompeferleHUd ImpaB paboTofarens U pabOTHHKOB Ha
H300peTeHus], CACNaHHbIe B paMKaX MCIOIHEHHS UM CIyXeOHbIX obOs3aHHOCTEl. B cT. 4 ter ITapmkckoit
KOHBEHIIMH ToBOpHTCS: «M300perarens umeeT mpaBo OBITH HA3BaHHBIM B KaU€CTBE TAKOBOTO B MATEHTEY.
OTHM OXpaHAETCS OMHO N3 BaXKHBIX MOPAIBHBIX IpaB n3o0peTarens. Ho B 7aHHOM MOJIOKEHUH HUYETO He
TOBOPHTCS O TOM, 3a KeM 3aKpeIUISIOTCS SKOHOMHUYECKHE IIpaBa — 3a paboToAaTeNeM WK 3a paOOTHUKOM
[TonoxkeHUsI HaIMOHAJIBHOTO 3aKOHOAATENbCTBA IO 3TOMY BOIPOCY B Pa3HBIX CTPaHAX CYIIECTBEHHO
ommuatorcs. B CIIA, nHampumep, Ipu OTCYTCTBHH TPYAOBOTO KOHTpakTa MpaBa paboTomarens M
pabOTHHKA 3aBUCST OT MHOXXECTBA TYMAaHHBIX IIPABOBBIX KPHUTEPUEB, M3BICKAEMBIX M3 CYyJAEOHBIX
IPENEACHTOB BEKOBOI JaBHOCTH, BapbUPYIOIIUXCS OT IITaTa K IITaTy B HEKOTOPBIX CTpaHaX pabOOTHUK
HMeeT TMpaBO HA COpPa3MEpHOE BO3HATPaXKJCHHE, MOPSIOK BBIIIATE KOTOPOTO  ONpererseTcs
CIeLUalbHBIMY MOJIOXKEHUSIMU 3aKOHOAATenbcTBA. OT CTpaHbl K CTpaHE OTJIMYAETCA TaK K€ U TPAKTOBKA
BOIIpOCa O Tepegaue pabOTHUKOM MpaB Ha M300peTeHHE M B CIydae HAIW4Ms TPYAOBOTO KOHTpakTa. B
HEKOTOpBIX cTpaHax, Hampumep B CIIIA, cymecTByeT moaHas WIM MOYTH TOJMHAsA CBOOOAA B 3aKIFOUCHUH
KOHTPAKTOB MEXIy pabOTHUKOM M paborojareneM. Bo MHOTHX €BPONEHCKUX CTpaHaX Te IMOJIOKCHUS
TPYZOBOTO KOHTPAKTa, KOTOPHIE YIIEMJISIOT IIpaBa paOOTHHMKA Ha CIPABEIIMBOE BO3HAIPaKICHUE,
CUHUTAIOTCS IOPUINIECKH HEIEHCTBUTETBHBIMI.

B poccuiickoM NaTeHTHOM IIpaBe BOIPOC O IPABOBOM PEKMME TaK Ha3bIBAEMBIX CIYKEOHBIX
n300peTeHuil U mpaBax MX cosfarenell pemeH B cT. 8 IlatentHoro 3akoHa P®d. CymHOCTh ZaHHOTO
pELIeHNs 3aKII0YaeTcss B TOM, YTO IIPaBO Ha MAaTEHTOBAaHME CIy)KEOHOTO M300pEeTeHMs NPHU3HAHO 3a
paboTonareneM, a aBTOpPY pa3pabOTKH TapaHTHPOBAHO IIPAaBO Ha IMOJIYYEHHE OCOOOTO BO3HATPAXKICHUSL.
[IpenanouTUTeNnbHOCTh HMMEHHO TAKOIO BapuaHTa pelleHHs MNpoOjaeMbl 00YyCIOBJIEHA CIEAYHOIUMU
COOOpaKCHUSAMHU:

BO-TIEPBBIX, ecnu  Obl  paborofgareny  ObBUTM  JIMIIEHBI  BO3MOXHOCTH  CTaHOBHTBCS
NaTeHTOOOMafaTesIMU, 3TO B 3HAUUTENBHOM CTENEHM IOAOPBAIO Obl HX 3aUHTEPECOBAHHOCTH B
(bmHaHCHpPOBaHUU PAa0OT MO U300PETATENBCTRY;

BO-BTOPBIX, 3TO yJapwiIo OBl NpsMO MO HHTEpEcaM caMuX H300peTrareliel, Tak KakK INPaKTHKa
MOKAa3bIBAET, YTO OONBUIMHCTBO pPa3padOTOK HAXOJUT MPUMEHEHUE MPEKAE BCETO HA TEX MPENPHUITUSX, Ha
KOTOPBIX OHH co3maHbl. IlosTomy, ecnu Obl paboromaTenn OBUIM OCBOOOXKAEHBI OT OOS3aHHOCTH IIO
BBIILIaTE aBTOpaM (IIaTeHTOOONAaTeIsIM) BO3HATPKACHHUS 38 HCIIOJIb30BaHKE Pa3pabOTOK, TO HOCIECAHIE
HepeKko BOOOIIe He MOTydai Obl HUIKAKHX BBITOJ OT CBOMX pa3paboToK;

B-TPEThUX, HIMEHHO TaKUM 00pa30M pemraeTcsi 3TOT BOIPOC B OOJIBIIMHCTBE CTPAH MUPA.

Yro xe KacaeTcs IpaB aBTOPOB pa3pabOTOK, TO OHU 00ECHIEUNBAIOTCS TEM, UTO!

a) UM rapaHTHpyeTCs MPaBo Ha MOJy4YEeHHE OT paboTomaress 0codOro Bo3HarpaxaeHus. Pasmep u
HOPSIIOK BBIIUIATHI BO3ZHATPAXKJCHUS ONpPEJCIAIOTCA COINIAllleHHeM aBTopa M paboroxmatens. Ilpu stom
3aKOH OPHEHTHPYET Ha TO, YTO pa3Mep BO3ZHATPAXKACHUS JOJKEH OBITh COpPa3MEpEH TOH BBITOAE, KOTOpas
yKe TodydeHa WM MOXeT OBITh NoNydeHa paboTojaTeneM TIIpH HaJJIeKalleM HCHONb30BaHIN
u3o0peteHus. Eciiu 1oCTUYb COTIAIIEHHsI HE YAAeTCs, CIOP MOKET ObITh IEpe/iaH Ha pa3pelleHue Cya;

0) mpu TOCTYIUIEHWH Ha paboTy OHM MOTYT OTOBOPHTH WHON MOPSIOK BO3HHKHOBEHHS
UCKITIOYUTENBHBIX TIPaB Ha pa3pabOTKH, CO3aHHbIE IIPH BRITIOIHEHNH CITYKEeOHBIX 0053aHHOCTEI];

B) €CIIM B TEUCHHE YETHIPEX MECALEB pabOTOATENb HE MOJACT 3asBKY HA BbIAady MaTeHTa, MO0 He



MEePEeyCTYNUT 3TO NPaBO IPYroMy JHIy, JUOO HE COOOIIUT aBTOPY O CBOEM JKEJIaHHWU HCIIOJIb30BaTh
pa3paboTKy B KaUeCTBE CEKpETa MPOM3BOACTBA (HOY-Xay), TO aBTOP MOKET CaM M0 JIaTh 3asBKY U MOJTYyYHUTh
MATeHT Ha CBOE MM

P. IlaTenTHBIE JULIEH3UH

Crarpeit 28 Cornamennss TPUTIC mpegycmaTpuBaeTcs, 9TO «IMAaTECHTOOOIAIaTEb MOXKET YCTYIATh
CBOM ITaTEHTHBIE [IpaBa, IIepeJaBaTh UX 110 HACIEACTBY U JaBaTh pa3pellIcHUe Ha UX UCIIOIb30BAHUE IIyTEM
3aKJIIOUEHMs] JIMLEH3MOHHBIX 0roBopoB». CKa3aHHOE 03HA4aeT, YTO C IAaTEHTHBIMHU IpaBaMH MOXKHO
obpamarbcs Kak C JIIOOBIM HMMYIOICCTBEHHBIM TIpaBoM. [Ipm 53TOM, omHaKo, CyIIECTBYyeT yrposa
BO3HUKHOBEHHs IIPOTUBOPEYHMN MEXIy TaKMMHU JMIEH3HMOHHBIMU JOTOBOpaMM M aHTUMOHOIIOJIBHBIM
3aKOHOAATENBCTBOM. Hampumep, CroBop Mexay MPOH3BOIAMUTEIISIMH BEJIOCHUIEIOB 00 YCTaHOBJICHHH
eIMHOW IIeHbl OyAeT SBIATHCS HApYIICHHEM AHTHMOHOIOIBLHOTO 3aKOHONATENECTBA B OOJBIIMHCTBE
crpad. Ecnu kakas-To oJHa KOMIIAHUS BIaJEeT MAaTEHTOM Ha YJYYIIEHHYIO MOJECIb BEIOCHUIIENa U
noTpedyeT OT BceX MapTHEPOB, UMEIOIIUX JIMIEH3WI0 Ha WX TPOAaXy, YTOOBI OHM TOPTOBAIIU IO
(hukcrpoBaHHOM 1IeHe, Oy/AeT M 3TO CYMTATHCS HapyIIEHHEM aHTUMOHOTIOIHHOTO 3aKOHOIATeTLCTBA?
Brnionne MoxeT ObITh. AHTHMOHOIIOJBHOE BEIOMCTBO HIJIM CYJ MOTYT NPHUHATH K BBIBOAY, YTO
3aKJII0YECHHBIN JIMIIEH3UOHHBIN OTOBOP SABJIAECTCS IPUTBOPHOM CIAECIKOM, UMEIOLIEN LIEIbI0 IPUKPBITH
HeHOBOM croBop. OrpaHuyeHus, coAepXkalivecs B aHTUMOHOIIOJIBHOM 3aKOHOJATENbCTBE IO
BOIMPOCaM TMATEHTHBIX JIMICH3UH, KaK MPaBWIO, 3HAYUTEIHHO OOJiee CYpOBBI, YeM OTPaHMUYCHHS TI0
BOIIPOCaM JIMLEH3UOHHBIX JOTOBOPOB, CBSI3aHHBIX ¢ KOMMEPYECKOM TallHOM, IIOTOMY YTO IATEHTHOE
JMUIICH3WPOBaHUE HMMEET Topaso 0Oojee IMIMPOKOe pacnpocTpaHeHHWe. B 4YacTHOCTH, 3aKIIIOYeHHE
JIMLIEH3UOHHBIX JTOrOBOPOB MCHOJIB3YETCS B CIIy4asx IPONAKH NMPOAYKTa KOHEYHOMY I10JIB30BATEINIO,
KOTOPBIM MOET OBITh pSIOBOM TOTpeOWTeNb, TOrjJa Kak JIMIEH3UOHHBIE JIOTOBOPHI Ha
WCTIOJIh30BAHNE KOMMEPYECKON TalHBI OOBIYHO OTPaHWYHMBAIOTCSA TOJOXKEHHSMH 00 WH(pOpManuy,
KOTOpasi OOBSBIISCTCS COBEPIIEHHO CEKPETHOMN (HArpuMep, MPOU3BOJACTBCHHBIC CEKPEThI HIIH CIUCKH
KIMEHTOB). AHTHMOHOIIOJBHOE 3aKoHOAaTeNbcTBO B EC, KOTOpoe yMOMHHAJIOCh BBINIE, KOTIa
paccMaTpUBIMCh BOIPOCH! JIMLIEH3UPOBAHUSA KOMMEPUECKOM TailHbl, IPUMEHHUMO TAaKXKE U K
MATEHTHBIM JIMLIEH3UOHHBIM JOrOBOpaM. B npyrux crpaHax TOK€ MMEIOTCS Pa3BUTHIE MOJOKEHUS B
AHTUMOHOIIOJIBHOM 3aKOHOATENIBCTBE, OIPAHNYMBAIOIIKE UCIIOJIB30BAHNE JIMIICH3UOHHBIX JOTOBOPOB,
KOTOpble MOTYT NpEIsITCTBOBaTh JOOPOCOBECTHOM KOHKYPEHUIMH. BO3MOXHOCTH TOSBICHUS
MPOTUBOPEUYUA C aHTUMOHOINOJBHBIM 3aKOHOJATENbCTBOM HAXOAUT OTpaxkeHue B CornameHuu
TPUIIC:

«(k) Crpanbi—yuactHuIbl CornamieHus He 00s3aHbl MPUMEHSTh YCIOBHs, CHOPMYITHPOBAHHBIC
B noanyHkrax (b) u (f), B KOTOpBIX MX MCHONB30BaHUE PEKOMEHIYETCS [UISl UCTIPABJICHHS CUTYAIUH,
MPU3HAHHON B CyZ€OHOM WM B aJIMAHUCTPATHBHOM IIOPSIKE aHTUKOHKypeHTHOH. HeoOxoammocTs
yCTpaHEHHs aHTMKOHKYPEHTHOW MPAKTUKHA MOXKET ObITh MPUHATA B TAKUX CIydyasX BO BHUMaHHE NPU
ompeneNeHnd o0beMa BO3HarpaxaeHus. KoMIeTeHTHbIe HHCTaHIIMKY UMEIOT TOJIHOMOYUS OTKa3aTh B
MPUOCTAHOBJICHUH Pa3pelICHU Ha MCHOJb30BaHUE, €CIU M KOTJa €CTh BEPOATHOCTh, YTO YCIIOBUA,
IIPUBENIINE K BbIAAYE TAKOTO Pa3pelIeHus, .MOT'YT [IOBTOPUTHCSI».

Bonpockl 0 ToM, 4TO Tako€ «aHTUMOHOMOJIBHBIN», CJI0KHBI U HHOTJA alornyHbl. Hekotopeie u3
HUX OCHOBaHBI Ha JaBHBIM-IaBHO AHCKPEAMTHPOBABIINX CeOS HSKOHOMHUYECKHX Teopusax. Ho mis
IOPHUCTa, 3aHUMAIOIIETOCS MAaTEeHTHBIM JIHIIEH3WPOBAHMEM, UPE3BBIYAHO BaXKHO TOMHHUTH 00 3THX
MOJIOKEHUSIX, MO0 TOCIEeNCTBHS HECOOIIOACHUSI aHTUMOHOIOJIBHOTO 3aKOHOAATENBCTBA MOTYT OBITH
BECbMa TSDKEJIBIMM U IPUBECTH K NPUHYAUTEIBHOMY JIMLEH3UPOBAHUIO U JaXe K aHHYJIMPOBAHMIO
IaTeHTa.

[laTtenTtooOnagarens MOXKET HE TOJBKO CAaMOCTOSTENBHO HCIOJB30BaTh MNPHUHAJIEKAILYIO €My
pa3paboTKy, HO U MPEJOCTABUTH IIPABO HA €€ MCHOIb30BAHHUE APYTMM JIHIaM JHOO BOBCE YCTYIUTh CBOU
IIpaBa, BbITEKaloIKe U3 nareHTa. COOTBETCTBEHHO Pa3iINyalOTCs yCTyNKa IaTEHTHBIX IPaB U 3aK/II0UEHHUE
JMIIEH3UOHHBIX COTJIAMICHUH Ha MCIIOIB30BaHUE 3aMIaTeHTOBAHHEIX pa3padoToK.

Yemynka namenmueix npas o3HadaeT Iepenady MaTeHTOOONafaTesNeM MPUHAIICKAIIUX €My IpaB
IpyroMy JMiy — ¢Qusndeckomy nu0o0 iopuamueckoMmy. Yaine BCero ycTylKa IaTEHTHOTO IIpaBa
OCYIIECTBIIAETCS IT0 MOJIENTN IOTOBOpPa KYIUTH-TIPOJAKH, OJHAKO MOYKET MPOUCXOANTH U B MHBIX (hopMax, a
UMEHHO B ()opMe 0r0BOpPa MEHBI, JapEHHs], BKIIOUATh 3JIEMEHTHI JOTOBOPOB MOAPSAA WU YCIYTH U T. .

VYcTynka naTeHTHBIX MIPaB, B KaKOW OBl JOTOBOPHOH (hopMe OHa HU OCYIIECTBIIIACKH, 03HAUAET, YTO
K IPUOOPETATEINI0 TATEHTA EPEXOIAT B IIOTHOM 00BbeMe BCe TIpaBa, KOTOPHIMHU 00J1a1all HaTEHTOBIIAICIIEI
(TO €cTh yCTYNUTH TONBKO YacTh MPAB M OCTABUTH 33 COOOM OCTANBHbIC HENb35).

Hapsiny ¢ ycTymkoi HaTeHTHBIX IIpaB IMaTEHTOOONagaTeNb MOXET BBIIABATh Pa3pelICHUs Ha



WCTIONB30BaHUE Pa3padOTKU OPYTUMH JIMIAMA. Brblmada Takux paspelieHHH OCYMIECTBISICTCS IyTeM
3aKIFOUCHUS JUYEHIUOHHBIX 002080PO8.

ITo nUIIEH3HOHHOMY JIOTOBOPY MAaTeHTOOONaMaTensb (JINIeH3Hap) 00sA3yeTCst IPEJOCTABUTD TPAaBO Ha
WCTONB30BaHUE OXPAaHAEMOTO OOBEKTa IIPOMBIIIICHHOW COOCTBEHHOCTH Ha CPOK HW B oOBeMe,
OpPEeIyCMOTPEHHBIX JOTOBOPOM, JPYroMmy Jiuily (JMIIEH3HATy), a IMOCIAEIHUI NpuHUMaeT Ha cebs
00s13aHHOCTh BHOCHUTH JIMIICH3UAPY OOYCIIOBJIICHHBIC IUIATE)KU W OCYUIECTBIATH MAPYTHE ACHCTBUS,
IIPEyCMOTPEHHBIE I0TOBOPOM.

B 3aBucuMocTH OT oObeMa MepegaBaeMbIX MPaB Pa3IMYalOTCA JOTOBOPHI O BbIJau€ MPOCTOM
(HEHCKITIOUUTEBHON) M HCKIIOYUTENLHON JUIeH3uid. [10 T0TOBOPY HEUCKMOUUMENbHOU JUYeH3Ul
JWILEH3Uap, MPEAOCTABISAS JIMICH3WATy TIPaBO HA HCIONb30BaHHE OOBEKTa IPOMBIIIICHHON
COOCTBEHHOCTH, COXpaHseT 3a co0ol Bce IMpaBa, MOATBEPKAaeMbIe TTATEHTOM, B TOM YHCIC M IpaBO Ha
MPEIOCTABJICHUE JIUIIEH3UH TPETHUM JIHIIaM.

IIpu BBIIAYE ucKArOUUMENbHOU AUYeH3uyu JIALEH3UATy IepelacTCcsl UCKIIOUUTENIBHOE IPaBO Ha
HCTONb30BaHNe 00BbEKTa IPOMBIIIICHHOW COOCTBEHHOCTH U B MIpeAesax, MPEeIyCMOTPEHHEBIX JOTOBOPOM, C
COXpaHEHHUEM 3a JHMIIEH3UapOM IpaBa Ha €ro UCTOJIb30BAHKE B YACTH, HE MIepeaBaeMOi JTUIIEH3UATY.

B3anmuble TpaBa ¥ 00A3aHHOCTHM JIMIICH3WAaTa M JIMICH3WApa OINPEIACHSIOTCS 3aKIIOUCHHBIM
JIOTOBOPOM, a TaKKe OOIIMMH MOJOXKEHUSIMHU TPaXKAAHCKOTO 3aKOHOJATENbCTBA O CHENIKAaX, B TOM YHCIE
JIOTOBOpax, TaK Kak CIelUalbHas perjaMeHTalsl 3TUX OTHOLICHUM MATeHTHBIM MPaBOM (aKTHYECKU
oTCyTCTBYeT. Ha mpakThke mpu 3aKIIOYCHUH JIMIEH3UOHHBIX JIOTOBOPOB CTOPOHBI COTJIACYIOT APYT C
IPYTOM PSI OOBIYHBIX YCIIOBUI, KOTOPEIE, C OAHOW CTOPOHEI, ONIPENEIIIOT 00BEM IepeaaBaeMbIX MPaB, a ¢
JIpYroil — yCcTaHaBIMBAIOT JOMOJHUTEIbHBIE 0053aTENBCTBA CTOPOH.

K mnepBoil rpynme OTHOCATCS YCIOBUS O CPOKE M TEPPUTOPUAIBHBIX Ipenenax JelcTBUA
mepefaBacMbIX —IpaB, Kpyre paspelleHHBIX JeHCTBHi, cdepe HUCIONB30BaHUS — pa3paboTKH,
KOJIMYECTBCHHBIX OTpaHIUCHUSIX U T.I. CPOK MEHCTBUS JHIECH3NH MOXKET OBITh, B MPUHIIMIIE, JTFOOBIM, HO
HE MPEBBINIAIONIUM CPOKa IEHCTBHsI caMoro mateHTa. Ha mpakTuke oH 00bIYHO MEHbIIE, KaK MPaBUiIo, He
npeBbIIaeT 3—>5 Jer.

[TarenT, Beinanublii [laTenTaeiM BemomMcTBOM P®, nmefictByeT Ha Bcelt Tepputopun PD. 3akmrouast
JIMICH3UOHHBINH JIOTOBOP, CTOPOHBI OTOBAPUBAIOT TEPPUTOPHAIBHBIC MPEEbl MSUCTBUS JTHUICH3UH (BCS
tepputopust PO, Tepputopus cydorekra PD, mpyras TeppuTOPHS U T.I1.).

B ornmume OT yCTymKHM MATEHTHBIX IIpaB, JUIEH3US MOXKET OBITh BBIIaHA HE TOJIBKO Ha BCE
BO3MOJKHBIE CIIOCOOBI UCMIONB30BaHUS Pa3padOTKU, HO U JIUIIb HA HEKOTOPBIE U3 HUX, HAIPUMEP TOJIBKO Ha
MpUMEHEHHE Pa3padOTKH, TOJIBKO HA €€ MPOAAXKY U T. 1.

Hakonemn, mpaBa mHIeH3WaTa MOTYT OBITh OTpaHHYEHBI KaKOW-JIMOO oOmpenereHHON cdepoii
JESTETBHOCTH WM OTPaciiblo MPOMBIIUIEHHOCTH, HAPUMEpP MPOU3BOJCTBOM MOTPEOUTENLCKUX TOBApOB,
MPEJeIbHBIM KOJIMYECTBOM BBITYCKAEMBIX U3/ H T.1I.

Ko BTOpOIi rpynmne oTHOCATCS T€ YCJIOBUS JIMLEH3UOHHOTO 10I0BOPa, KOTOPhIE ONPEIEIIAIOT pa3Mep
7 TOPSAIOK BBIIUIATH JIHIEH3MOHHOTO BO3HATPKICHUS, TapaHTHU MAaTEHTOOONAamaTeldss B OTHOIICHHH
nepenaBaeMoil pa3paboTky, B3aMMHBIE 0053aTENBCTBA TI0 OOMEHY YCOBEPIICHCTBOBAaHUSAMH, 00S3aHHOCTH
IO 3alUTE NepeaBaeMbIX IIPaB OT MOCITraTeNbCTB TPETHUX JIUI U T.II.

Hanbosnee BaKHBIM WM CIIOKHBIM SIBJISIETCSI OTIPEIENICHHE JUIICH3MOHHOTO BO3HArpakaeHus. Ero
pa3Mep U MOPSAAOK BHIIUIATHI ONPEACISIOTCS CaMUMH CTOPOHAMH U, B TIPUHIIHUIIE, MOTYT OBITH JI0ObIMU. Ho
JUIsl TIATCHTHOM MPaKTHKKA OOBIYEH TAaKOW CHoco0 ompesesieHHs BO3HATPAXKICHHUS, KaK: a) yCTaHOBJICHHE
€IMHOBPEMEHHOTO BO3HATPAXK/ICHUS TPH MOINHUCAHUH JIHIEH3HOHHOTO JOroBOpa (Tak Ha3bIBACMBIi
naymanbHbBIA c00p); 6) yCTaHOBJIEHHE TEKYIIUX OTYUCICHHUM B MPOIEHTHOM OTHOIICHHH K H3BJICKAEMOil
OPUOBUTH WK K [IEHE 3aMaTEeHTOBAHHOTO MPOAYKTa (TaK Ha3hIBAEMOT'0 POSUITH).

3aBepiuas aHaJIN3 JULEH3UOHHBIX COIIALIEHUH, YKa)KEM €ellle Ha ABa MOMEHTA!

a) YCIIOBUS JIMIICH3MOHHOTO JIOTOBOpa HE JIO/KHBI HAPYIIATh HOPM 3aKOHOJATEIbCTBA O
KOHKYPEHIMH W OTPaHMYEHHH MOHOIMOJIBHOU JEATEIBbHOCTH (HAPUMED, JIUIIEH3HAP HE MOKET JTUKTOBAThH
JUILIEH3UATy IIEHbl Ha pealu3yeMylo MNpPOLYKIMIO, 3alpellaTh 3aKjIioyaTh JOTOBOPBI C ONPEIEIEHHBIMU
KaTerOPHUSIMH JIHIL | T.I1. );

0) JHUIEH3MOHHBIC JOTOBOPHI, PAaBHO KaK M JOrOBOPHI 00 YCTYIKE MATEHTHBIX IIPaB,
MojJIeXKaT 00s3aTeIbHOMY — 3aKJIIOUCHHWIO B MHCHhbMEHHOM (opMe U JOKHBI  OBITh
3apeructpupoBanbl B IlatenTHOM BemomcTBe P® moj cTpaxoM WX HEACHCTBUTEIHHOCTH. 3a
PETUCTPALMIO B3UMAKOTCS CHIEIUAIBHBIC ITOLIINHBL.

C. CyneOHble MaTEeHTHbIE CIOPBI

1. Cyne0OHas 3kcnepTH3a I0PUIMYECKOH CHJIbI IATEHTA



Korna nateHTo001a1aTE b BO30YXK/IA€T UCK O HAPYLICHHH €ro IpaB, Mpe/InoiaraeMblii HapyUINTe b
B CBOIO 3aIlIUTy MOXET MPUBECTH JJOBOJ O TOM, YTO JAAaHHBII MAaTECHT BOOOIIE HE MODKEH ObLIT BBIAABATHCAL.
3a4acTyl0 OTBETYMK IO JejlaM O HapyIIEHHM MAaTCHTHBIX NpaB MPOBOAUT TIIyOOKHII NOUCK, KOTOPBHIM
BCKPBIBACTCSI MACCHB HE PACCMOTPEHHBIX MPU HCCIIEAOBAHMM MATEHTHOH 3asBKH CBEACHHU 00 ypOBHE
TeXHUKH. [lo MpHYMHE HEIOCTaTKa SKOHOMHYECKAX BO3MOXKHOCTCH Ml AEATCIBHOCTU ITaTCHTHBIX
BEJIOMCTB JKCIEPT, 3aHUMAIOIIUICS KOHKPETHON 3asBKOM, MOXXET OTBECTH HAa €¢ DKCIEPTU3Y JIHUIIb
OIpe/IeIEHHOE KOJIMYECTBO BpeMeHH. B GonbInHCTBE cTpaH (HHAHCUPOBaHKE MTATCHTHBIX BEAOMCTB HIET
Ooublie 3a cueT cOOpa MATEHTHBIX MONUIMH, YeM 32 CUET OFO/UKETHBIX cpeAcTB. OTBETUHK MO UCKY MOXET
HaHATb HECKOJIBKO MAaTCHTHBIX 3KCIICPTOB M OIUIATUTH KaXIAOMY U3 HUX ﬂHHTeHLHLIﬁ MaTEHTHBIN IIOUCK, B
OCOOCHHOCTH I10 YaCTH HOBH3HBI M300peTeHHs. OH MOXKET TaKXe OIUIATUTh MOUCKOBO-OMOIMOTEUHYIO
paboTy B JIyUNIMX MHPOBBIX TEXHHYECKHX OHMOIMOTEKaxX Ui OOHApYXeHHs MMyONUKaluil Mo YPOBHIO
TeXHUKH. OYEBUIHO, UTO B XOJI€ TAKOT'O ropas3io 6ojiee TIATEeIbHOTO UCCISIOBAHU MOTYT OOHAPYKUTHCS
aHaJorH M300peTeHHH, CIeTIaHHbIX PaHbIIE U HE BBIBICHHBIX MATEHTHBIM 3KcrepToM. Jlaxe Toraa, koraa
HE yIaeTcsi OOHApYKHUTh Takue (akThl, OTBETYUK MOXKET BBIABUHYTH IPYrod JOBOA O TOM, YTO JAHHOE
U300pETCHUE HOCUT XapaKTep OYEBUAHOrO, T.€. 3aKOHOMEPHO CIEAYIONMIET0 M3 HAKOIUIGHHOTO YPOBHS
3HAHHUH, a MPUBJICYCHHBIC UM CICIMATUCTHI U3 JAHHOH OTpacid OOBICHIT, HACKOJIBKO MPOCTO OBLIO
[IPUIITH K CTOJIb OYSBUIHOMY PEIICHUIO HA OCHOBE HMEIOIIETOCS YPOBHS PA3BUTHS TEXHUKH.

2. CyneoHoe ucciaenoBanue GpopMyJibl H300peTeHHs

OTBeTUMK NO ey O HApyLICeHWH MAaTEHTHBIX MpPaB MOXET MOMBITAaThCA IO0Ka3aTh, YTO CIOCOO
M3TOTOBJICHUS JINOO caM M300peTeHHBIH MPOAYKT, HE 0XBaThIBatOTCA (popmyioit m3odpereHus. Cya oOsi3an
B OTOH CHUTyallMH HCCIIEIOBATH IMPEIIIOIaraeéMoe HapyIICHHE B OTHOIICHHH KaKIOTO IYHKTa (POPMYIIBL
Bepremcs k hopMynrpoBKaM IyHKTOB (YOPMYITBI H300pETEHHS, KOTOPAsI PACCMAaTPUBANIACH BEIIIE:

«1. IlnacTuHYaTBIi JACTUK [JISI CTUPAHHWS TIOMETOK HMMEET MPOJOJTOBaTYI0 (opMmy,
BBITIOJTHEHHYIO U3 PE3UHBI, U... KOHTEUHED NI YUEPHUI C IIIAPUKOBOM TOJTOBKOM...»

Cyn NOJDKeH WCTONKOBaTh 3Ty (opmyny. JlomycTum, 9TO OTBETYMK, NPOU3BOAIIUI
aHAJIOTUYHBIN JIACTHUK, UCIIOJIb3YET HE HACTOSIIYIO PE3UHY, a cuHTeThuYecKyto. Cy, ciymaroumi
JIeJI0, TOJDKEH UCTOJIKOBATH CIIOBOCOYETAHUE «U3 PE3UHBI» U ONPEACIUTh, MOXET OHO O3HA4aTh
CHHTETHYECKYIO PE3WHY HWIW HET. Tenepb MNPEAnojgoXuM, YTO B CBOEM H3AENUN OTBETYMK
MPUMEHSET He MMapUKOBYIO TOJIOBKY, a BHIMIOJTHEHHBIN U3 deTrpa KoHUIHK. [[OHATHO, YTO MOHSATHINA
OYKBQJIBHO SI3BIK HM3JIOKCHUS (DOPMYJIBI HE COBIAJIAET C ONMMCAHWUEM H3Jeus oTBeTdnka. Ho B
HEKOTOPBIX CTpaHaxX (OPMYJIbI U300PETECHUH TPAKTYIOTCS PACIIMPUTEIHLHO M BKIIOYAIOT B ceOs
«IKBUBAJICHTHI» OMHCAHHBIX B (POPMYJIe 2JIEMEHTOB. B Takux cTpaHax HCIIOJIb30BaHHE (ETPOBOU
TOJIOBKM CTEPXKHSI B M3JCIMH MOXET HE OBITh KBATU(UIIMPOBAHO CYJAOM Kak HapylleHUE
MaTeHTHBIX MpaB. [Ipu 3TOM BMOJIHE BO3MOXKHO, YTO MPHU3HAHHWE NAHHOTO (DakTa HApyIICHUEM
nmpaB TMaTeHTooONajaTeNis B OJHOW CTpaHE HE SBUTCS TakKOBBIM B Jpyroi. Hmerommecs
pacXOXIEHUs B HAUMOHAIBHBIX IOAXOJAX K PEILIEHUIO OTACIBHBIX BOIPOCOB SBIISIOTCA
OCHOBHBIM HEJIOCTATKOM MEXAYHApPOJHON CUCTEMBI IAaTEHTOBAHMUSI.

3. CyneOHble 3amnpeTbl M BO3MellleHHe YOBITKOB, NPHYMHEHHBIX HAapylleHHEeM IIpaB
NnaTeHTo00/J1a1aTe s

Cornamenue TPUIIC mnpemycMarpuBaer, 4TO CyneOHBIC 3ampeThl W PEIICHHS O BO3MEIICHUH
ymep6a MOMKHBI HMMETh MECTO B OTHOIIEHHM BCEX THUIIOB HapyIICHWH IpaBa HHTEIUIEKTyalTbHOU
coOcTBeHHOCTH. B Bompoce o mnareHTax CyAeOHBIMH 3ampeTamMH, Kak [OpaBHJIO, MPEKPAIIaeTCcs
H3rOTOBJICHHE, MpOJaKa WM KCHOJNb30BaHHE 3allaTeHTOBAHHOTO MPOAYKTa WIH crmocoba ero
W3TOTOBJICHUsI. TSDKECTh 3alpeTra 3acTaBiseT OTBETYMKA HAYaTh IEPETOBOPHI C MATEHTOOOJIANATENIeM O
3aKJII0YCHUH C HUM JIMIIEH3HOHHOTO 10roBopa. B wactu Bropoii ct. 45(2) CoramieHust TOBOPUTCS:

«B COOTBETCTBYIOIIUX CIy4asX CTpaHbl—Yy4acTHHIBI COrNAIICHUS] MOTYT YIOJIHOMOYHBATH CY
BBIHOCHTH PEIICHUSI O B3BICKAHUM HE3aKOHHO MOJYYCHHON MPHUOBUTH W/WIIH BO3MEIIECHUH MPHIMHEHHOTO
ymepOa, Jaxe B Ciy4asx, KOTrJia MPaBOHAPYILHUTENb 3aBEAOMO pE 3HajJ, HO MOI 3HaTh, YTO CBOMUMH
JEUCTBUSIMU OH HAPYILACT YyXKUE [IpaBa».

B mareHTHOM 3aKOHOAATENBCTBE B OTIMYME OT 3aKOHOJATENIBCTBA O KOMMEpPYECKOH TaifHe, Kak
NpaBHJIO, IPeyCMaTPUBAETCs BO3MENIeHHE yiepOa faxe B ciiydae, Kor/ia paBOHAPYIIUTENb HE 3HaJ, YTO
JeHCTBYET MPOTHBOIPABHO, MOCKOIbKY HH(OpPMALHS O MAaTeHTaX OTKPbITa, 00JIee TOro, 4acTo JOCTYIHA B
WuTepHeTte, U CPaBHUTEIBHO JIETKO HAWTH OTHOCSAIIMECS K Bompocy mareHThl. Ho mHorma BocmpusTue
(dhopMyIIbl H300PETCHUS U ONPEACICHUE IOPUIMUSCKON CHIBI TIaTEHTa OBIBACT 3aTPyIHUTENBHO. 11 TeM He



MeHee B OOJBITMHCTBE CTpaH 00s3aHHOCTD BO3MECTHTE NIPHYMHEHHEIH yIepO HalaraeTcsl Ha HapyIInTeeH
MATEHTHBIX: TMpPaB, NaXKe €CIHM OHM JCHCTBOBAIM HE HAMEPEHHO. B HEKOTOPBIX CIIydasx BO3MEIICHUE
yiep06a MOXeT MPUHATH (GOPMY TUIATHI 33 TIOJIH30BAHUE TATEHTOM.

IlpaBa mareHTOOONMamaTenseld MOTYT OBITh- HapylIeHH Kak B paMKax 3aKIIOYCHHBIX HMH
JMIIEH3UOHHBIX JOTOBOPOB, TaK U BHE TOTOBOPOB. HapyIlieHue TUIIeH3MOHHOTO IOTOBOPa MOXKET COCTOSTh
B BBIXO/JIC JIMIICH3UATa 3a MPECACIIbI IMPECAOCTABJICHHBIX €EMY 10 JOTOBOPY IIpaB .HI/I6O B HCBBIIIOJIHCHUU WJIH
HEHaJJIS)KAIIEM BBITTIOIHEHHH JISKAIINX HAa HeM 00s3aHHOCTeH. CIIOCOOBI 3alUTHI, KOTOPBIMH Pacloiaraet
nareHToobnanarens (UieH3nap), 0ObIYHO OMPEIEISIOTCS CAMUM TOTOBOPOM HJIM BBITEKAIOT M3 OOILIHX
MOJIOKEHHUI IPaXKIaHCKOr0 3aKOHOAATeNbCTBA. Kak mpaBuiio, JTUIIEH3UOHHBIN TOTOBOP IpEaycMaTpUBACT
BO3MO)XHOCTh TIPAMEHCHUS K HapYIIUTETIO TAaKUX CAHKIUH, KaK B3BICKAHME HEYCTOMKH M BO3MEIICHUE
yOBITKOB, a TaKXe IOCPOYHO*? pPacCTOpKCHHE AOTOBOpPAa B OZHOCTOPOHHEM IMopsiake. Pasmep u BuA
HGYCTOﬁKH, B YaCTHOCTH €€ COOTHOLICHUE C Y6I)ITK3MI/I, yCTaHaBJIMBACTCSA CaMHUMHU CTOPOHAMHU. Ecnu
0COOBIX CaHKIIHMI, IPHUMEHSIEMbIX K BHHOBHOH CTOpOHE, JIMIICH3MOHHBIN JOTOBOP HE IPEIyCMAaTpUBAcT,
MAaTeHTOOO0IaAaTeNb, OMUPAsACh Ha OOIIETpaXXKIAHCKHWE IpaBHIA, MOXET TPEOOBATH JIUINL BO3MEIICHHS
MPUYUHEHHBIX €My yOBITKOB.

BHeJIOFOBOpHOC HapyHICHUC MATCHTHBIX MpaB HMECT MECTO IIpU J'IIO6OM HECAaHKIITMOHUPOBAHHOM
Vcnonp3oBaHNM 3alaTEHTOBAaHHOW pa3pabOTKH TPETPUMH JIMIAME, KPOME YCTaHOBICHHBIX 3aKOHOM
CIIy4acB CBOOOJHOIO MCIIOJNIE30BAHUS UYTKHX OXpaHIEMBIX 00beKTOB. OOsS3aHHOCTH JOKA3bIBaHUS (PaKTa
HapyIlleHUs] TaTeHTa BO3JIaraeTcsi Ha IaTeHTooONajarens. Pemaromiee 3HaueHWE NPH 3TOM HMEIOT
YCTAHOBJIEHUE YETKUX I'PAaHMI ACHCTBHS MAaTEHTA M TOTO, YTO OHU HAPYIICHBI KOHKPETHBIM OTBETYHKOM.
Kak yxe ykaspiBajgoch, 00BEM TWpaB MaTeHTOOONAmaTenst ompenensercs (opMynoil H300peTeHus.
[TaTenTHBIC TpaBa Ha M300peTeHUE OYAYT, B YACTHOCTH, HAPYIIEHHBIMH, €CIIH B H3TOTOBICHHOM IIPOAYKTE
WUTH IPUMEHEHHOM CIOCO0€ MCIIONIB30BaH KaXKIBIH NMPH3HAK N300peTeHNs, BKIIIOYCHHBIN B HE3aBUCUMBII
IIyHKT (QOpMYJBI, WIM TpPU3HAK, SKBUBAJICHTHHIM emy. Hanmmume B 00BEKTE TEXHWKH WM TEXHOJOTHH
IPU3HAKOB, COJACPIKAIIMXCA B 3aBHCUMBIX IyHKTaX (OPMYJBI, Ul YCTAaHOBJICHUS (haKTa HCIIOIB30BaHUS
pa3paboTKH 3HAUCHUS HE UMEET.

Hepenko HapymuTenu MaTeHTHBIX MPaB, XKejas 3aMacKUpPOBATh CBOW MPOTHBOIPABHBIC JNEHCTBH,
BHOCST YMCTO BHEITHHE U3MCHECHUS B 3aMMCTBOBAHHBIC O0BEKTHI, B YACTHOCTH MPOU3BOJIAT 3aMEHY OJHHUX
NpU3HaKOB ApYruMH. Ecii Takast 3aMeHa He IPUBHOCUT B OOBEKT TEXHUKH HUYETO CYIICCTBCHHO HOBOTO, B
YaCTHOCTH HE W3MEHSET OCTHTaeMOTO PE3yNbTara, dTO CIYXKHUT OCHOBAaHHMEM JUIS TMPU3HAHUS ITaTCHTHBIX
npaB HapyHICHHBIMH. J[Is ysACHEHHs BOIpoca O TOM, MOTYT JH 3aMCHCHHBIC IMPU3HAKU CUYHTATHCS
OKBUBAJICHTHBIMHU, HEPEAKO Tpe6yeTc;1 aHaJIn3 OIMCaHHsA KaK HCTOYHHKA JJId TOJIKOBAHUA (I)OpMyJ'ILI
HN300pEeTCHUS.

Ecnu ¢akt HapymieHHs NMATEHTHBIX ITpaB IOKa3aH, MaTEHTOOONaJaTellb BIPaBe NPHUMEHUTH K
HAPYIIUTENIO TPEIYCMOTPCHHBIE 3aKOHOM TPaKIAHCKO-TIPABOBBIC CAHKIIMK MJIH, YTO TO YK€ CaMoe,
BOCITOJIL30BAaThCS TEM WJIM HHBIM CIIOCOOOM 3aIUTHl CBOMX HAPYIICHHBIX IpaB. BBIOOp KOHKpETHOTO
croco0a 3amuThl OCYIIECTBISIETCS IIOTEPIIEBIINM, OJHAKO, KaK IPAaBHUJIO, OH MPEIONpPEeACIIeTCs BUAOM U
MOCJICACTBUSIMA CaMOro HapyiieHus. [IpeqycCMOTpeHHbIE 3aKOHOM TI'PaXKIaHCKO-TIPABOBBIE CIOCOOBI
3aIIUTHI TIATCHTHBIX IPaB Tak)Ke HEOTHOPOAHHEL. B Teopuu rpakgaHcKoro mpaBa OHHU MOIPA3ICISIOTCS Ha
Mephl TPaXIAHCKO-TIPABOBOW 3aIIUTHl M MEPHl TPakJaHCKO-TIPaBOBOH OTBETCTBEHHOCTH. Ecmm mis
peanm3aluy TEpPBBIX JOCTATOYHO JHIIb caMoro (akTa HApyLICHHs NAaTEHTHBIX MpaB, TO JUIA
UCTIONIB30BAHUSI BTOPBIX TpeOyeTcsl psl YCIOBHH, B YaCTHOCTH HaJMYWE MPOTHUBONPABHOCTH, BpEIa,
MIPUYMHHON CBSI3M MEXIY ACHCTBHUSAMH HAPYIIUTENS W HACTYHNHUBIINMHU IOCIEACTBHSIMH, a TaKKE BHHBI
HAPYIIUTEIS.

CaMbIM pacmpOCTPaHEHHBIM CIIOCOOOM 3allUTHI MATEHTHBIX TPaB SBJISICTCS mpebosanue
namenmoobiradamens o0 npekpaujeHuu Hapyuienus. B 9acTHOCTH, peIIeHHEM CyAa HapyIIUTETI0 MOXET
OBITH TIPEAMUCAHO MPEKPATUTH HE3aKOHHOE N3TOTOBJICHUE 3alIaTEHTOBAHHOTO TPOYKTA MU MPOU3BOJICTBO
IPOJyKTa 3alaTCHTOBAHHBIM CIIOCOOOM. VYKa3zaHHbIE MACHCTBHS IPU3HAIOTCS KOHTpPaakTHBIMH U
OTHOCATCA K Hambosee TpyOBIM HapyIIeHHSM IIaTeHTHBIX IpaB. VX coBepiienue 0e3 CaHKIHN
MaTeHTOOONIamaTeNsl BO BCeX CIy4asxX, KpoMe IpsSMO YKa3aHHBIX B 3aKOHE, 00pa3yeT HapyIIcHHE
MATEHTHBIX IIPaB, XOTS OBl Ja’ke MPOM3BEICHHBIM NMPOMYKT M HE MOCTYHII Ha phIHOK. [lo TpeboBanuio
MaTeHTOOONMamaTeNsl ODKHBL  OBITh HEMEMJICHHO TMPEKpamleHbl W JI00ble  JOpyrue  JIeHCTBHA,
MpeICTaBIIIONME  CO0OH  HECaHKIMOHHPOBAaHHOE  BTOPXKCHHE B HCKIIOUHTENBHYIO  cdepy
MaTeHToOONmamaTesNs, B YACTHOCTH peKiaMa M TpoJaka 3allaTeHTOBAHHBIX W3ICNIUI, WX BBO3 Ha
teppuropuro Poccun u T.11.

C TOYKH 3peHUs FOPUANICSCKON CYIIHOCTH paccMaTpuBaeMasi CAaHKIIUS SIBISICTCS MEPO TpakJaHCKO-
MPaBOBOH 3allIUTHI, & HE MEPOI OTBETCTBEHHOCTHU. [109TOMY OHa B paBHOI Mepe MOKET ObITh MPUMEHECHA
KaK K BUHOBHBIM, TaK U K HECBUHOBHBIM HApPYIIUTCIIAM MMATCHTHBIX IIPaB. ,Z[.HH €€ peain3alun Ba)KCH JINIIb
cam (akT HapyIIeHWs TaTeHTHOH MoHomonmu. Hampumep, maTeHTOOOMamaTeNs MOXET TpeOOBaTh
MPEKPANICHUS] MPUMEHEHUS WX MPOIAXH MPOIYKTa, 3alIAIIEHHOTO MATEeHTOM, U OT TOTO JIHIA, KOTOPBIH



WCIIONB30BAJI €T0, HE 3Has, 4TO MPOIYKT OBLI BBEIECH B XO3SIMCTBEHHBIM OOOpPOT C HaApyIIEHHEM MpaB
nateHTooONnanarens. [Ipu 3TOM m1000€ HECAHKIIMOHMPOBAHHOE WCIIOIh30BAHUE 3allaTeHTOBAHHOM
pa3paboTKH MpearnoaraeTcsi He3aKOHHBIM. JIU10, HCToJB3yoIIee pa3paboTKy U OTpHUIIAIONIEe HApyIICHHE
MAaTEHTHBIX TIPAB, JIOJDKHO JTOKA3aTh MPaBOMEPHOCTh CBOWMX JAEWCTBHI. Hampumep, 0HO MOMXKET CCBIIAThHCS
Ha TO, YTO 3aMaTEHTOBAHHOE CPEJCTBO MPUMEHSJIOCh UM IPH YPE3BBIUAHHON CUTyalnuu JIMOO B JTUYHBIX
nensax 0e3 TodydeHus noxona. [Ipu HEeIoKa3aHHOCTH ATHX W TOJOOHBIX UM OOCTOSTENBCTB JIUIO
MPU3HAETCS HApYIIUTENeM M JOJDKHO TMPEKpPaTUTh HE3aKOHHOE HCIIONh30BAaHUE 3allaTeHTOBAHHOU
pa3paboTKH.

Hpyroii cioco0 3aImuThl HAPYIIEHHBIX MMATEHTHBIX MIPaB — mpebosaHue o go3meujenuu yovimxos. B
COOTBETCTBHM C TPAXKTAHCKUM 3aKOHOJATEIBLCTBOM TI0J] YOBITKAMH IOJPa3yMEBalOTCsA PacXojpbl,
[IPOM3BEIECHHBIE JIMIIOM, IIPAaBO KOTOPOI'O HAPYIIEHO, yTpaTa WK IOBPEXICHHE €ro UMyIIecTBa (peaabHbIiH
yiiep6), a TakKe HEMOJyYEHHBIC JOXOJbI, KOTOPbIE 3TO JIMIIO MONYYHIO ObI MPU OOBIYHBIX YCIOBHUSX
o6opoTa, eciii ObI €ro mpaBo He OBUTO HApYIICHO (YIyIEHHAS BHIT0/1a). 3aKPEIJICHHBINA 3aKOHOM TIPUHIIHIT
MTOJIHOTO BO3MEIIEHHS Bpela JCHCTBYeT M B OTHOIICHHWM HAapyIMICHHBIX MpaB MaTeHTooONazarens. B
paccMaTpuBaeMoil 00IacTh YOBITKH MAaTeHTOO0OaIaTels Yalle BCero BhIpaKaroTcs B (JOpMe YITYIICHHON
BBIFOJIBI, YTO MOXET OBITh CBA3aHO C COKpallleHHeM OO0BEMOB MPOU3BOJICTBA W peaU3aIiu
3aMmaTeHTOBAHHOW MPOIYKIIMH, ¢ BBIHY)XKJICHHBIM MOHMKCHHEM IIeH W T.N. B 3amauy mareHTOOONamaTens
BXOJAT OOOCHOBaHWE pa3Mepa HEIMOIYYCHHBIX JOXOJIOB U JIOKA3aTEIhCTBO MPUYUHHOW CBSI3H MEXIY
YILyLIEHHOM BBITOAOM U JEMCTBUAMHU HAPYyIIUTENS.

BecbMa BakHBIM JJIs1 OTEpIIEBIIETO sBiIsieTcss ykazanue m. 2 cr. 15 'K Ha 1o, 4rO0, ecnu nuio,
HapyIlIuBIIee TMpaBO, TMOJIYYUIIO BCIEICTBHE 3TOTO JIOXOABI, IIOTEPIIEBIINN BIpaBe MOTPEOOBATH
BO3MEIICHUSI HapsIy C APYTUMH YOBITKaMHU YIYIIEHHOW BBITOABI B pa3Mepe HE MEHBIIEM, YeM TaKue
Joxoel. Onupasch Ha 3TO MPaBHUIIO, MATEHTOOOAaIaTellb MOXKET OOpAaTHTh B CBOIO TOJIB3Y TOT JIOXO/,
KOTOPBI TIONy49E€H HApYIIUTEIEM €ro WCKIIYHTEIFHOTO TpaBa 3a BECh NEPHOJ HE3aKOHHOTO
WCTIOJIh30BaHUS 00BEKTA MPOMBIIUICHHOW COOCTBEHHOCTH.

HenpeMeHHBIM yCIIOBHEM TPUCYIKICHUS HAPYIIUTENS K BO3MEIICHUIO YOBITKOB SBJISICTCS €0 BHHA.
®opMa BUHBI HAPYIIUTENS ISl TPAXTAHCKO-TIPABOBON OTBETCTBEHHOCTH 3HAUEHUS HE MUMEET U MOXKET
BBIPAXKATHCS KAaK B €r0 yMBICIE HAa HapyIIEHUWE 4YYXKHX MaTEHTHBIX TpaB, TaKk U B HEOCTOPOXKHOM
HapylieHUH maTeHTa. [Ipyu 3ToM BWHA HApYUIUTENs Npe3foMupyeTrcsi. Ecin oH CMOXET JoKa3aTh CBOIO
HEBUHOBHOCTH, €T0 MOXKHO 3aCTaBUTH JIUIIb MPEKPATUTh HAPYIICHHE, HO C HETO HEIh3s B3BICKATh KaKWe-
100 yOBITKH.

[IpaBa Ha KOMIIEHCAIIMIO MPUYMHEHHOTO €My MOPaJIbHOTO Bpella MaTeHT000JaaaTeNb, Mo o0memMy
MpaBUTy, HE UMEET BBUIY TOTO, YTO 32 HapyIIEHHE MPUHAAJIEKAIMNX €My UMYIIECTBEHHBIX MPaB TaKOU
CaHKIIMM 3aKOHOM He ycTaHoBlieHO. OJIHAKO €ClTU OJHOBPEMEHHO C 3THM OBUIM HApYIICHHI JIMYHBIC
HEUMYIICCTBCHHBIC TpaBa I[OTEPICBIIET0 — TpakaaHWHA (HampuMep, HapyIICHO MPaBO aBTOPCTBA
u300peTaTesis, SIBISIOIIET0CsS OJHOBPEMEHHO U IIATEHTO00 Ia1aTeneM), OH MOXKET, onupasch Ha cT. 151 T'K,
MoTpeOoBaTh WMYIIECTBEHHON KOMIIEHCAIIMM CBOMX HPABCTBEHHBIX CTpajmaHuil. PazMep kommeHcaruu
OTpesieNIsieTCsl CYZ0M C YYETOM CTEIeHH 3TUX CTpaJaHuil, BUHBl HAPYIIUTEIS] U WHBIX 3aCITYKUBAIOIINX
BHHUMAaHHUSI 00CTOSTEILCTB.

[TarenTHerii 3akoH P®,  coxameHWio, MpsSMO HE MPEAyCMaTPUBAET BO3MOXHOCTH apecTa,
KOH()HCKAIMK, YHUUYTOKEHUS WU TIEepe/laydl MOTEpIeBIIEMY KOHTpa(aKTHBIX TOBApOB MO TPEOOBAHUIO
naTeHTo00aaaTeNs win cyna. [Ipencrasisercs, 0lHaKO, 4TO y)Ke ceiddac, 10 BHECCHUS COOTBETCTBYIOIINX
u3MeHeHuil B IlateHTHhll 3akoH P®, neiicTByrolee 3aKOHOAATENBCTBO HE HUCKIIOYAET NPUMEHEHHUS
HEKOTOPBIX M3 3TUX MEP B pPaMKax peallu3aliy APYTUX MPETYCMOTPEHHBIX TPaXKIaHCKUM W MAaTEHTHBIM
3aKOHOJIATENIbCTBOM caHKIWi. Tak, HanmpuMmep, apecT KOHTPa(aKTHBIX TOBAPOB MOXKET OBITh MPOU3BENEH
CyooM Kak mepa 1o obecrmeuenuro mokasareiabctB (cr. 57 I'TIK PC®OCP). Pemienne o mepemaue
MOTEpIIeBIIEMY KOHTPa(aKTHBIX TOBAPOB MOXET OBITH MPHUHITO B CBS3H C MPUCYXKIACHUEM B €r0O IMOJIb3Y
KOMIICHCAIIUH 3a MPUYUHEHHBIH Bpe/ U T.]I.

[IpumeneHne rpakJaHCKO-TIPABOBBIX CaHKIMM 3a HapyIlIeHWE MAaTeHTHBIX IIPaB BO3MOXHO B
npenenax oOINero cpoka UCKOBOW JaBHOCTH, T.€. B TEUCHHUE TPEX JIET CO JHS, KOTJa MaTeHToo0IaaTelhb
y3HAJI WIK JOJDKEH ObUT y3HATh O HAPYIICHWHU CBOETO mpaBa. VICk 3asBisieTcs B COOTBETCTBUH C OOIIUMU
MpaBWJIaMH TOACYJHOCTH TIO MECTy JKHUTEIhCTBA OTBETYMKA WM MECTy HAaxOXXICHHUS OpraHa WiIHN
umyiecTBa opuaunueckoro jguma (cr. 117 I'TIK PCOCP, cr. 25 ATIK P®).

Hawnbonee pacmpocTpaHEHHBIM CHOCOOOM 3allUThl OTBETYMKA SIBISIETCS GCMPEUHbIU UCK O
NpUsHAHUU nameHma HedeucmeumenvbHoim. KpoMe TOTO, OTBETUYMK MOXKET CCBUIATHCS Ha HMEOIEecs Y
HETO TPaBO MPEXKACTOIH30BaHUS WM CBOIO YIPAaBOMOYEHHOCTH Ha WCIOJIb30BAaHHE 3alaTCHTOBAHHOMN
pa3pabOTKH B CHJTy YCTAaHOBIIEHHBIX 3aKOHOM U3BATUN U3 C(hephl MATEHTHOW MOHOTIOIHH.

T. AIMMHHCTPAaTHBHBIE Mepbl 00PHOBI ¢ HAPYIIEHUSAMH NIPAB NMATEHTO000J1aAaTeNs



Cormammenne TPUIIC Bxmiodaer B ceOs MHONOXKEHHS, O KOTOPHIM IIPHHUMAIOTCS MEPHl K
3aJIepKAHUI0 TOBAapOB Ha TaMOXKHE 3a MOJAENKY TOBAapHOTO 3HaKa WM 3a MUPATCTBO B OTHOILIEHUH
ABTOPCKUX TIPaB, HO B HEM HET IOJIOKEHUH, KacaloNIMXCs HApYIICHWH MaTEeHTHBIX MpaB. TaMOXEHHBIM
OpraHaM OTHOCHTEIIBHO JIETKO (€Cii MPOBOMUTH CPaBHEHHE C OOHApPY)KEHHEM MATEHTHBIX HaPYIICHU)
BBISIBUTH TOBaphl C TMOJJECIBHBIM TOBapHbBIM 3HAKOM MM MNUpaTckue wmarepuaibl. OOHapykeHHe
MAaTEeHTHOTO HapylleHus TpeOyeT TpOBEACHUS CpaBHEHHs KOHKPETHOTO TOBapa C BeChbMa TYMaHHOM
(dopMyIoif 3amaTeHTOBAHHOTO H300peTeHHA. DTO TpyOHAs 3amada Jake JUIS OIBITHBIX IOPHCTOB-
MaTeHTOBEIOB, a TIOTOMY OHa HE MOXET ObITh BO3JI0KEHAa Ha OOBIYHOTO MHCIEKTOpa TaMOXKHHU. 3ajaya
CTaHOBUTCS elle 0oJiee CI0XKHOM, eCii MpenoiaraeMblii HApYIIUTEIh MOXKET MPEACTABUTh Ha TAMOYKHIO
JIOKa3aTeIbCTBA HEJCHCTBUTEIFHOCTH MTATEHTAa TOYHO TAK K€, KaK, eCy OBl OH IPHBOJANI JT0KAa3aTEIECTBA
B cyne Ilo 3Toil mpuuMHE BO MHOTMX CTpaHaX HE CYIIECTBYEeT Mep aJAMHUHUCTPATHUBHOIO XapakTepa,
MPUMEHSAEMBIX TaMOXXHEW B 3alllUTy TMATEHTHBIX MpaB. B Tex HEMHOTOYHCICHHBIX CTpaHax, TJe Takas
3amuTa cyuiectyer, HarpuMep B CIIA, cHauana npoBOAUTCS ClIyIIaHUE B aAMUHUCTPATUBHOM CYI€E IJIs
orpeneneHus (paKTa MaTeHTHOTO HapYIIEH!s, KaK HEOOXOANMOTO YCIOBHS ISl IIPHHATHS MEp TaMOXKHEH.

V. YFOJIOBHO-HpaBOBaﬂ oxpaHa nmpas naTeHToo001a1aTenst

Cornamenne TPUTIC mpemycmaTpuBaeT UCIONB30BAHUE MEP YroJOBHO-TIPABOBOTO XapakTepa 3a
MOJIJICNIKY TOBAPHBIX 3HAKOB M MHMPATCTBO B OTHOIICHWU aBTOPCKHX MPaB, HO HE COICPIKUT aHAJOTMYHBIX
MOJOKEHNH B OTHOWICHWM TATEHTHBIX HapymeHuHd. TOYHO Tak K€ H YTOJNOBHBIC KOJECKCHI
IpeAyCMAaTPUBAIOT YTOJIOBHYIO OTBETCTBEHHOCTh 32 HAPYIICHUE TATCHTHBIX MPAaB HE B TAKOM 00BEMeE, Kak
OTBETCTBEHHOCTh 3a (ajbIIMBBIC TOBAPHBIC 3HAKHM WM IMHUPATCKOE HCIOJIH30BAHHUE ABTOPCKUX IPAB.
[TpydrHA 3TOTO KPOETCS B TOM, YTO OOBIYHO HE OBIBACT COMHEHHWII OTHOCHUTEIHHO HAIWYHS yMBICIA B
MTOJIEIKE TOBAPHOTO 3HAKAa WM B JEle O MUpaTcTBE. e, KTO 3aHHMAETCsl MAaCCOBBIM IPOHM3BOICTBOM
KOHTPa(haKTHBIX KOMITAKT-TUCKOB C 3aMHCIMHU U3BECTHBIX MCIIOJTHUTENCH, 3HAIOT 3apaHee, YTO TEM CaMbIM
OHHU HapymaloT 3akoH. OIHAKO B KaXIIOM CIIydae IMAaTCHTHBIX HapyIICHWH HEIb3sl YBEPEHHO T'OBOPUTH O
TOM, YTO IMPAaBOHAPYIIUTEIh NEHCTBOBAJ C 3aBEIOMBIM YMBICIOM, YTO 3aIlaTCHTOBAHHOE H300pETCHHE,
npaBoo0IaaHue KOTOPBIM OBLTO HAPYIIEHO, ACHCTBUTEIHHO COOTBETCTBYET H300PETATEIECKOMY YPOBHIO,
YTO OHO OTBEYAET TPeOOBaHMIO HOBHU3HBEI U Ip. OTCYTCTBHE YBEpEHHOCTH, O€3yCIOBHO, 3HAYHTEIHHO
3aTpymHSET JOKa3bIBaHHE MPECTYITHOTO YMBICIIA TIPH HAPYIICHUN ITATCHTHBIX TIPaB.

Hapsiny ¢ rpaxmaHCKO-IPaBOBBIMU CAHKIIMSMHU POCCHICKOE 3aKOHOIATEIBCTBO IPETyCMaTPUBACT
YrOJIOBHO-TIPABOBYIO ~ OTBETCTBEHHOCTh 32  HEKOTOpBIE  HApYIICHHs I[paB u3obperarencii
naTeHrooOnanareneid. Tak, B coorBeTcTBUM co cT. 147 YK P® Kk yncny yroioBHO-PaBOBBIX HapyIICHUIH
OTHECEHBI HE3aKOHHOE HCIOJBh30BaHHE M300pETEHMS, MOJE3HONH MOJENIH WM IPOMBIILICHHOTO0 00pasia,
pasrnamieHue 0e3 corjacus aBTOpa WM 3asBUTENS CYHIHOCTH H300pETEHUs, MOJE3HOH MOIENH WU
MPOMBIIUIEHHOTO 00pasiia A0 O(pHIIMaTbHON MyONMKAIUK CBEIECHUH O HUX, IPHUCBOCHHE aBTOPCTBA WU
MIPUHYXXIECHHE K COABTOPCTBY, €CIHM OTH ACUCTBHS NPUYMHIUIN KPYMHBIH ymep6. Hukakwme npyrue
JCWCTBHsI, 3aTPardBAOIIME I[paBa HA pPacCMaTPUBAaEMble OOBEKTHI MPOMBIILICHHOW COOCTBEHHOCTH,
COCTaBa MPECTYIUICHHUS HE 00pa3yloT BBUAY TOTO, YTO B YTOJIOBHOM IIPaBe HOPMBI HE ITOUIEKAT HUKAKOMY
pacIpoCTpaHUTEIHHOMY TOTKOBAHUIO MM MIPUMEHEHHIO IO aHAJIOTHH.

He3akoHHOe WCHONB30BaHHE OOBEKTOB MATEHTHOTO IpaBa OXBAaThIBaeT Co0ON Jroboe He
CaHKIMOHHPOBAHHOE MATEHTOOOIaaTeNIeM BBEACHUE B XO3SHCTBEHHBIH 000pOT MPOIYKTa, CO3NAHHOTO C
MIpUMEHEHUEM H300pETeHHs], MOJIE3HOH MOIETH WIIM MPOMBIIUIEHHOTO 00pasna, a TakKe HpUMCHEHHE
croco0a, OXpaHsSEeMOro MaTeHTOM Ha wu3o0percHHe. KOHKPETHBHIMH BHIAMU BBEICHHS MPOAYKTa B
XO3SHCTBEHHBIN 000POT SIBIAIOTCS TaKUe NEHCTBHUS, KaK €ro M3rOTOBIICHUE, IPUMEHEHHE, BBO3, XpaHCHHUE,
IpEeIOKEHUE K MIPoIaxke, MPoAaxa U T.I1.

Iox pazenawenuem cywnocmu uzodpemensl, noae3HoU MOOETU UTU NPOMBIUAEHHO20 06pasya 00
ouyuanvroltl  nyonuxayuu  céedeHull O HuUX TIOHUMAKOTCA JIOOble JEHCTBHUS, CBSI3aHHBIE C
pacrpocTpaHeHHEeM CBECHUH 00 0OBEKTaxX MPOMBIIUIEHHOH COOCTBEHHOCTH, KOTOPBIE MOTYT IPHUBECTH K
yIpare WMH TATCHTOCIOCOOHOCTH WM WHBIM HETaTHBHBIM TMOCIEACTBHSIM. [lOCKONBKY yKa3aHHEIE
JNCWCTBHsI MOIYT 3aTpardBaTh Kak HHTEPEChl aBTOPOB, TaK M HHTEPECHl MOTCHIHMAIBHBIX
MaTeHTOoO0MaIaTesNel, pacCMaTPUBACMBI COCTaB TEOPETHUECKH OTPa)kIaeT Kak M300peTaTeNbCKUe, TaK U
MIATeHTHEIC MPaBa.

Ilpuceoenue asmopcmea 03HAYaET, UTO JHIO, HE MPUHIMABIIIEE TBOPYESCKOTO YIACTUS B paboTe HAJ
O00BEKTOM MPOMBIIUICHHOW COOCTBEHHOCTH, BBIAAeT ceOs 3a aBTOpa pa3pabOTKH, CACTAHHON JPYTUM
munoM. HakoHen, mox npunydcoenuem K coagmopcmey TOOPAa3yMEBAeTCs yrpo3a COBEPIIUTH
OIpe/IeNICHHbIE AEHCTBUS (BO3ICPIKATHCS OT OMPEICIICHHBIX NEUCTBHUIT), HAPABICHHBIC TPOTHB CO3aTEIs
pa3paboTKH, €CII B YUCIIO COABTOPOB HE OyeT BKIFOUEHO JIUIIO0, He IPUHUMABIIIEE TBOPUYECKOTO YUacTHs B
paboTe Haa U300pETCHHEM.

HoBeiii YK P® oTHec paccMaTpuBaeMoe TMPECTYINICHUE K MAMepualbHbiM COCMABAM. ITO



O3Ha4yaeT, 4TO HapyIOICHHE H300peTaTelnbCKUX W TMATCHTHBIX IIpaB o00pa3yeT 3aKOHYCHHBIH COCTaB
MPECTYIJIeHUs JUIIb TOT/a, KOTJa YKa3aHHBIMH BbIIIE JEHCTBUAMU NPUYUHEH KpynHbii yujepd. Eciu Te
JKe IEHCTBYSI UMENH MAJIO3HAYUTENBHBIE MTOCTIEACTBHUS, OHU YTOJIOBHBIM MPECTYIJICHUEM HE SBIISIOTCS.

Cybvexmuenas cmopoHa XapaKTepU3yeTCs npsmuvim ymviciom. JINIO, HE3aKOHHO HCIONB3YIOIIee
00BEKT MPOMBILUIEHHOW COOCTBEHHOCTH, pa3riallaioniee CyIIHOCTh H300peTeHus, MOIE3HOM MOJENN UITN
IPOMBINIUIEHHOTO 00pasiia, MpUCBaMBAaIOIIEe aBTOPCTBO Ha UYXKYI0 pa3pabOTKy WM MpHUHYXKAAIoIIee K
COaBTOPCTBY, COBEpLIAET ITH NEHCTBUA, CO3HaBas MX IOCIENCTBHMSI M JKejlas UX HAcTyIuleHus. Eciu
CBEJICHHUS O pa3pabOTKe pa3rilalleHbl, a aBTOPCTBO Ha UYXKYIO Pa3pabOTKy MPHUCBOEHO MO HEOCTOPOKHOCTH,
OCHOBaHMS [JIsl TPUBJICUEHHs] JUIA K YTOJOBHOM OTBETCTBEHHOCTH OTCYTCTBYIOT. [IpHHYXIeHHEe K
COABTOPCTBY II0 HEOCTOPOXXKHOCTH BOOOIIE MCKIIOYEHO. B COOTBETCTBHMM ¢ OOMMM IPaBHIIOM,
IEHCTBYIOIINM B YTOJIOBHOM IIpaBe, HAPYIIUTENb MPEATOaracTcss HEBHHOBHBIM M €TO BHHA JIOJDKHA OBITH
yCTaHOBJIEHA B CyJIcOHOM MOPSIIKE.

B kagecTBe HakazaHUs NpeIycMaTpHBaeTCS NMPUMEHEHHE K HapymIuTeno mrpada B pasMepe oT
JBYXCOT JO0 YEThIPEXCOT MUHUMAJIbHBIX pa3MepOB OIUIAThl TPyJa WM B pa3Mepe 3apaOoTHOM IJIaThl MK
UHOT'0 10X0Ja OCYXIEHHOTO 3a MEePUOJ OT JABYX 0 YETBIPEX MECALEB, TH00 00s3aTeIbHBIX PA0OT HA CPOK
OT cTa BOCBMHJECATH A0 ABYXCOT COpPOKa 4acoB, JUOO JIMIIEHUS cBOOOJBI HA CPOK A0 ABYX JeT Te ke
JeSTHUsI, COBEpLIEHHbIE HEOJHOKPAaTHO WM TPYyNIoOH JHI 1O MNpeABApUTEILHOMY CrOBOpY WM
OpraHM30BaHHOW TpPYNIOH, Haka3plBalOTCA WTpadhoM B pa3Mepe OT YETHIPEXCOT OO0 BOCHMHCOT
MHHUMAJIBHBIX Pa3MEpOB OIUIATHl TpyAa HIM B pasMepe 3apaOOTHOM IJiaTel WJIM HHOTO J0XOMa
OCY>KAEHHOTO 32 MEPUOJ] OT YETHIPEX JO BOCBMH MECALEB, TMO0 apecTOM Ha CPOK OT YETHIPEX N0 IIECTH
MecsIeB, 100 JTUIIEHHEM CBOOOABI Ha CPOK JI0 MATH JIET.

Kak yxe orTMmedanoch, Ha TIPakTHKE Mepbl YrOJOBHOW OTBETCTBEHHOCTH 3a HAapyUICHHS
M300peTaTeNbCKUX WM TATEHTHBIX NpaB HE NpUMEHsIoTcs. [lo MHEHMIO psma CIENUaInCTOB, 3TO HE
IUICKPETUTHPYET NaHHBIE HOPMBI, TIOCKOJBKY OHH BEHITIONHSIOT NPEBEHTHBHBIC (YHKIMH. Takoil BHIBOX
IpeACTaBIsAeTCs CIOpHBIM. besnelicTBHE MeXxaHM3Ma YTOJIOBHOM OTBETCTBEHHOCTH B YCIOBHSAX, KOT/a
HapyIIeHUs TpaB u3o0peraTeneil HOCAT MAacCOBBIM XapakTep, IOPOXKIAaeT arMochepy Oe33aKOHHSL.
[Toaromy Oonee yOemUTENbHBIMHU SBISIOTCS TNPENJIOKEHHS TEeX YUEHBIX, KOTOphIE MpeajararT Jubo
BOOOIlIE HCKJIIOYUTh K3 YrOJOBHOTO 3aKOHOJATEIbCTBA 3TH COCTaBbl, JHUOO peajbHO MPUMEHATH Ha
IIPAaKTUKE MEPbI YTOJIOBHO-IIPABOBOI OTBETCTBEHHOCTU K KOHKPETHBIM HapyIIUTEISAM.

®@. PoJib 10pUCTA-NIATEHTOBEIA Y TATEHTHOT0 MOBEPEHHOT0
1. Kak u30e:xxaTh HapylIeHUsl MaTEHTHHIX MPaB

Baxnocts PO IOpUCTA-TATCHTOBEAA COCTOUT B TOM, YTO OH NOMOIracT KIWCHTaM H36CF3TI)
COBEpIIECHUS TATEHTHBIX HapymieHWd. Eciam KiIMeHT 3aHMMaercs BHYTPEHHEH TOPTOBJEH, BIIONHE
JIOCTaTOYHOHM OyIeT cBepka ¢ IepeuyHeM HAIMOHAIBHBIX MATEHTOB BO M30€XaHWE HAPYIICHWH INpaB UX
npaBooOmagateneil. Ecnu ke KIMEHT 3aHUMAETCsl SKCIOPTHBIMU OTEpaIfsiIMH, TO MPOBEPTH MPHUIETCS
MATEHTHBIE PEECTPhI TAKKE M MO MECTY MOCTaBKH TOBApOB. DTO O3HAYAET, UTO Ha IMpeaMeT M30eKaHus
MIATEHTHBIX HapYIICHUH Hamo OyAeT MPOBEPUTHh PEEeCTphl MATEHTOB M HA IMPOAYKTHI, W Ha CIIOCOOBI WX
U3roToBNIeHUs. B ciyyae mpoBepku cnocoOOB HM3TOTOBJIEHMSA, KaK YXKe MUCAIOCh BHIIIE, NEHCTBYyET
nojoxenue ct. 28 (1)(6) Cormamenust TPUIIC, B KOTOPOM TOBOPHUTCS, YTO MATEHTOOOIAAaTeNlb CIOCO0a
W3TOTOBJICHUS MOXKET HE JOMYyCTUTh HWMIIOpTa TPOAYKTOB, H3TOTOBICHHBIX C HCIOIB30BAHUEM
3alaTeHTOBAaHHOTO UM crocoba Tak, HampuMep, eciii TPOAYKT U3roToBlieH B Kanane u mpoaaercs TOJIbKO
TaM, TMPOU3BOJIUTEND JOJKEH OECITOKOUTHCS MCKIIOYHUTENBHO O KaHAJACKHX mateHTax Ho, ecnu mpomykT
skcnioptupyercss u3 Kanaaet B CIIIA m Mekcuky, TO TPOH3BOJUTENH JOJKEH OBITH YBEpEH, YTO OH HE
HapyllaeT aMEpPUKAHCKUX WJIM MEKCUKAHCKUX MAaTeHTHBIX MpaB Ha NPOAYKT U Ha MpPOIEcC ero
W3roTOBJIeHUS. J[aHHOE JIMII0O MOXET CAeaTh TUIATHBIHA 3aKa3 MOWCKOBOH MaTeHTHOW (upMe, KoTopas
CO3/IaCT U HETO MaTeHTHYH OMOMMorpaduio Hy»XHOTO NMpo(uis W BBIACTUT B HEH HOBBIC MATCHTHI
MunnMmansHOe TpeOOBaHHE K TaKOH 6I/I6J‘II/IOI‘{)&(1)I/II/I COCTOHUT B TOM, UTO MTOUCK JOJDKEH OBITh OCYIIECTBIICH
x0Ts ObI Ha 0a3e OaHKa NaHHBIX B IHTepHeTe 0

2. Koraa caeayer u30uMpaTh NATEHTHYIO OXPaHy

KitoueBo#t coBeT, KOTOpBI IOPUCKOHCYJIBT MOXKET JIaTh CBOEMY KIHEHTY — YacTHOMY
n3o0peTarento win GpupMe, 3aHIMAIOIIEHCs HCCISIOBAaHUSAMHE, 3TO COBET O TOM, KOT/Ia CIEAyeT MpHOeraTh
K MMaTeHTHOH oxpaHe. Bo MHOTMX ciy4asx Takas OXpaHa MOXKET OKa3aThCs MPOCTO HEAOCTYITHOW BBHUIY
HETMATeHTOCMIOCOOHOCTH 00BeKTa. [ Kakoi-TO KOMITAHWU CHUCOK €€ KJIMEHTOB MOXET OBITh BechMa
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LEHHOM KOMMepYecKoil TallHOW, HO OH SIBHO HE MaTeHTOCNocoOeH. KHHOGMIEM MOXKeT OBITh 3aluIeH
ABTOPCKUM MPaBOM U JIOTOBOpPaMH C KMHOTeaTpamMH U TEJIEKOMIAHHUSIMM, HO OH HMKAaK HE MOXET ObITh
3allaTeHTOBaH. A BOT HOBBIN IIPOU3BOJCTBEHHBIN IPOLIECC MOXKET MOJIyYUTh OXpaHy U KaK KOMMeEpUECKas
TaifHa, W Kak m3o0pereHue. [losaToMy 37ech BakHO BBIOpATh, KakOH MMEHHO BHJI OXpPaHBI SBISAETCS
nesnecooOpazHbiM. HOBBIN MPUTATATENbHBIN TOBAp LIMPOKOrO CIpPOca OY€Hb CKOpPO OyleT CKOIHUPOBaH,
€ClIi ero He 3amaTeHToBaTh. Ho maTeHTOBaHWMEe — oOueHb JIoporas npouenypa. [lomyueHrne MUPOBOI
MATEHTHOW OXpaHbl Ha HM300pETEHHE MOXET CTOUTH OKOJIO IONyMIIIHOHA IojutapoB. [lostomy aBTop
M300peTeHnsl JOJDKEH THIATeIbHO B3BECUTh CTOMMOCTH TIIOJIyUYEHHUS MaTeHTa W O0bEeM OXKUAAeMOM
npuObuTH. OH MOXET NPHUHATH PEeIIeHHE O BHIOOPOYHOM MAaTEHTOBAaHHWU CBOETO M300pPETCHUS, HampuMmep
tonbko B CIIA u B SlmoHWM, W HE MATEHTOBATh €r0 B TaKMX CTPaHax, Kak ['epMaHus, Tie CTOUMOCTh
nporenyp ohGopMICHHS OYEHb BBICOKA, WIIM DCTOHHSA, TIE PHIHOK Ype3BBIYaiHO Mail. J[as KOMHIaHWi,
3aHATBIX HCCICIOBAaHUSIMH H I/I306peTaTeJII>CTBOM, BaXXHO HaJIaJUuThb HaCTOfIH_lI/Iﬁ mponuecc MnoJIydYCHUA
NaTeHTOB. JTO O3HAa4yaeT, YTO Pa0OTHUKAM 3THX KOMIIAHUHA BMEHsETCsS B 005S3aHHOCTH (KOTOpas Kpome
BCEr0 MPOUEro MOOIIPAETCS MATEPHAIbHO) COOOIIATh O PE3yIbTATUBHBIX HIESX, KOTOPhIE MOTYT MPUBECTH
K TOoJy4eHuto mareHTa. OHM JOJDKHBI paboTaTh B TECHOM KOHTAaKTe JHUOO C HAXOIAIIMMHUCS B INTaTe
KOMITaHWHU 3KCIIEPTAMMU I10 MAaTCHTaM, J'[I/I6O C 3KCIepTaMu, CICIUAJIbHO NPpUTJIAIIaCMbIMU B KOMIIAHWUIO JIJIsd
ob630opa Oanmka wuaed. Kommanms momKHA WMETh CTpaTeTHUeckoe OOKETHOE IUIAHHPOBAHMUE,
npeaycMaTpuBaroliee pacxojsl Ha maTeHToBanue. C y4eToM TOro, YTO MPOLECC MaTeHTOBaHHS TpedyeT
6OJ'II>HII/IX 3aTpaT, KOMIIaHHS OOJDKHA 0T6I/IpaTI> JUIsL TTIaTCHTOBAHUA HaI/I6OHe€ MNPOAYKTHUBHBIE C TOYKH
3peHUsI MHPOBOIO pbIHKa HJeH (Hampumep, KapOrwpaTop, SKOHOMSAIIMI pPacxXoj TOIUIMBA), KOTOPBIE,
OyIy4s TpeTBOPEHHBIMH B H300peTeHue, MOTyT OBITh BOCTpPeOOBaHBI BO MHOTMX cTpaHax. IIpu 3Tom
M300pETEeHNs] MECTHOTO 3HAYEHHS HAJ0 MATCHTOBAaTh OrPAHMYECHHO (HATpUMEp, CIOCOOBI MONyYCHHS
OJIMBKOBOTO MacJja mateHroBath B ['perun, Utanuu u Mcnanuu, HO He B OUHIAHANN Win SITOHUH), U HE
MIATEHTOBATh COBCEM M300PETEHHS, €CITH pacUeThl TIOKA3hIBAIOT, UTO WX NMPHMEHEHHE HE OMpaBAacT 3aTpar
Ha Tporiecc opopmiteHns (HapuMep, YCOBEPIICHCTBOBAHUE PYYHOM Macio0OHKH).

[eiicTBre MaTeHTOB HAa OOBEKTHI MPOMBINIICHHONW COOCTBEHHOCTH, KaK IPABHUIO, OTPAaHWIMBACTCS
TEppPUTOpPHEN TeX TOCYAapCTB, IATEHTHHIC BEJIOMCTBAa KOTOPBIX WX BbImanu. YToOBI pa3paboTka
MOJIb30BAJIaCh MPABOBOM OXpaHON B NPYrHX CTpaHaX, OHAa JOJDKHA OBITh TaM 3alaTeHTOBaHa. MHBIMU
CIIOBaMH, 00JIaiaTeNh IpaB Ha Pa3pabOTKy JOJDKEH COCTABHTH M MOIAThH 3asBKY Ha BBIAAYY MATEHTA BO
BCEX T€X CTpaHax, Il OH )KeJIaeT NOJIYUUTh OXPaHy.

BrionHe MOHATHO, YTO MpPH ATHX YCIOBHUSAX OOECIeueHHE OXpaHbl pa3pabOTKH B CPaBHUTENIBHO
MHAPOKUX MaciuTabax TpeOyeT 3aTpaThbl OOJIBIINX CHUII U CPEJCTB, KOTOPHIE TOJDKHBI COM3MEPSTHCS C TEMU
BBITOZIaMH, Ha KOTOPBIE MOXKET PACCUUTHIBATH MAaTEHTOOOIaAaTenhb. M X0Ts 3a MOCeHNe TOABl YCIIHSIMU
MHUPOBOr0 COOOILIECTBa CO3[aH MEXaHU3M, KOTOPBIH 3HAYMTEIbHO OOJerdaer Mmpoueaypy 3apyOexkHOro
MaTCHTOBAaHMs, IEPEI HaTeHTOO6J’Ia}IaTeHeM BCSIKUH pa3 BCTAa€T HEMAJIO BONIPOCOB, CBA3AHHLIX C BI)I60p0M
CTpaH W TIPOIECIYPHl MATEHTOBaHWA, ()OPM M MEPONPHITHI, HEOOXOIMUMBIX U pealn3allii O0OBEKTOB
TEXHHUKH Ha BHEILIHEM PBIHKE U T.II.

[Ipexxne Bcero maTeHTOOONAATENh JOJDKEH PEUIMTh BOMPOC OTHOCUTEIBLHO YenecooOpasHocmu
camozo 3apybescnozo namenmoobaadanus. JI mMaTeHTOBaHUS 3a TPAaHUIECH OTOMpAIOTCS Pa3pabOTKH,
HMMEIOUINE MEePCIEKTUBBl KOMMEPUYECKOH pean3alid B BHJE HKCIOPTa MPOTYKIHMH, NMPOJAXKU JTHLIEH3UH,
CO3/1aHUSl COBMECTHBIX MPEINPUATHH U T.II.

[TarenToBaHMe pa3padOTOK 3a rpaHHUIEH, Kak IMPaBHIIIO, IIeIecO00pa3Ho, €CIM UX UCIIOIB30BAHUE B
0o0beKTaX TEXHHKH oOecredynBaeT Ooiee BBHICOKHME TEXHHKO-DKOHOMHUYECKHE WM HHBIC ITOKa3aTelH II0
CPaBHEHHUIO C JIYYIIUMH 3apyOeXHBIMU oOpaszuamu. IIpu 3TOM ecTb CMBICI NATEHTOBATH JIMIIb TaKHe
pa3paboTKH, 3a HUCIOIH30BAHUEM KOTOPBIX MOXKHO OCYHIECTBIISITH MPAKTHYECKUH KOHTposb. Ecmm ke
MpUMCEHEHHE pa3pabOTKH OrpaHUYMBACTCS BHYTPCHHUMH TOTPEOHOCTSAMHU 3apyOCKHBIX (GUPM U MOXKET
OBITh OCYIIECTBIEHO JIIOOBIM 3aWHTEPECOBAHHBIM JIMIIOM JIUIIb HAa OCHOBE CBEACHUH, CONEP)KAIIMXCS B
OIMHMCaHUH, MEPCIIEKTUBBI KOMMEPUECKOH pean3aliii Takol pa3pad0TKH Ha BHEUITHEM PHIHKE MPAKTUYECKH
OTCYTCTBYIOT.

[Janee, mpuHHMas pemeHHe O 3apyOeKHOM MHaTeHTOOONANaHWH, 3asBHTENb NOJDKEH YYHUTHIBATH
TpeOOBaHHUA POCCUICKOTO TMATEHTHOTO 3aKOHOJAATeNbCTBA. [laTeHTHBIN 3akoH P® ycraHaBmuBaeT, 4To
MAaTEHTOBaHKE Pa3pa0OTKH 3a pyOeKOM OCYIIECTBILICTCS HE paHee YeM uepe3 TPH MecsIia IIOocie MMoJadn
3asBku B IlatentHoe BemoMcTBO P® (ct. 35 IlaTentHoro 3akona P®). B oraensHbIx ciaydasx IlareHTHOE
BeZIOMCTBO PD MoeT pa3peniarb NaTeHTOBaHUE pa3pabOTKH 3a pyOex oM U paHee YKa3aHHOTO CPOKa, HO
nosiava 3asBku B [latenTHOE BemoMcTBO PD BCe paBHO HeoOXoaMMA.

Haxonen, 1OKHBI YYUTHIBATbCS OCOOEHHOCTH MAaTEHTHOI'O 3aKOHOIATENIbCTBA CTPAaH NAaTEeHTOBAHUS
U y4yacTHe 3THX CTpaH B MEXIYHAapOAHBIX M PETHOHAJBHBIX JIOTOBOpaxX MO OXpaHe MPOMBIIIICHHOH
COOCTBEHHOCTH. B pa3sHBIX cTpaHax K MaTEHTOCIOCOOHOCTH pa3padOTOK TMPEIbSABISIOTCA pas3HbIe
TpeOOBaHMS; pEIICHHs], He OXpaHseMbIe B OIHUX CTpPaHaX, MOTYT OBITh BITOJHE MAaTEHTOCIIOCOOHBIMH B
JIPYTHUX; O-PAa3HOMY OIPEIeNIeTCs] IPUOPUTET 3asBKH U T.1I.



3. Yto gesaTh, ecJM NPOU30IILIO HAPYILIIEHUE MATEHTHOIO NpaBa

[TarenTOOOMaMATENH TODKEH 3HATH, KAKHUE MEPHI HAO0 MPEINPUHATE B CIyJYae HAPYIICHHS €ro Mpas.
[Ipexne Bcero Hamo ycraHOBUTH (pakT HapymeHus. CrenaTh 3TO TPYAHO IO MHOTHUM mHpudymHaM. Ecim
BJIaJIeNIel] MaTeHTa UMEET MUPOBYIO MATEHTHYIO OXpaHy, TO HapylleHHe NPUAETCS UCKATh MO BCEMY MUPY.
Haxke pu camMoM OOJIBIIOM CTapaHHHM MOXKHO HE OOHApy>KUTh HapyIICHWS ITaTCHTHBIX IPaB Ha CII0CO0
HM3TrOTOBJICHUS, €CJIU OH TallHO MCIIONIb3YyeTCs 3a 3aKphITHIMU ABepsiMu. Korna ske HapylieHue oOGHapysKeHo,
pearupoBaTh MOXKHO HECKOJIBKUMH crioco0amu. OJIMH U3 HUX COCTOUT B TOM, UTO B CIIy4ae OTHOCHTEIHHO
MaJoll CEepbe3HOCTH HapylIeHHs H BBUAY OOJBIIUX pAcXoJ0B Ha MpecielOBaHHE HAPYIIHTEN
NpeANpUHAMATE HIUETOo He Hajo. Ho ecinm y mareHToOOIamaTeNns ecTh OTHOIICHHS C JIMICH3UATaMHU, TO
MMEHHO OHHM MOTYT MOJTAJKUBAaTh €ro Ha BO30YXXIEHHE MpeciieOBaHUS MPOTHB IpPaBOHAPYIIUTENS.
JluiieH3naTel, €CTECTBEHHO, HE 3aXOTAT IUIATUThH 3a MCIIOJIB30BAHUE NATEHTA, €CIHM MPaBoOOIalaHue HE
3aIIUIICHO OT KOHKYpeHToB. K coxanennio, Bo30y>KIeHIE HCKOB TI0 JIeJIaM O MaTEHTHHIX HApYIICHHUIX, —
nenmo poporocrosimee. OHO MOXET TOTPeOOBAaTh YYacTHS BBICOKOOIDIAYMBAEMBIX HSKCHEPTOB  JUIS
YCTaHOBJICHUS] KPUTEPHUS U300peTaTeIbCcKOro YpoBHA. OHO MOXKET MOTpeOOBaTh M KOMIUIEKCHOTO aHalu3a
OyXranTepckux OaTaHCOB HAPYIIUTENS IS YCTAaHOBJICHUS YPOBHS IPOJaK M MOTy4IeHIs MpUObLTH B cBsizn
C TeM, YTO CYIIECTBYET BO3MOXKHOCTh TOI'O, YTO OOBHHSAEMBI B HAapyIIEHWU NATEHTHOI'O MpPaBa JOKAKET
OTCYTCTBUE Yy U300peTeHus H300peTaTeNbCKOro YpOBHS, BO30YXKICHHE HCKa SBISETCS JEJIOM
PUCKOBaHHBIM



VI. Ipyrue Buabl 1aTEHTOCIHOCOOHO MHTE/VIEKTYAJIbHOI COOCTBEHHOCTH
A. Ilose3nbie Mogean

B HekoTOpBIX cTpaHax CYIIECTBYET MATCHTHAs OXpaHa MoJje3HbIX Mmozeneit. [lomesnas mosenb
— 3TO CBOETO POJia BTOPOH KJIACC MATEHTOCIIOCOOHOCTH, U TPEOOBAHNS, IPEIbSIBIIICMbIC K HEH, HAXKE
TpeOOBaHMH, TPEABIBIAEMBIX K M300peTeHUsIM. B 4aCTHOCTH, KPUTEPHI M300pETATEIBCKOTO YPOBHS
(T.e. cTemeHb HEOUEBHIHOCTH), 3HAYHTENBHO Oojice HHU30K. Mamoe wu300peTeHne Tpedyer,
COOTBETCTBEHHO, U MECHBIIIEIO BO3HATPAXJICHHUS, a MOTOMY W CPOK MATEHTa Ha MOJIE3HYI0 MOJIENb
KOpoue Cpoka JieHcTBUsl 0OBIMHOTO TaTeHTa. Kak mpaBuiio, 3aK0HOATENECTBOM O TOJIE3HBIX MOJACIISIX
MPeyCMaTPUBACTCs, YTO 3allaTeHTOBAHbI MOTYT OBITH TOJBKO TEXHHYECKHE CPEICTBA PEIICHUS
3a]a4d B BUJIC YCTPOIMCTBA, UTO UCKIOUYAET U3 cHepbl MPUMEHEHHUS MOHATHS MOJIE3HONW MOJICITH TaKHUe
Ba)KHbIC COBPEMCHHBIC OOJACTH TEXHOJOTHMH, KaK XHMHUYECKas, DJIEKTPOHHAS W (hapMarieBTHYecKas
[ToHsATHO, 4TO M300peTaTeNh Yero-T0 3HAYUTEIBHOTO MPENNOYTET OoJiee TOJITHH CPOK OXPaHbl CBOETO
n300peTeHrs OOBIYHBIM TaTeHTOM. KpoMe TOro, moyiyd4eHue MmaTeHTa Ha IMOJIC3HYI0 MOJIENb MOXKET
NPUBECTU K PACKPHITHIO KOMMEPYECKOM TaiHbI, MMOCKONBKY MO OMyOIMKOBAHWW MATCHTHOMN 3asBKH,
uHQOpMAIKsI 0 Hell cTaHOBUTCS o0menocTynHoi. [loaTomy Bo MHOTMX cTpaHax, Hanmpumep B CILA,
HET UHCTUTYTA MaTEHTOBAHUS MOJIC3HON MOJICITH.

B Poccuiickoii denepanun mnpaBoBas OxXpaHa MOJE3HBIX Mopeneil Obina BBemeHa B 1992 1 ¢
npuHsTHeM [lareHTHOro 3akoHa P®, YTO OBUIO JOCTATOYHO HEOXKUIAHHBIM, TaK Kak 3TOMY HE
NpPEANIECTBOBAJIO CKOJIBKO-HUOYIb IMUPOKOE OOCYXIEHHE MaHHOTO BOIpOCA CIElHalucTaMu. B
Ka4yeCTBE TOJIC3HBIX MOJCICH OXPAHSIOTCS HO8ble U NPOMBIUIEHHO HPUMEHUMble PeuleHus,
omHocAwuecss K KOHCMPYKMUBHOMY  BbINOJHEHUI0 CPeOCme Hpou3eooCcmed U npeomemos
nompebaenus, a makace ux cocmasnvix yacmeti (n. 1 ct. 5 TatrentHoro 3akoHa P®).

[onsiTreM «IoNie3HasE MOJENIE» OOBIYHO OXBATHIBAIOTCS TAKHE TEXHUYECKHE HOBIIECTBA,
KOTOpbIC MO0 CBOMM BHEIIHUM MPH3HAKAM OYCHb HATMIOMHHAIOT MAaTEHTOCMOCOOHBIC W300peTeHUS,
OJTHAKO SIBJISFOTCS] MEHEE 3HAYUTEIHLHBIMU C TOYKHU 3PEHHSI X BKIIAJIa B YPOBCHb TEXHUKH.

3aKOHOMATENBCTBO TE€X CTPaH, KOTOPHIE MPEIOCTaBISIIOT OCOOYI OXpaHy MOMOOHBIM OOBEKTaM,
YCTaHABIMBAET, KaK MPABWUIIO, 0OJice YIPOMIEHHBIH MOPSAMOK BHIIAYM HA HHUX OXPAHHBIX JOKYMEHTOB
(MHOTZIa WMEHYEMbIX MaJbIMH IATCHTAMH), COKDAINCHHBIH CPOK WX IEHCTBHUs, MCHEEC 3HAUYUTEIbHBIC
HOUUIHHEI U T.II. UTO KacaeTcst Kpyra OXpaHsIeMbIX B KaUeCTBE MOJIE3HOI Mozenu 00BbEKTOB, TO B MUPOBO
IPaKTHKE HAMETHIACH OTUYCTIMBAS TEHICHIMSA K MPU3HAHUIO TOJIC3HBIMH MOJIEISMH JIMIIb PEIICHUI-
YCTPOUCTB, OTHOCSIIUXCS K (POpME WM KOHCTPYKIMM H3IeHuid. UHUCIO CTpaH, TOIKYIOIIUX MOHATHE
OJIC3HON MOJIENH PACIIMPUTENHHO, C BKIIOYEHHEM B HETO TOTO e KPYra 00bEKTOB, KOTOPBIE MOTYT CTaTh
U300pETEHUSIMH, HEYKIIOHHO COKPAIIAeTCs.

[MaTenTHBIH 3ak0H P®, Kak BUIHO W3 COMECPKANIETOCS B HEM OMPEETEHUs, UCXOIUT U3 Y3KOTO
NOHSTUSL TOJE3HOW MOJENH, TO €CTh €I MPU3HAETCS TOJNBKO pEelIeHHe, 3aKIIoYaroneecs: B
IPOCTPAHCTBEHHOM DACIONIOKEHUH MaTephuadbHBIX OOBEKTOB. B KauecTBe IMONE3HOW MOJEIH He
OXPAaHSIOTCS PEIICHNUS, OTHOCSIIIHECS K CTOCO0aM, BEIECTBAM HITH IITaAMMaM.

Kak u u3obpereHue, moye3Has MOJCTb SBISETCS TEXHUYCCKUM pEIICHHEM 3amadd. X OCHOBHOE
pas3ianiyune 3aKiI4vacTCsa B JIBYX MOMCHTAaX. BO'HepBI)IX, B KAyeCTBE IOJIE3HOU MOJCIN OXPAaHSIOTCA HE
T00ble TEXHUYECKHE pEIICHHs, a JHIIb Te, KOTOPBIE OTHOCATCS K THITy YCTPOWCTB, TO €CTh K
KOHCTPYKTHBHOMY BBITOJHEHHIO CPEJICTB MPOM3BOICTBA U PEIMETOB IOTPEOIICHUSL.

Bo-BTOpBIX, K MOJIIE3HONH MOJIENH HE MPEAbsBIsieTCsS TpeOOBaHWEe H300PETATENILCKOTO YPOBHS. JTO,
OJIHAKO, HE O3HAYAET, YTO TIOJNIC3HOW MOJENbI0 MOXET OBITh TPHU3HAHO OYEBHUAHOE JUIS JHOOOTO
CIENMANNCTa pelleHHe 3amaun. Ilone3Has MoOjenb, Kak H u300peTeHHe U Jpyrue OOBEKTHI
HHTEIJICKTYalbHOW COOCTBEHHOCTH, JOJDKHA OBITh PE3yIbTATOM CAMOCTOSTEIBHOTO H300PETATENbCKOTO
TBOpuecTBa. HO cTeneHb TBOPYECTBA MOXKET OBITH MEHBIIEH, YeM 3TO TPeOyeTCs JUTsl TIPU3HAHKS PEIICHHS
n3o6perenreM. Kpome TOro, HaiuuWe H300pETATENHCKOTO TBOPYECTBA HE TPOBEPSETCS TPH BbIAaUe
OXPAHHOTO JOKYMEHTA Ha MOJE3HYI0 MOJeb. JIJis MPU3HAHUS PEIICHUS MONE3HON MOJIENIBI0 OHO JTOJKHO
00Ia1aTh HOBUSHOU W NPOMBIUTICHHOU NPUMEHUMOCIIbIO.

[Mome3nass Momenb TPHU3HAETCA HOGOU, €CIA COBOKYITHOCTH €€ CYIIECTBEHHBIX IPHU3HAKOB
HEU3BECTHA U3 YPOBHS TEXHUKH, TO €CTh COBOKYMHOCTH OOIIETOCTYITHBIX B MUPE CBEACHHI.

OpnHako, B OTVIMYME OT M300pETeHWH, B COCTaB YpPOBHS TEXHWUKHA NPU HCCIEIOBAHHUH HOBHU3HBI
TOJIE3HOW MOJIENH He BKIFOYAIOTCS CBEIEHHSA 00 OTKPBHITOM NMPUMEHEHHH 3a Tpefenamu Poccuu cpercTs,
TOX/ICCTBEHHBIX 3asBJICHHOM TTOJIC3HON MOJIEITH.

Bo Bcem ocrambHOM (TpeboBaHue OOIMICAOCTYIHOCTH CBEACHMUH, ONMpEACICHHEe HOBU3HBI Ha ATy
[PHOPHTETA, JITOTA MO HOBU3HE, MPEMOCTABIsIeMas 3asBUTENIO, W T. J.) TIPU3HAK HOBU3HBI MOJIE3HON



MOJIEJIH COBIAAACT C HOBU3HOM U300pETeHUSI.

Kpurepuu npoMbIIIICHHONH TPIMEHUMOCTH 110 OTHOIICHHUIO K TTOJIE3HOU MOJIEIH UMEET TOYHO TaKOe
)K€ 3HAYEHHE, YTO W IO OTHOIICHHIO K u300pereHHio. OH CBHICTENBCTBYET O TOM, YTO 3asBICHHOE
pellieHre SBISETCS OCYIIECTBHMBIM M 3asBHTENIEM pPa3pa0OTaHbl M OTPaKEHBI B 3asIBKE KOHKPETHBIC
CpeCTBA, JOCTATOYHBIC JJIs1 BOILTOMICHUS €TI0 B )KU3Hb.

IlaTeHnTOBaHME IMOJIE3HBIX MOJENIEH OCYLIECTBIAETCS MO SIBOYHOM IPOLIEAYpeE, T.€. HA OCHOBAHHUHU
ONTHOW UMb (OPMAILHOW SKCIEPTU3Bl 3asBKH 0€3 TPOBEPKH KPUTEPUEB IMATEHTOCIIOCOOHOCTH IIO
cymecTBy. COOTBETCTBEHHO, OXPaHHBIA JOKYMEHT, KOTOPBIH MMEHYETCS CBHICTEIECTBOM Ha IOJE3HYIO
MO/JICJIb, BBIAACTCS HAa CTPaxX U PUCK 3adBUTECIIA 663 rapaHTUU TOI'O, YTO OH BbIJaH Ha HaTeHTOCHOCOGHyIO
paspabotky Ecnu 3asiBUTENb jKeJdaeT BBIACHHUTH, HACKOJIBKO HAJEKHO MOITYYSHHOE MM CBHUACTEIBCTBO Ha
OJIE3HYIO MOJIeITb, OH MOXKET MPOCHTH [1aTeHTHOE BEOMCTBO O MPOBEICHUH HH()OPMAIIHOHHOTO TOUCKA C
IIeNTb TIPOBEPKH COOTBETCTBHS 3aMATEHTOBAHHOW pa3paOOTKH KPUTEPHSIM HOBU3HBI M IIPOMBIIIICHHOMN
OPUMEHUMOCTH.

BaXHBIM TONOKEHHEM POCCHUCKOrO IATEHTHOTO TMpaBa SIBISIETCS MPaBO 3asBUTENS HA
npeoOpa3oBaHUe 3asIBKH Ha MOJE3HYIO MOJIENb B 3asBKY Ha H300peTeHue u Hao060potT. Cuenats 3T0 MOXKHO
JI0 TIPUHATHSI PEIICHHsI O BbIJa4ye CBHCTEIBLCTBA HA MOJIE3HYIO MOJENb JIUOO 10 MyOIUKAIlMK CBEACHUH O
3asBKe Ha U300peTeHuHe.

CBHUIETENBCTBO HA TIOJIE3HYIO0 MOJICTh IEHCTBYET B TCUCHHUE MIATH JIET HAYWHAS C IaThl IPHOPUTETA U
[0 XOJaTaifiCTBY 3asiBUTEIISI MOXKET OBITh IPOJIICHO ellle Ha Tpu roja. [IpaBa Biamenbiia CBUICTEILCTBA Ha
HOJIE3HYIO MO/IeIIb PAaBHO3HAYHBI IIpaBaM o0J1afaTesIst HaTeHTa Ha U300peTeHue.

B. IlpombiniieHHBIC 00pa3LbI

IIpaBoBass oxXpaHa NPOMBIIUICHHBIX OOPa3LOB MOXKET HMETh PEXHUMBI, CXOIHbIE C HAaTEHTHOH
OXpaHOH, OXpaHOW aBTOPCKMX MpaB MM TOBAPHBIX 3HAKOB. [lo MaTeHTHOH cxeMe oXpaHBl 00NamaTenhb
IIpaBa TIOJy4aeT 3allUTy OT HCIIOJIB30BaHWSA JAHHOTO IPOMBIIIIEHHOTO 00pasla KaK XyJ0KeCTBEHHO-
KOHCTPYKTOPCKOT'O PELIEHUs JPYTUMH JIUI[AMHU, HE3aBUCUMO OT TOT'0, CO3/IaIH JIM OHU €r0 He3aBUCHMO WU
ckonupoBaiy. ITo cxeme oXpaHbI aBTOPCKOTO IpaBa IMPOMBIIUICHHBIH 00pasel, eclii B HeM HaJIMUeCTBYET
XO0Ts1 O MMHMMAJIBHBII ypPOBEHb TBOPHYECTBA, MOJIY4YaeT OXpaHy, HO TOJIBKO OT KonuposaHud. Ilo
CXeMe OXpaHbl TOBAapHBIX 3HAKOB MPOMBINUICHHBIA 00pa3en Moiy4aeT 3aliuTy OT CXOXECTH II0
BHEIIHEMY BHIY, KOTOpas B YCJIOBHAX pPBIHKA MOXET BBECTH B 3a0Ny)KICHHE OTHOCUTEIHHO
npoucxoxkaenns tosapa. Crareeit 25(2) Cormamenus TPUIIC mpemxycMOTpeHO, YTO CTPaHBI-
yuactHulpl Cornamenuss CBOOOJHBI B BBIOOpE CpeNCTB oOecriedeHHs OXpaHbl IHO0 «depe3
3aKOHOAATENILCTBO O IPOMBIIIJICHHBIX 00pas3inax, Ju00 yepe3 3aKOHONATEIbCTBO 00 aBTOPCKOM
IpaBe».

B nanHOM pasnene Mbl OCTAHOBHMCSI HA PACCMOTPEHUH OXPaHbI MPOMBIIUICHHBIX 00pa3IoB 10
cXeMe MaTeHTHOro npasa. Jpyrue ¢popmel oxpaHbl OyAyT COOTBETCTBEHHO pacCMaTPUBATHCS B TIaBax
00 aBTOPCKOM IIpaBe M TOBapHBIX 3HAaKax. B omHUX cTpaHax HeHCTBYET TOJBKO OJHA W3 yKa3aHHBIX
CXEM OXpaHbl IPOMBIIUIEHHBIX OOpa3LoB, B IPYTUX COCYLIECTBYIOT ABa WMIM Tpu moxaxoma. K
COXaJICHHUIO, TOAX0A K BOIIPOCY 00 OXpaHe MPOMBIIIJICHHBIX 00pa3loB [0 MAaTEHTHOMY THUITY AaJeKO
HE eIMHOO0Opa3eH, B CBS3M C 4Y€M BO3HHUKJIN 3HAYUTEIbHBIE TPYIHOCTH B IUIAaHE YHU(UKALMKA U
YIpPOILNEHUSI MATEeHTHOrO TIpaBa. B HacTodmee BpeMs OCHOBHBIE YCWIHA HalpaBICHBl Ha
rapMOHM3AIMIO TIOJX0A0B K IIpobiieMe OXpaHbl MPOMBIIIJICHHBIX 00pa3lioB, ¥ B 3TOM CMBICIIE ITEPBBIE
LIary AEIalTCsA B CTOPOHY YIPOILICHMS MOJIy4eHHs] MUPOBOU MATEHTHOM OXPaHbI HA IPOMBILUICHHBIE
00pa3Ibl.

OObIYHbIE TIATEHTHI BBIAAIOTCA TOJIBKO IOCIE M3YYEHHUS MAaTEeHTHBIM BEIOMCTBOM 3asBKH IO
KPUTEPHUSIM HOBU3HBI M H300pETaTENBCKOTO YPOBHS. M X0TA MpakTHKa TaKOTr0 U3yUeHHs HE OIMHAKOBA
B pasHbIX CTpaHaX, OaHHbBIE KPUTEPUU SIBJSIIOTCS KIIIOYEBBIMH W OOMIMMH B MOJABISIOIIEM
OONBIIMHCTBE CHUCTEM maTeHToBaHWs. OXpaHa NPOMBINUICHHBIX OOpa3lloB B PAa3HBIX CTpaHax
paznuuHa. B psge crpan, B ToM uncie u B CIIA, pelicTByeT maTeHTHas OXpaHa MPOMBIIIJIEHHBIX
00pa3uos, 1o ¢popme GJIN3KO MOAXOASMIAS K PSKUMY AaTEHTHOM OXpaHbl MOJIE3HBIX Moaeneld. OqHako
BO MHOTHMX APYI'HX CTpaHax Iel0 OOCTOMT MHaue. B HEKOTOpHIX M3 HUX OXpaHa NPOMBIIIJIEHHBIX
00pa3lioB BBOAMTCS aBTOMATHUECKH O€3 MpEeAbSBICHUS K HUM TPeOOBaHUHN 1O MX PErHCTPAIMH WIN
JKCIEepTH3E, U CIIOCO0 OXpaHbl CKOpee MOXO0K Ha OXpaHy aBTOPCKUX IIPaB, YeM Ha MaTEHTHYIO OXpaHy.
Kputepuii HOBU3HBI Tak k€ BapbUPYETCsl OT CTpaHbl K cTpaHe. B omHuX ctpanax Tpedyercs, 4ToOBI
JAHHBIA TIPOMBIIUICHHBIH 00pa3el He ObUI 0 3TOr0 UCIIONB30BaH HUT/IE B MUpe. B 1pyrux tpedyerc,
4TOOBI OH HE OBUI HCIONB30BaH B KAaKOH-TO KOHKPETHOW CTpaHe WM HE HCIIONb30BajCAd B TCUCHHE
OTIPEeNICHHOTO MPEIIIECTBYIOIIEro Ieproaa BpeMeHu. Kpurepuii H300peTaTesibcKoro ypoBHS TakK ke



BapbHUPYETCsS OT CTPaHBI K CTpaHe. B HEKOTOPHIX NMPHUMEHSETCS KpUTepui, OMU3KHNA K KPUTEPHIO,
MPUMEHSAEMOMY B OTHOILICHHM H300peTeHHMi. B Apyrux TpeOyeTcs MpOCTO BHEIIHEE OTIMYHE OT
MPEAIIECTBYIOUINX aHAJIOTOB.

[TarenTonmomoOHas oxpaHa, KaK IPaBHIIO, CBs3aHAa ¢ TPEOOBAHHEM PETHCTPAIUH IIPOMBIIIICHHOTO
o6pa3ua U HCHpalIMBACMbIX K OXpPaHC MYHKTOB €ro (bOpMyJ'H)I B HalUMOHAJIBHOM BE€AOMCTBE IIO
MHTEIJICKTyallbHOM cOOCTBEHHOCTH. BO MHOTHX cTpaHax, OJHAaKO, B OTIMYHAE OT TPOIEIYPHI
MIATEHTOBAHMS, HE CYMIECTBYET SKCICPTH3HI 3asSBOK HAa IPOMBINUICHHBIE 00pasisl. Ecny 3asBka oTBedaet
9rcTOo (OPMAaNBHBIM TPeOOBAHUSM W YIUIAUYCHAa COOTBETCTBYIONIAs IIONLIMHA, OHA PETUCTPHPYETCS
aBTOMatndeckd. [loaTomMy B cTpaHax, rie HET MPEABAPUTEIHFHON SKCIEPTH3HI 3asBKM Ha MPOMBIIIIICHHBIN
obpazer], B cirydae BO30OYXICHHS CyneOHOTO MCKa O HAPYIICHWH IMPaB CyAy IPHIETCS C caMOro Hadaia
pemaTh BOIPOCH O HOBH3HE U OPUTHHAIBLHOCTH MPOMBIIIUICHHOTO 00pas3ia.

Taxue HIMPOKUE PACXOXKACHHUA CACTIAIM BECbMa 3aTPYAHUTCIbHBIMU TAPMOHU3ANUI0 U YIIPOIICHUE
9TOH OTpaciy MeXIyHapoaHOTO IpaBa. CyIIecTByeT MEeXIyHAPOIHBIN JOroBop — laarckoe corniamreHue
0 MEXKIYHAPOTHOM JIECTIO3UTAPHH IPOMBIIUICHHBIX O00pa3lloB, HO €ro BpsSA JH MOXHO IIPH3HATH
yz[aqHLIMll. B Cornamenny BHIMaHHE CKOHIIEHTPHPOBAHO, IIPEX/E BCErO, HA YHU(HUKAIUU U YIPOLICHUH
IPOIEAYp MOIYUYCHUSI OXpaHbl IPOMBIIUICHHBIX 00pa3IOB B T€X CTpaHax, TIe HE CYIIECTBYET SKCIEPTHBIX
mporenyp. Ceifyac mpeANpHHUMAIOTCS MIATH MO pa3pabOTKE MPOEKTa HOBOTO JIOTOBOpA, KOTOPHIA HE
TOJIBKO O6JI€F‘II/IJ'I 61:1 mpoueaypbl moJga4u 3asiBOK B TEX CTpaHax, rA€ HEC IMPOBOAUTCA UX SKCIIEPTU3a, HO U
yrmpocTua OBl MPOIEXypsl HOJXYyYEHHs NPAaBOBOW OXpaHBl B TEX CTpaHAaxX, /i€ 3asBKH IOIBEPTaioTCs
skcnepruse (1o ananoruu ¢ JJoroBOpoM 0 MATCHTHOMW KOOMEpPaInH).

B pamkax EC Taxke mpeAnpuHUMAIOTCS MOIMBITKA CO3aTh OOIIEEBPOIEHCKYIO CHCTEMY OXPaHBI
IPOMBINUIEHHBIX 00pa3noB. B Helt OymeT NPHHAT eAWHBIA TIpOLECC PETUCTPAllMM W OHAa OyIeT
ocymectBiaTeest  Cuayx6oii EC mo rapMoHHM3anuM BHYTPEHHETO pBIHKA TOBAapPHBIX 3HAKOB U
POMBIIIICHHBIX 06pa31oB'2. KpoMe Toro, paccMaTpuBaeTcs BOIPOC O PasBUTHH SBPONEHCKUX PABOBBIX
IPUHIMIIOB OXPaHbl MPOMBIIUIEHHBIX 00pa3IloB, YTO CMOXKET IMPUMHMPHUTH NPOTHBOpEYAINE APYT APYTY
HAIIMOHAJBHEIE CXEMBI HX TIPABOBOW OXpaHEHI.

OpHaKo Bce €Ile 0CTaeTCss MHOTO CITIOPHBIX BOMPOCOB. Hanboee C0XKHBIMU SIBISTIOTCSI BOIIPOCHI IO
IIPOMBIIJIICHHBIM o6pa3uaM aBTOMO6I/IHbHLIX JacTeu. CTanOBLIe KOMIIaHMH, HE3aBUCUMBIC ITOCTAaBUIUKN
3aMacHBIX YacTeil M CO03BI MOTpeOWTeNeil BO3pakalOT MPOTHB TEX IPAaBIJ, KOTOPBIE MPEIOCTABISIOT
UCKIIIOYMTENFHBIC TpaBa Ha 3alacHble YacTW MNPOM3BOAMTENsM  aBroMoOmieit. CyimecTByer
pacrpocTpaHeHHOe MHEHHE O TOM, YTO OXpaHa MPOMBIIUICHHBIX 00pa3iloB HE JODKHA OXBATHIBATH TAKHE
HEBUJIMMBIC <ITOJKAIMOTHBIE» YacTH aBTOMOOWIISI, Kak MacisHble (GUIbTpel W Tp. JleHCTBUTEIHHO, HET
CepBE3HBIX TPHYUH CTUMYJIHPOBATh XyNOXKECTBEHHOE pEIICHHE BHEUIHETO BHAA TEX YACTEH, KOTOpBIE
OOJIBIIIMHCTBO JFOJICH HUKOTJA HE BUAUT, M €CTh CMBICI CTUMYJIHPOBATH KOHKYPCHIIUIO B 00CCICUCHUN
norpeduTenedt GuabTpamMu, CBeYaMHU 3aKUTaHUSA U T.J. [IpoW3BOMUTENN aBTOMOOHIICH UMEIOT 0COOEHHO
cabyro apryMeHTalHUIO B TIOJIB3Y OXPaHbI TAKUX YacTell MaIlllMHBI, KOTOPBIE TOJDKHBI TOYHO TTOAXOIUTE TI0
pa3MepaM K OTBEICHHOMY JJIsI HUX OTBEPCTHIO, HAPHMEP XBOCTOBOTO CHUTHaNa aBToMoOwWs. Hambonee
CIIOPHBIM SIBIISIETCSI MOMEHT «JIOJKEH MOJIXOAuTh». Eciii B aBapuu MOBPEXIEHO MpaBoe MepeaHee KPhIIo
MAaIllUHBI, 3aMEHHUTh €0 MOXKET TOIBKO TOYHO Takoe ke Kpbuio. C Ipyrod CTOPOHBI, €CIIU TOBPEXKICH
Oammep, To Oamrep APYroro puCyHKa HE HAPYIIUT CHMMETPHH, HO HE OY/IET COOTBETCTBOBATH CTAHIAPTY
BHEITHETO BUAa. [103TOMY MpPOM3BOAMTENN ABTOMOOHIICH MPEIIOKIIN KOMIIPOMHCCHOE pEIICHHE, 10
KOTOPOMY OHH OyIyT IIONydaTh COpa3MEpHBIE OTYHCICHHS OT IPOAaX «TOYHO COOTBETCTBYIOIIHX»
3aMacHBIX YacTei.

B cBa3u ¢ Tem, 4TO HE CyMIECTBYET JIOCTaTOYHOTO EIMHOOOpa3Ws B Bompoce 00 oxpaHe
MPOMBINIUIEHHBIX 00pa3noB, B Cornamenne TPUIIC BKIIOYECHBI WP MUHUMAaJIbHBIC TpeOoBanus. Tak, cT.
25(1) rmacur:

«Crtpanbl—y4acTHUIB COrTanieHus: 00eCIeYnBAalOT MPABOBYIO OXpPaHy HE3aBUCHMO CO3JAaHHBIX
MPOMBIIUIEHHBIX 00pa3IoB, OTBEUAIOIINX KPUTCPHSIM HOBH3HEI M OPUTHHATBHOCTH. CTpaHbl—Yy9aCTHHUIIBI
Cormamenuss MOTYT CUHTATh, YTO OOpa3lbl HE SBILIIOTCS HOBBIMH HIIM OpPUTHHAJIBHBIMH, €CITH OHHU
HE3HAYUTENHHO OTIMYAIOTCS OT U3BECTHBIX 00OPA3IOB WM KOMOMHAIIMY U3BECTHBIX 3JeMeHTOB. CTpaHbl—
yuacTHuIBl CornamieHdss MOTYT HE paclpoCTpaHATh OXpaHy Ha o00paslbl, CO3/JaHuEe KOTOPBIX
MIPOUKTOBAHO HUCKITIOYUTENEHO TEeXHUIECKUMHU co00paXeHUSIMH 170007 co00paXeHUSIMH
(YHKINOHATBHOCTHY.

[MocnenHee npennoxeHne yKa3plBaeT HA pa3lIUune MEXKAY MPOMBIIUICHHBIM 00pa3IioM M MOJIe3HOU
MOJIeTbI0. B OONBIIMHCTBE CTpaH OTKA3BIBAIOT B OXPAHE AJIEMEHTOB MPOMBIIIICHHOTO 00pasia, KoTopas
OOBIYHO TIPEOCTABISCTCS MATCHTHONH OXpaHOW MOJE3HBIX Moneneil. [IpemocTaBieHne B 3THX CIIydasx
OXpaHBl IPOMBIIUIEHHBIM O0pasliaM MOIJo OBl MPUBECTH K CO3AAHHUI0 MOHOIIOJBHBIX IIpaB 0e3

1oy crpanuity B Muatepuere http://www.wipo.org
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COOTBETCTBUSI WX BBICOKMM CTaHAapTaM HOBU3HBI W OPHTHHAIBHOCTH, TPEIBSIBISICMBIM K IIOJE3HBIM
MojensMm. Hampumep, Mojaenb TOPMO3HBIX KOJOJOK aBTOMOOWIS, KOTOPBIE HE CIIOCOOHBI OBICTPO
OCTaHOBHTH MalllMHy Ha OOJeleHeBIIel J0pore, MOXKET CTaTh IMOJIE3HOM MOJIENbI0, TOJBKO €CIIM OHa
OTBEYAET KPUTEPHSIM HOBHU3HBI H OPHUTHHATBHOCTH. HO make KpacuBBIE TOPMO3HBIE KOJOIKH HE TOJDKHBI
MOJTy4aTh IPABOBOH OXPaHbI MPOMEIIUIEHHOTO 00pas3ia.

B POCCI/II/I, KaK U B ApPYrux CTpaHax, OPUTrMHAJIbHBIC PCHICHHSA BHCEINHCTO BHUIAA MNPOMBIINIJICHHBIX
U3J/ICNIUi MOTYT OXPAHATHCS B TPEX BO3MOXHBIX (hopMax: Kak 0OBEKTHl aBTOPCKOTO TpaBa (B YaCTHOCTH,
OPOU3BE/ICHUST JIEKOPATUBHO-MIPUKIIAJHOIO HCKYCCTBA); B KAyeCTBE TOBAPHBIX 3HAKOB (B YaCTHOCTH,
00BEMHBIX); M, HAKOHEL], TOCPEACTBOM MPU3HAHUS X OCOOBIM OOBEKTOM IPOMBIILIEHHONW COOCTBEHHOCTH
— IPOMBIIUICHHBIM 00pa3noM. Kaxmas n3 Ha3BaHHBIX (JOPM OXpaHBI IMEET KaK CBOM IPEUMYILECTBA, TaK
u HemocTatku. Hambomee neiicTBeHHOW (OpMOI OXpaHBI, KOTOpas, OTHAKO, IPEJOCTAaBISCTCS Ha
A0CTaTOYHO OrpaHUYCHHOC BPEMs M CBsA3aHa C HaI/I6OJ'ILHH/IMI/I CI)I/IHaHCOBI)IMI/I U3CPIKKaMH, SBJISACTCA
OXpaHa TaKWX PEIICHWH B paMKaxX ITaTEHTHOTO IpaBa, Mpeanoiaramomas opHIHalbHOe MPHU3HAHNE HX
MIPOMBIIICHHBIME 00pa3amu.

B cootserctBum ¢ m. 1 cr. 6 IlatenTHOro 3akona P® mpOMBINUICHHBIM 00pa3IOM SBISETCS
XY002#CECMBEHHO-KOHCMPYKMOPCKOE peuleHue uzoenus, onpeoderawwee e2o GHewnull 6ud. Kak u
n300peTeHne, TPOMBIIUICHHBIH O0pa3el MpeAcTaBIsieT co0oW HeMmaTepHaabHOEe Oiaro, pes3ynbTar
YMCTBCHHOW JEATEITHHOCTH, KOTOPHIH MOXKET OBITh BOIUIOIIECH B KOHKPETHBIX MAaTEPUATBHBIX OOBEKTAX.
OpHako ecnu HM300peTeHHE SBISAETCS TEXHHYECKUM PEIICHHEM 33Jadd, TO MPOMBIIUIEHHBIM 00pa3ioM
NPU3HACTCS pEeIICHNE BHEITHETO BUIA U3EIH, TO €CTh TU3aifHEPCKOE PEIICHUE 3aJadH.

PomoBo#i mpu3HAK MPOMBINIICHHOTO 00pa3lia — OusaliHepcKoe peuieHue — O3HAYaeT, 4To B
pCILICHUU COJepIKaTCs yKa3aHHWsS Ha KOHKPETHBIC CPEACTBA W MYTH Pealu3al[ii TBOPYECKOTO 3aMbICia
mmsaiinepa. Ecnm 3amaga nmumms mocraBiieHa, HO (aKTHUYECKH HE pEIIeHa, MPOMBIIUICHHBIH 00paser] Kak
CaMOCTOSITEEHBIN OOBEKT €IIe He CO3JaH.

3anaua, penraeMasi ¢ MOMOIIBIO MPOMBIIIJICHHOTO 00pa3iia, COCTOUT B ONpPe/Ie/ICHU BHEITHETO BU 1A
m3genusa. [loxm m3menusMH B JaHHOM CiIydae ITIOHMMAIOTCS caMble pa3sHOOOpasHBIE TIPEIMETHI,
IIpeJHa3HaYeHHbIC UIS YIOBJICTBOPEHHS YEIOBEYECKUX MOTPEOHOCTEH, KOTOPBIE MOTYT BOCIPUHIMATHCS
BU3yaJbHO U CIIOCOOHBI OTHOCUTEIBHO COXPAHITh CBOW BHENIHWH BHJ. BHEIIHWIA BUA WU3IETHS MOXET
BKJIIOUATh Pa3IMYHBIC IPU3HAKH, HO B KOHCYHOM CUETE OH OIPENENSIeTCS BEIPA3UTEIBHOCTHIO M B3aHMHOM
pacIoIoXeHUEeM OCHOBHBIX KOMIIO3UIIMOHHEIX 3JIEMEHTOB, (DOPMO# B I[BETOBHIM HCIIOTHEHHEM.

Perienue BHENIHEro BHIA M3JCTHS JOJKHO HOCUTH XyIIOXKECTBEHHO-KOHCTPYKTOPCKUN XapakTep.
NuapiMu CJIOBaMH, BO BHCIIHEM BUJC HU3ACJIHA OOJDKHBI COYETATHCA XYAOKECTBCHHBIC U KOHCTPYKTOPCKUC
aNIeMeHTHI. Vconb30BaHye OMHUX JIUIIb XyI0KECTBEHHBIX CPECTB, HAIPUMEP H3MEHEHHE IIBETA U3CTIHA,
paBHO KaKk M OJHUX KOHCTPYKTOPCKUX CpEACTB, HampuMep H3MCHEHHE pa3Mepa W3ACHHs, JUIs
NPOMBINUICHHOTO 00pasiia HEeIOCTaTOYHO. XYIO0KECTBCHHBIE M KOHCTPYKTOPCKUE DIIEMEHTHI JOJDKHBI
TapMOHHYHO COYETATHCS M B3aUMHO JIOTIONHATE IPYT APYTa.

ITpoMBIIIIEHHBIM 00pa3IIOM MOTYT OBITh: [[EJI0¢ SAMHHYHOE U3/IEINE, ero YacTh, KOMIUIEKT (Habop)
W3JIENIUA W BapUaHTHl M3AENUs. M30eiue Kak OOBEKT MPOMBIIUIEHHOTO 0o0pasiia MOXKET ObITh, B CBOIO
ouepenb, 00ObEMHBIM (MOJEIb), IUIOCKOCTHBIM (PHCYHOK) HWIIM COCTaBJATh WX coderaHue. OOBEMHBIE
MIPOMEBINUIEHHBIE OOBEKTHI TPEICTABISIIOT COOOW KOMITO3HIIUIO, B OCHOBE KOTOPOH JIEKHUT OOBEMHO-
NPOCTPAHCTBEHHAs CTPYKTypa, HAampuUMep XYJIO0KECTBCHHO-KOHKPETHOE peIleHHe, OIpeIelIsioliee
BHEITHUH BHJ CTaHKA, MAIIUHEI, O0OYBU U T.II. [1JI0CKOCTHBIC TPOMBIIITICHHBIE OOBEKTHI XapaKTEPU3YIOTCS
JMHEWHO-TpaUIECKUM COOTHOLICHHEM 3JIeMEHTOB M (akTHUeCKH He 001anaroT o0beMoM (Hampumep,
BHEUIHUIM BHJ KOBpa, IUIATKa, TKaHW, 000eB u T.M.). KOMOMHHpOBaHHBIC MPOMBIILICHHBIE 00OpPa3IbI
COUeTalT B ceOe HJIeMEHTHI, CBOWCTBEHHbIE OOBEMHBIM M TUIOCKOCTHBIM MPOMBIIUIEHHBIM 00Opa3iam
(manpumep, BHEIIHHIA BUA HH(pOpMamoHHOTO Tab1o, 1udepbiiaTa 4acos u T.11.).

Yacmo usdenust MOXKET OBITh 3asBJICHA B KAaUECTBE MPOMBIIUICHHOTO 00pa3iia B TOM clydae, eCiH
OHa mpe€aHa3HavucHa IJIs yHI/I(I)I/IIII/IpOBaHHOFO NPUMCHCHUA, TO €CTb MOXKET GI:ITL HUCIIOJb30BaHa C LICJIIBIM
pAIOM W3IEeNWH, a Takke oO0JamaeT caMoCTOSATeNbHOW (YHKIMEH H 3aBEpIICHHOW KOMITO3HUITHCH.
Hanmpumep, caMOCTOATENBFHBIM MPOMBIIUICHHBIM 00pa3lOoM MOTYT OBITh HMpPWU3HAHBI (apbl, Pa3IUIHOTO
pOJa pyduKH, CEI0 sl BEIOCHIIEIA | T.1I.

Komnnexm (nabop) uzdenuti Npu3HAETCS MPOMBIIUICHHBIM 00pa3I[OM, €CIM BXOJSIIUE B €r0 COCTaB
AJIEMEHTHI, BHITONHSIONINE Pa3sHOOOpa3Hble (YHKIUH, OTIMYHBIC IPYT OT Opyra, MOTYMHEHBI OOIIeH
3ajade, pemiaeMoid KOMIUICKTOM B IienoM. Hampumep, Kak NPOMBIIIICHHBIA 00pa3er; MOryT OBITh
3apEeTUCTPUPOBAHEI YaHHBIN MU CTOJOBBIN CepBH3, MeOCIBHBII rapHUTYpP, HA0Op HHCTPYMEHTOB H T.II.

Bapuanmamu npomviuinennoeo obpazya MoxeT OBITh XyI0)KECTBEHHO-KOHCTPYKTOPCKOE PEIICHUE
OITHUX ¥ TEX XKE M3IENUH, Pa3IUYaIOIuXCsl IO COBOKYIMHOCTH CYNIECTBEHHBIX PU3HAKOB, OMPEICIIFOIIIX
OTMHAKOBBIC JCTCTUYECKUE U OJPrOHOMHUYECKHE OCOOCHHOCTH wu3fenuil. Hampumep, BapuaHTaMu
MPOMBIIUIEHHOTO 00pa3ma MOXeT OBITh  XYH0)KECTBEHHO-KOHCTPYKTOPCKOE pEUICHHE JABYX HIIH
HECKOJIBKUX aBTOMOOMIICH OTHON MOJIENH, OTIHYAIOIIUXCS IPYT OT Ipyra GopMoi 0OIUIIOBKH, pyUeK, dap



1 T.I1.; CTYJIbEB, OTIHYAIOIINXCS (PAKTypOl M IBETOM JEKOPATUBHOIN 0OWBOYHOM TKaHH, U T.]I.

BHemiHuit BUA HEKOTOPHIX IMPEIMETOB MATEPUATBFHOTO MHUpPA HE MOXET 3asBISTHCA B KAueCTBE
IPOMBINUIEHHOT0 00pa3ia. Tak, He MPU3HAIOTCS MPOMBIIIICHHBIM 00pa3IoM:

1) wm3menusi, BHEUIHWI BUA KOTOPHIX OOYCIIOBJICH HCKIIOYUTEIBHO HX TEXHHYECKOW (yHKUIHEH
(raiixu, OOITHI, BUHTHI, CBEPJIA H T.IL);

2) 00BEKTHI APXUTEKTYPhI, KPOME MaJIbIX apXUTEKTYPHBIX (JOPM, HAPUMED BHEIIHUM BHUI KHOCKOB,
MaJIaToK, TeeOoHHBIX OYIOK U T.II.;

3) meuaTHas IPOAYKIMS KaK TAKOBast, KOTOPasi OXPaHSIETCs HOPMaMK aBTOPCKOTO MpaBa;

4) 00BeKTBI HEYCTOWYMBOW (OPMBI M3 JKHUAKHX, Ta3000pa3HbIX, CBHIIYYHX HIA MM HOMOOHBIX
BEIIIECTB, TaK KaK HEYCTOHYMBOCTH MX ()OPMBI HE ITO3BOJIAECT HPHUAATh MM BHEIIHHHA BHI C ITOMOIIBIO
XYI0KECTBEHHO-KOHCTPYKTOPCKUX CPEIICTB;

5) wu3nenus, MpOTHUBOpEYAIHe OOUICCTBEHHBIM HHTEPECAM, IPHHIMIIAM T'YMaHHOCTH W MOpaju
(nampumep, PUCYHKH M HAIIHCH NOPHOrPa(UIECKOro U OCKOPOUTEIBHOTO XapaKkTepa).

Wtak, TpPOMBINUICHHBIM OOpa3lOM B MIIMPOKOM CMEICIE SBJSIETCS JI000€ XyIIOXKECTBEHHO-
KOHCTPYKTOPCKOE PEUICHUE H3IENUs, OPEIEIIMIONIee er0 BHEITHIUI BUA. B 3TOM CMBICIIE TPOMBIILIICHHBIM
00pa3lioM MOTYT CUUTAThCS PEIICHHS BHEIIHET0 BHJA JIIOOBIX HOBBIX U3JCIHM, BBIITYCKACMbIX
MIPOMEBIIUIEHHOCTHIO, KOTOPBIE B CBOCH MOJABIIONICH Macce HUTAEC HE PETHCTPUPYIOTCS W HHUKaK He
OXPaHSIIOTCS.

ITpaBoBast oxpaHa MPEAOCTABISETCS TEM MPOMBIIUICHHBIM 00pa3iiaM, KOTOPBIE SBISIOTCS HOBbLMU,
OPUCUHATILHLIMU U NPOMBIUIEHHO — NpUMeHUMbiMYU. YKa3aHHBIE KPHUTEPUH ITaTEHTOCIIOCOOHOCTH,
3akpervieHHble [laTeHTHBIM 3akoHOM P®, COOTBETCTBYIOT Hamboiee paclpoCTPaHECHHBIM B MHPOBOU
OpaKTHKEe MpPU3HAKAM OXPAHACMBIX IMPABOM MPOMBIILIICHHBIX 00pa3ioB. PaccMoTpuM BKpaTiie 3TH
KPHUTEPHUH.

[MpoMbIIUTEHHBIH 00pa3el] IPU3HACTCS HOGbLM, eClli COBOKYNHOCHb €20 CYUeCHBEeHHbIX NPUSHAKOS,
onpeoenIoWUx IcmemuiecKue U IP2OHOMUYEcKUe 0COOEHHOCMU U30enUs, Heu38eCmHA U3 C8eOeHuUll,
cmasuiux 00ued0CmynHbLMU 8 Mupe 00 0amvl RPUOPUMEMA NPOMBIULEHHO20 00pasyd.

[pu sTOM TION CywecmeenHbiMU NpU3HAKAMYU TIPOMBIIIICHHOTO 00pa3la MOHUMAIOTCS IPH3HAKH,
O00BEKTUBHO TPUCYIIUE XYI0KECTBEHHO-KOHCTPYKTOPCKOMY PEUICHUIO H3ICNUs, KaXIbId M3 KOTOPBIX
HEOOXOIWM, a BCE BMECTE JOCTaTOYHBI U CO3MaHUS 3pHUTENbHOTO oOpasza m3menus. K HoBH3HE
MIPOMBIIIEHHOTO 00pas3iia MPEABSIBILTIOTCS TOYHO TaKUe Ke TPeOOBAHMS, KaK U K HOBU3HE H300peTeHNS.

ITpoMbIUIEHHBIH 00pa3el] NPU3HACTCS OPUCUHANBLHBIM, eClU €20 CYujeCmeeHHble HPUIHAKU
00yCN06IUBAIOM  MBOPUECKUll Xapakmep Idcmemudeckux ocobennocmeu u3oeauu. JIaHHBIM TpPU3HAK
BBIITOJIHSIET TPHMEHHUTENEHO K MPOMBIIUIEHHOMY 00pasily NPHMEPHO TakKylo K€ pOJb, KaKyl0 HIpaeT
OTHOCHUTEJIBHO U300PETCHUI KPHUTEPUil U300PETATENLCKOIO YPOBHS: C €ro IOMOIIBI0 OXPAHOCIIOCOOHBIE
MPOMBINUICHHBIE 00pa3iibl KaK TBOPUYCSCKUE XYI0KECTBEHHO-KOHCTPYKTOPCKUE PELICHUS OTTPaHHYUBAIOTCS
OT PEe3yJbTaTOB OOBIYHOW aHM3aiiHepCcKoW paOoThl. [IpaBOBOW oOXpaHe MOMJICKAT JIMINL TE PEIICHUS,
KOTOpEIE, BEIXOJS M3 paMOK OOBITHOTO MPOESKTUPOBAHNS, BOCHIPUHUMAIOTCS KaK HEOKUIAHHBIC, HECXOXKIE
C M3BECTHBIMH XYI05KECTBEHHO-KOHCTPYKTOPCKUMU pa3paboTKaMu.

ITosTOoMy, HampuMep, HE TPH3HAIOTCS MPOMBIIUICHHBIMH oO0paslaMu Kak He oOnamaromiie
OpPUTHMHAJIBHOCTBIO WIPYIIKA B BHIEC YMEHBIICHHOTO, YIPOIIEHHOTO peajbHOTO OOBEKTa, TaK Kak
crenuduKa XyI0KECTBEHHO-KOHCTPYKTOPCKOTO pEIICHHUs JOJDKHA OBITh pEe3yabTaTOM TBOPYECKOTO
NEPEOCMBICIICHUST (OPMBI  pEealbHBIX HM3MIENWI; W3IEeNus, HCKYCCTBEHHO COXpaHsiomue Qopmy,
CBOUCTBEHHYIO U3ICIHAM OIPEeIICHHOTO Ha3HAUYEHHS, HO BHIITOTHEHHBIE HA IPYTOH TEXHMYECKOH OCHOBE
(mampumep, MIIACTMACCOBBIM OOUYOHOK, HIMHTHPYIOIIN I€PEBAHHBIN), U T.II.

ITpoMbInUIEHHBIH 00pasel] SBISAETCS HPOMBIUACHHO HPUMEHUMbBIM, eClU OH Modcem Oblmb
MHO2OKPAMHO BOCHPOU3BEOEH NYMeM U320MOBACHUs COOMmBemcmayiowe2o uzoenus. VIMeHHO BO3MOKHOCTD
BOCIIPOM3BENICHHS  JIeNacT AaKTyalbHOW MATCHTHO-NPAaBOBYIO  (OpPMY  OXpaHbl  OPUTHHAIBEHOTO
XYI0KECTBEHHO-KOHCTPYKTOPCKOTO pelieHus. Eciau pelieHre BHEIIHEr0 BUAa W3ICTUS MPAKTHYCCKU
HEBOCIIPOM3BOIMMO (HampuMmep, KOraa pedb HAET O BBICOKOXY/OXKECTBEHHONM pydHOil pabore),
HEOOXOTUMOCTh B €r0 ITaTEHTHOW OXpaHe, KaK MPaBHIIO, OTCYTCTBYeT. B 3ToM ciydae mpaBa co3matens
TBOPYECKOTO PE3yJIbTaTa B JOCTATOYHON MEpEe OXPAHSIOTCS HOPMAMHU aBTOPCKOTO IpaBa.

Kpurepuii npoMBIIIIICHHOW TPUMEHUMOCTH HE 03HAYaeT, OJHAKO, YTO pEIICHHE BHEITHETO BUIA
W3IENHs TOJDKHO OBITH O0SI3aTENEHO BOCIIPOM3BOIUMO MPOMBIIUICHHBIM ITyTE€M, XOTS, KOHEYHO, UMEHHO
TaKOW CIOCO0 BOCHPOM3BENCHHS IPEKAEC BCETO HMEETCs B BHAY. Kak MpOMEBIIUIEHHBIE 00pa3lbl
OXPAHSIOTCS ¥ PEUICHUS BHEIIHETO BHIA TEX WM3IENUH, IPU M3TOTOBJICHUH KOTOPHIX B OOJBIION CTEICHU
MIPUMEHSIETCSI PyYHOH TpyHd. AKIICHT AelaeTcsi Ha caMOi BO3MOXKHOCTH MHOTOKPAaTHOTO BOCIIPOHM3BEICHHS
COOTBETCTBYIOIIMX H3IENUi, a HEe Ha crmocobe BocmpousBelcHUs. [Ipu OleHKE MTPOMBINLIICHHON
OPUMEHUMOCTH TIPOBEPSIETCs], KOHEYHO, M CaMa OCYIIECTBUMOCTh 3asSBJICHHOIO MPOMBIIUICHHOrO 00pasia
C TIOMOIIBIO OMTUCAHHBIX B 3asBKE MM U3BECTHBIX CPEICTB, CIIOCOOOB M MaTEepHAIIOB.

[TaTeHT Ha MPOMBINUICHHBIA 00pa3el] BBIIACTCS JIUIIb MPH MOJOKHUTEIFHOM PEIICHUH dKCTICPTU3BI



o cymiectBy llocneansisi MPOBOIUTCS O BCeM 0€3 MCKITIOUEHUS 3asBKaM, YCIEIIHO MPOIIEIINM CTaHIO
(hopMasTbHOM 3KCIIEPTU3BI, 0€3 MOJauH 3asIBUTENIEM CIIEIUATHHOTO X0IaTalCTBA O MMPOBEACHUN YKCIIEPTHU3BI
O CYIIECTBY.

Cpok JeiicTBHS TAaTeHTa Ha MPOMBIIIJICHHBIH 00pa3el] COCTaBisIeT AECATh JeT U MO XOJaTalCTBY
MaTEeHTOOIaiaTeNsl MOXET OBITh MPOJUICH elle Ha TsaTh JieT. O0beM W cojaep)kaHue IpaB OO0amaTest
MaTeHTa Ha MPOMBIIUICHHBIA 00pa3el], a TaKkKe MOPSIOK W CIOCOObI MX 3aIMTHl COBMAAAIOT C MpaBaMH
BJIaJIeNbIIa TIATCHTA HAa N300pETCHNUE.

B. Copra pacrenuii 4 nopojbl AKUBOTHBIX
1. OOuire MpUHLUIIBI

Cornamenne TPUIIC ycraHaBiavBaeT MATEHTHYIO OXpaHy B OTHOIICHUH MHUKPOOPTaHH3MOB
CornameHuemM MpeayCMaTpUBAETCsl, YTO CTPAHBI-YYaCTHHIIBI B OTHOIICHWW PACTEHWUH BBOIAT JIMOO
MaTeHTHYIO OXpaHy, JIM0O CBOETO pojJia TeHeTHYeCKYIo 3amuTy. B Cornamennn HET MOJIOKEHUH 00 oxpaHe
MOPOJ KMBOTHBIX (MCKIIOYEHHE COCTABJSIOT IYHKTHI O MHKpoOopraHm3Max) Ha mpakThke BO MHOTHX
CTpaHaxX HE CYIIECTBYET MpaBa WHTEIUIEKTyaJIbHOM COOCTBEHHOCTH B OTHOIICHWU BBIBEJACHHBIX MOPO
JKUBOTHBIX, HO HpI/I 3TOM €CTh OAUH HWJIN JABa BUJa oxpaHm HOBBIX COpTOB paCTeHI/Iﬁ.

XoTs ceneknus Kak [ejeHanpaBieHHast JesITeTbHOCTD JII0JICH Mo MpeoOpa3oBaHUI0 0OBEKTOB KUBOU
MPUPOIBI SBJISAETCS OJHUM W3 CaMbIX PaHHUX JOCTHXKCHWH YeIOBEYECTBA, NMPABOBOE PETYIHPOBAHUE
OOIIECTBEHHBIX OTHOIICHUU B JaHHOW cdepe Hadanmoch ymmb B XX B. B Poccuu oxpaHa HEKOTOPBIX
OOBEKTOB CEJICKIIMM — BHOBH BBIBEJCHHBIX WJIM YIJIYYIICHHBIX COPTOB 3€PHOBBIX — Obla BIEpPBEIC
BBefeHa B KoHme 30-X romoB. B pampHedmeM Kpyr OXpaHSEMBIX OOBEKTOB CEJCKIUH TOCTOSHHO
pacmmmpsiiicsi, OJIHAKO MX OXpaHa OCYIIECTBISJIAach B paMKaX 3aKOHOJATENhCTBA 00 H300pETEHUSIX, K
KOTOPBIM OHHM YCIIOBHO IMPHPAaBHUBAIUCH. Pa3MexeBaHHE CENEKIMOHHBIX NOCTHKEHUH M M300peTeHHi
MPOU30IILIO JIUIIG ¢ TpuHATHEM [laTeHTHOrO 3aKkoHa P®. Benen 3a 3TUM MOSABWIICS CHIEIUATBHBIA 3aKOH
P® or 6 aBrycra 1993 r. «O CEnEKIMOHHBIX TOCTHKECHHUAX», KOTOPBIA BMECTE€ C MPHHITHIMH B €r0
pa3BUTHE TOJ3aKOHHBIMU aKTaMH 00pa3yeT POCCHHCKOE 3aKOHOJATENLCTBO 00 OXpaHe CEJEKIIMOHHBIX
IOCTH)KEHHUH.

2. Copra pacrTeHuii

B HacTosmee BpeMs 0OTMeYaeTcsl TEHACHIINS POCTa OXPaHbl PACTUTEIBHOTO MUpa MeKayHapOIHBIH
COI03 OXpaHbl HOBBIX COPTOB paCTeHHI‘/‘I13 OBLT CO3/IaH B IENSAX UCTIOTHEHUS MONOKEHUH MexIyHapoIHOU
KOHBEHIIHH 110 OXpaHe HOBBIX COpTOB pacteHuit. [Tocnenuuii Bapuant Tekcta Konsennnu (Axr 1991 r.) x
HACTOSIIIIEMY BPEMEHHU PaTU(HUIHMPOBAH 3HAYATEIHHBIM YHCIOM BBICOKOPA3BHTHIX T'OCYIAapCTB, BKIIOYAS
Coenunennbie Illtatel (KOTOpBIE SBISIOTCS OJHUM K3 BEAYNIMX MHPOBBIX MPOH3BOAUTENEH
CEbCKOXO3AHCTBEHHON MPOAYKINK), TocyqapcTBa EBpOMEHCKOro 3KOHOMHYECKOrO COOOINecTBa U
Snonuto (koTOpasi SABIAETCS. OCHOBHBIM HMMIIOPTEPOM MPOAYKIHH CEIbCKOro Xo3siicTBa). ITo wmepe
BCTymJieHHs B KOHBEHLMIO CTpaHBl MEpecMaTpUBAIOT CBOE 3aKOHOJATEIbCTBO C TEM, YTOOBI YCTPaHUTb
Pa3HOUTEHHS C €€ MONOKEHUSIMU 1 BBECTH elnHyt0 TepMmunosoruto. Crares I(vi) Konsenmu onpenenser
MOHSTHE €COPT PACTEHUI» CIICIYIONIMM 00pa3oM:

«CopT O3HayaeT TpyINy pacTeHUH B OJHOM OOTAaHMYECKOM TaKCOHE CaMOIr0 HIKHEro paspsja,
KOTOpasi BHE 3aBUCUMOCTH OT YCIIOBUH OXpaHOCIIOCOOHOCTH MOXKET ObITh

oTIpeeNicHa 10 IPU3HAKaM, XapaKTepU3yIOIINM JaHHBIH TeHOTHI, TH00 KOMOMHAIIMIO T€HOTHUIIOB,

OTJIMYHMMA OT JPYTUX TPYIII PACTCHUH OJHUM WA HECKOIBKUMHU MPU3HAKAMH U

OJTHOPO/IHA, KaK COBOKYITHOCTh YCTOWYIHMBO BOCIIPOM3BOAUMBIX IIPU PA3MHOKEHUH MIPU3HAKOBY.

Takoe IIUPOKOE OIpEAETICHHE COpTa pACTEHWH OXBATHIBAET KaK OXPAHOCIIOCOOHBIC, TaK W
HeoxpaHocmocoOHbIe Bubl. Kputepuu oxpanocnocobHoctu copmynuposansl B ¢T. 5(1) Konseniuu, rue
TOBOPUTCS, YTO OXpaHa MOXKET OBITh IIPEAOCTABIIEHA COPTY PACTEHUH, €CIIM OH ABISETCA:

(i) HOBBIM;

(ii) oTmunMBIM;

(iii) omHOpOAHBIM;

(iv) ycroitunBeiM (CTaOMITBHBIM).

Kpurepuii HOBU3HBI B OTHOIIIEHWU COPTOB PACTEHHI HE TaKOM CTPOTHH, KaK 3TOT )K€ KPUTEPUH B
oTHoIeHnH u300perenuit. B cr. 6(1) KoHBEHIIMU TOBOPHUTCS, YTO COPT CUUTACTCS HOBBIM, €CJIM HA ATy
MOJIaYM 3aBKM Ha BbIJIady MATEHTa CEMEHa WM IUIEMEHHONW MaTepual JaHHOTO BHJIA HE IPOJaBajIiCh U HE
IepelaBAINCh WHBIM 00pa3oM IpyTUM JIMIaM, CaMHM CEJICKIIMOHEPOM WM C €ro COTJacHusl B IIETIIX
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HCIIONb30BaHuUs 3TOro copra (i) Ha TepPUTOPUE AOTOBAPUBAIOIICHCS CTOPOHBI, HA KOTOPO ObLIa MojaHa
3asBKa, B MEPHOJ HE MeHee rofa 10 AaThl ee momaud u (ii) HA TeppUTOPUH, WHOM, YeM TEPPUTOPHUS
JIOTOBAPUBAIONICHCS CTOPOHBI, HA KOTOPOH MOJaHa 3asBKa, B MEPHOJ HE MEHEe YeThIpeX JIeT N0 JaThl
[I0J1auH, a MPIMEHHUTENBHO K IePEBbSIM M BUHOTPAIY B IEPHO HE MEHEE IISCTH JIET C YKa3aHHOH aThI».

Kputepuii OTIMYUMOCTH COBEPIIEHHO HE MOXO0XK Ha MOHATHS H300peTaTeNbCKOr0 YPOBHS WIIH
opuruHanbHOCTH. CTaThs 7 KOHBEHIINU TJIACHT:

«HoOBBIII COpPT MOMKEH SBHO OTIMYATHCS OT JIIOOOTO Jpyroro OOIIEN3BECTHOTO COPTA,
CYIIECTBYIOIIETO HA MOMEHT [TOIa4H 3asiBKU.

OTcrofia BUAHO, YTO KPUTEPUI N300pETaTeNbCKOTO YPOBHSI MOIHOCTRIO OTCYTCTBYeET. CelneKInoHep
MOXET MPOCTO OOHAPYKUTH HOBBIM BHJ PAaCTEHHH B CBOEM caly. BrIBaeT OYeHb TPYIHO OIPEIEIUTE,
SBJSIETCSl JTH JNAHHBIA COpPT oOmen3BecTHBIM. [103TOMy B CT. 7 TakkKe CONCPKHUTCS IIOJNIOKEHHE O
perucTpau B OQHUUAIBHBIX HCTOYHMKAX HH(popManmuu o0 oOLIeH3BECTHBIX BHAaX pacTeHHil. B
YaCTHOCTH, TOBOPHTCS], UTO ITO/IaHHAS 3asBKa Ha MOJyUICHUE ITPABOBOW OXPAHBI MJIM HA BKIIOUYCHHE HOBOTO
copra B O(QHUIMATBHBEI peecTp pacTeHHd B JIOOOH CTpaHe IOJDKHA OTpaXKaTh €ro CpaBHEHHE C
OOIIEN3BECTHBIMU BUIaMH Ha ATy MOJa4M 3asBKU. [Ipy 3TOM K OOIIEH3BECTHBIM MPUPABHEHEI U T€ BHIIBI
pacTeHui, Ha KOTOpPbIE YK€ UCTIPOIIIEH MaTEHT UK JIOMYCK K UCIIOIb30BaHUIO.

B c1. 8 1 9 KoHBeHIINN COOTBETCTBEHHO OIPEICIIIOTCS TIOHSTHS OTHOPOJHOCTH M CTaOMIBHOCTH:

«CopT cuMTaeTcs OJHOPOIHBIM, €CIIH COXPAHSIOTCA €ro OCHOBHBbIE IPH3HAKH, HECMOTps Ha
OTJIENIbHBIE OTKIIOHEHHUSI, KOTOPhIE MOTYT BO3HUKHYTh B CBSI3M OCOOCHHOCTSIMHU Pa3MHOXKEHHUSY.

«Copt cumTaercs CTaOWIBHBIM, €CIHM €r0 OCHOBHBIC TNPH3HAKMA OCTAIOTCS HEM3MEHHBIMH IOCIE
HEOJJHOKPATHOTO Pa3MHOXKEHHUS WIIH, B CIIy4ae 0COOOT0 UK Pa3MHOKEHHUS, B KOHIIE Ka)XI0TO LUKIIa».

Yka3aHHbIE XapaKTEPUCTUKH CHIBLHO OTIUYAIOTCS OT ONUCAHHs M300peTeHHs, KOTOpOro Tpedyer
MATEHTHOE 3aKOHOAATeNbCTBO. OTIMUaeTcss TakKe W O0bEM OXpaHbl HOBBIX BHUIOB PAacTCHHH IIO
CpPaBHEHHIO C O0BEMOM OXpaHbBI, KOTOPYIO JaeT OOBIYHEIM mareHT. B coorBerctBum ¢ CornameHneM
TPUIIC uckintounTenbHble IpaBa OXBaTbIBAIOT:

(i) mpon3BOACTBO WiIH PEIPOAYKIHIO (pa3MHOKEHHE),

(ii) cozmanme ycnoBuit s meseld pasMHOKEHHS,

(iii) mpemsoxkenue Kk mpojaxe,

(iv) mpomaxxy u uHbBIE (HOPMBI MAPKETHHTA,

(V) axcmopr,

(vi) mmmopr,

(vii) co3manue 3amacoB ¢ JHOOBIMHE IIEISIMH, YKa3aHHBIME B myHKTaX (i)-(Vi).

HcxmounTtensHOe IpaBo HA UMIIOPT OCOOCHHO BayKHO. OHO 03HAYaeT, HAIpPUMeEp, YTO CEIEKINOHED
MOJKET KOHTPOJIUPOBATh BBO3 HOBBIX COPTOB PACTEHUH B CTpaHbl, IJIe OHM HE MOTYT IPOH3pacTaTh IO
KITUMaTH4eckuM YCJIOBUAM. [IpuMepoM MOXKET CIyXUTh HUMIIOPT TPOMUYECKHX (PPYKTOB B CTPaHBI
Cesepnoii EBporibr.

Crareu 15 m 16 CornameHus NmpeoycMaTpHBAlOT BAXKHBIC W3BATHS M3 HCKIIOYUTENBHBIX IPaB
ceJieKIMoHepa. B dacTHOCTH, NIomyckaeTcs, YTO CTpaHbl—ydacTHHIEI COrNalieHrs MOTYT BKIIIOYATh B
HAIMOHAIBHOE 3aKOHOJATEIHCTBO MOJOXKEHUs, 0 KOTOPHIM (pepMepaM paspernraeTcss OCTaBIsTH y cebs
CENCKIIMOHHBIe CeMEHA JUIS TIOCA K.

OxpaHa HOBBIX COPTOB pAaCTeHHH B POCCHHMCKOM IIpaBe OCHOBBIBAE€TCS Ha MPHUHLHUIAX
MexayHapoJHOW KOHBEHIIMHM TI0 OXpaHE HOBBIX COPTOB pacTeHui, k kKoTopoil Poccuiickas denepamms
npucoeauamiack B 1997 r. KpurtepmsiMu 0XpaHOCIIOCOOHOCTH PEIICHUI MO BBIBEACHHIO HOBEIX COPTOB
BBICTYTaI0T HOBH3HA CEJEKIIMOHHOIO IOCTHXEHHSA, €r0 OTINYMMOCTb, OJAHOPOJHOCTb M CTAOHJIBHOCTE,
cojiepKaHue KOTOPBIX packpbiBaeTcs B 3akoHe PD «O ceNeKIIMOHHBIX TOCTHKEHUAX» B OCHOBHOM TakK ke,
kak 1 B KonBenmmm 1961 r. OmHako B jomoyiHeHHE K 3ToMy B 1. 1 cT. 4 3akoHa yKa3bIBaeTCs, 4TO
OXPaHOCIOCOOHBIMU MOTYT OBITh MPU3HAHBI HE JIOObIE OTBEYAIOIINE YKA3aHHBIM BBILIE KPUTEPUAM COPTA,
a JIMIIb T€ WX POJABI M BHIBI, IEPEUCHb KOTOPHIX YCTAHABIMBAETCS CIECIUAIBHO YIOJHOMOUYEHHBIM Ha TO
TOCYJapCTBEHHBIM OpraHoM, a MMeHHO [ocymapcTBeHHOW Komuccueil PP mo ucmeiTaHuio U oXpaHe
CENCKIIMOHHBIX TOCTIDKEHHUH, C yIETOM MEKIYHAPOAHBIX 00s13aTenbCcTB Poccuiickoit @eneparmn.

3. ITopoas! ’KUBOTHBIX

B 3akoHonmaTensCTBE MHOTMX CTpaH HE MPEAyCMOTpEHa MaTeHTHas WM cXOogHas ¢ Hed Qopma
OXpaHbl JKUBOTHBIX, 33 HCKJIIOYCHHEM oxpaHbl Mukpoopranu3moB. Crates 27(3) Cormamenuss TPUIIC
TJIACHT, YTO «CTpPaHbl — YydacTHUIBI COTJamIeHHsT MOTYT HCKIIOYaTh U3 cdepbl MaTeHTOBAHWUA...
JKUBOTHBIX, KpOME€ MHKpPOOPTraHU3MOB». TeM He MeHee, B psAAe CTpaH CYLIECTBYET NAaTEHTHas OXpaHa
HOBBIX MOPOJ JKHUBOTHBIX, OCYHICCTBJIAICMAasA Ha O6H_II/IX OCHOBaHMAX B HCKOTOPBIX ApPYyrux CTpaHax
MATCHTOBAaHWE HE pa3pelIaeTcs, HO €CTh (OPMBI OXpaHBl HOBBIX IIOPOJI JKUBOTHBIX, CXOITHBIC C
OMMCAaHHBIMU BBIIIE CXEMaMHU OXPaHbl HOBBIX COPTOB pacTeHUi. ECTh U Takue CTpaHbl, T1ie pa3periaercs H



MaTeHTHAsI OXpaHa, W HCIIONb30BaHUE 0COOBIX (opMm. [lo Mepe pa3BUTHS TeHHOH HHXCHEPUH YUECHBIE BO
Bce OOJbIEH CTENEHU KOHTPOJIMPYIOT 'eHHbIE KOJbI )XUBOTHBIX, UCTIOIb3ys BIOJHE HaJle)KHbIE MPOIECCh
C MpPEeACKa3yeMbIMU pe3yibTaTaMu VIMEHHO 3TO 3HAYMTENFHO 00JIeT4aeT pelleHne Bonpoca 00 OTHECCHUN
TCHHOW MH)KCHEPHH JKUBOTHBIX B cpepy IeHCTBHUS MaTCHTHON OXPaHHL.

ITo poccuiickoMy 3aKOHOJATEILCTBY MOPOAOI KHUBOTHBIX KaK OCOOBIM OOBEKTOM CENEKIIHOHHOTO
JIOCTH)KCHHUSI TIPU3HAETCS TPYIIa XUBOTHBIX, KOTOpas HE3aBUCHUMO OT OXPaHOCIIOCOOHOCTH 00iamaeT
TCHETHYECKH OOYCIIOBICHHBIMH OHOJOTMYECKUMH M MOP(OJIOTHICCKHMH CBOHCTBaMH H TIPH3HAKaMH,
IpUYEM HEKOTOpble M3 HHUX CHeUU(UYHBl JUIS JaHHOH Tpynmbl M OTIMYAIOT €€ OT IPYTHX TPyl
KUBOTHBIX. [lopoma MoxeT OBITh NpPENCTAaBICHA SKEHCKOH MIM MYXKCKOH 0COOBI0 HIM IUIEMCHHBIM
MmarepranoM. OXpaHOCIOCOOHBIMH KaTETOPHSAMH ITOPOIBI SIBISTIOTCSI THIT M KPOCC JIMHHH.

[MpuzHanwe HOBOW MOPOIBI JKUBOTHBIX CEJNEKIUOHHBIM JTOCTIDKCHHEM OCYIICCTBISICTCS B
COOTBECTCTBUU C TEMU KE€ KPUTCPUAMU U B TOM K€ MOPAAKE, KOTOPHIC YCTAHOBJICHBI B OTHOIIICHUU COPTOB
pacTeHui.



VII. ABTOpCKOE TPaBO
A. Teopeanecmle OCHOBbBI OXpaHbI aBTOPCKHX IIpaB

IMporiecc UCTOPUYECKOTO Pa3BUTHs aBTOPCKOTO IpaBa B CTpaHaX KOHTHHEHTaIbHOU EBpombl u B
AHTIIOS3BIYHBIX CTpPaHaX MIed Io-pasHoMy. KoHTHHEHTanbHOE €BpOIEHCKOE MpaBO pa3sBUBAJIOCH B
HaTpaBIICHAH OXpaHbl mpaB aBTopoB. B XIX B. Takume aBTOpHl, Kak BukTop ['foro, Bo3riaBuim IBUKEHIE
3a 3(PEKTUBHYIO OXpaHy MPaB aBTOPOB HE TOJHKO BHYTPH CTPaHBI, HO U 3a ee IpeaenaMu. ABTOPCKOE
IPaBO B AHMIOSN3BIYHBIX CTPAaHAX Pa3BHBAIM H3JaTENM CHAdala ITyTEM YACTHBIX COIVIAIICHUH MEXIY
coboit, Ho 3arem, B Haudanme XVIII B., y)ke myTeM mpHHATHA 3aKOHOB. B pe3ymbpTaTe Takoro pasBHTHS B
KOHTHHECHTAJILHOM aBTOPCKOM IpaBe OONBIIHMK aKIEHT JAENAaNcs Ha 3alliTe WHTEPECOB aBTOPa, KOTOPHIMU
OXBaTbIBAJIUCb HMHTCPEChl KaK HMYIIECTBEHHOI'0, TaK HCUMYIICCTBCHHOI'O XapakTepa. B anrmo-
aMEPHKAHCKOM IIPaBe yCWINBAIACh OXpaHa YKOHOMUYECKUX IpaB uznarencii. OqHako, HECMOTPS Ha TaKOe
pa3nuyune B UCTOPUYECKOM Pa3BUTHH, B HAIIIM JTHU ETATBHOE PErYIMPOBAHUE BOMPOCOB aBTOPCKOTO MpaBa
B MCXKIAYHApPOIHBIX AOroBOpax MNPHUBEIO K OYCHb BBICOKOM CTEICHHU yHI/I(I)I/IKaIII/II/I IpaBOBbIX HOPM B
3aKOHOAATENECTBE PA3HBIX CTpaH MHpa. bojee TOro, OCTanoch OYEHb M0 IMPOTHBOPEUUH MEXKIY
aBTOpaMu  m3marensMu. CHibHas OXpaHa aBTOPCKUX IpaB WAET Ha Moib3y obeuM cropoHam. He Oymb
u3JaTenei, aBTopsl He MOTIIM OBl 3QQEKTHUBHO TOJIH30BATHCS TUIOJaMHU CBOETO TPy, U3JATEsIM HEYero
6buT0 OBI MyONMIMKOBaTH, HE Oyab aBTOPOB. B mociennee Bpemsi aBTOpHI (depe3 CBOM acCOIMAIMM) U
M3JaTeNd YCIEUTHO O0BEIMHIIIA YCUITUS B JIOOOMPOBAaHIH BOIIPOCOB YCIJICHUS OXPAaHBI aBTOPCKUX IPaB Ha
CO3NTaHHBIC W Ha IIEPEBEJCHHBIC MPOM3BEICHUsS, CTaBIIME OOIIUM JOCTOSHHEM. B Hacrosiiee BpeMs
pasropencsi HacTOAMMN KOH(IMKT MEXIy WHTEPECaMH CTpaH, KOTOPBIC SBIIOTCS OSKCHOPTEpaMH
3aIIUIICHHON aBTOPCKUM TIPABOM HPOIYKIUU U CTPaHAMH, HMIIOPTHPYIOMIUMHE 3Ty IpoayKuuio. CTpaHbI-
skcnoprepsl, B yacTHOCTH Coeaunennbie Lltatel AMepuKy, XOTenu Obl BUIETh 00JIee BBICOKHE CTaHAAPTHI
OXpaHbl aBTOPCKUX IMpaB B CTpaHax-UMIOpTepax. ECIM HCKOPEHHTh B JTHUX CTpaHax MHPATCKOE
WCTIONB30BaHUE ABTOPCKUAX TPOU3BEACHUHA, TO WX TpakmaHe OYAyT BBIHY)KICHBI IIOKYIIaTb OTH
NPOM3BENCHUS y TpaBooOmagaresiecii B HSKCHOPTUPYIONIMX MPOMYKIHIO CTpaHaX WM HpUOOpPETaTh
aueH3n. CTpaHbI-MMIOPTEPHI MOIYYal0T SKOHOMHYECKYIO BBITOJY OT CIIa00H MIIH Jja)e OTCYTCTBYIOLIEH
OXpaHbl aBTOPCKUX mpaB. CpencTBa, COKOHOMIICHHBIE 3a CUET NPUOOPETeHWs HEAOPOTrOoH MUPATCKOM
MPOIYKIIMK BMECTO JIOPOTOH aBTOPCKOH, MOTYT OBITh HCIOJIb30BAHBI HAa IPOU3BOJACTBCHHBIC HYKIBI.

BCCMI/IpHaH OpraHu3anus HHTCHHCKTyaHbHOﬁ CO6CTBBHHOCTI/I B CBOHMX H3JJaHHAX U B CCTHU
Wnreprer'® mbItaeTes MponaranIupoBaTh MOIb3y OT BBEICHHS CHIIBHOM OXPAHBI ABTOPCKHX IIPAB B MCHEE
Pa3BUTHIX CTpaHaX, HO ATa mpomaranaa Mmano yoemurensHa. BOVWC mokassiBaeT, 94TO aBTOPCKOE IPaBO
MIOMOTAET COXPAaHAITh KYJIBTYPHYIO HAIIMOHAIBHYIO CaMOOBITHOCTH B HEOOJBIIMX U MEHEE Pa3BUTHIX
CTpaHax, CTUMYJIHPYS TPYA TBOPUECKUX pabOTHHKOB OXpaHOi nxX mpaB. OHAKO B OOJNBIINHCTBE CBOEM ITH
Tronu paboTalOT HAa MECTHBIH PBIHOK W MOTOMY MM MajiO IIOJB3BI OT OXPaHBl UX IIPaB B MHPOBOM
macmrabe. [1o cyTH nmena aBTOpPCKOE MPaBO MOXKET CIYXKHUTh 3alllUTe HAIIMOHATBHON CaMOOBITHOCTH B
MEHEE Pa3BUTBHIX CTPAaHAaX, HO OTHIOJb HE B TOM IUIaHE, KOTOPBIM MpokiIamupyer BeceMupHas opranusanus
HMHTEJUICKTYalIbHOH cOOCTBEeHHOCTH. Eciu B cTpaHe ¢ OTHOCHTENFHO HEBBLICOKHM YPOBHEM JI0X0/1a Ha TyIITY
HaceJeHus O00CCIeUnBACTCs CUIbHAS OXpaHa aBTOPCKUX IpaB, MHOCTPAHHBIC MpaBoOOIamaTean OymyT
CTPEMUTECSI IPOJATh CBOM IMPOIYKT IO BBICOKOH II€HE TOJIBKO CAMBIM COCTOSTENIFHBIM WICHaM OOIIeCTBa.
BonpmmHCTBO *Ke HaceneHus: Oyner, TakuM oOpa3oM, M30JMPOBAHO OT MHOCTPAHHBIX KHUT, JKypHAJIOB,
MY3BIKAIBHBIX TUCKOB, BHJAEO- W ayauOKacceT. BBICOKHE IeHBI HAa UMIOPT OyIyT 3alMIIaTh
HallMOHAJIBHYIO pa3BJIeKaTeNIbHYI0 MHAYCTpUIO W JuTeparypy. C Ipyroil CTOpOHBI, IPH TOM pa3Maxe
IIpaTCTBa, KaKOW MMEeT MecTo, HanmpuMmep B Kurtae, CTOMMOCTh MPOAYKIMHK MafaeT 10 YPOBHS 3aTpar Ha
€e W3TOTOBJICHHE W B MHOCTPAaHHYIO Pa3BICKATEIbHYIO MHAYCTPHIO BOBJIEKAIOTCS Bce Oojiee MIMPOKHE
CErMEHTHI O0IIEeCTBa, YTO MOTCHIUATBHO YPEBATO MOIABICHUCM HAIIMOHATBHON KYJIBTYpHl Pa3BICUCHUN U
mutepaTypbl. TakuM oOpa3oM, cTporas ImpaBoBasi OXpaHa aBTOPCKHX IIPaB SBILIETCS CIIOCOOOM CO3IaHUS
BBICOKOA(()EKTUBHOH TOPrOBOH Iperpapl B 3allINTe HAIIMOHAIEHOU KYJIbTYpH B MEHEE PAa3BUTHIX CTPaHAX.
Bounee Toro, Takas mperpaja HUKaK HE IPOTUBOPEUYHT TPeOOBAHUAM BceMUpHOI TOProBO OpraHU3aluy |
IMOJIOKCHUAM MCXKAYHAPOAHBIX NOTOBOPOB IO aBTOPCKOMY IIpaBy. I/I, TEM HC MCHCC, MHOTHEC CTpaHbl U3
grciaa ciabopa3BUTHIX, SIBISIOMKECS HMIIOpTepaMyd HH()OPMAIMOHHONW TPOIAYKIUH, pPAaCCMATPUBAIOT
OXpaHy aBTOPCKHX MpaB KaK OCHOBHYIO TOPTOBYIO YCTYIKY OOJiee Pa3BUTBHIM CTPaHaM, IKCIIOPTHPYIOIIHM
TaKylo HPOAYKIHMIO B Xoze BeneHHs MeperoBOPOB O TOPrOBJIE M, B YAaCTHOCTH, B XOJE€ MEPErOBOPOB IO
co3nannio BTO oHM TpeGoBaIM M MOJMYYHMIIH Pa3iMYHbIE YCTYNKH B JAPYTHX OOJIACTIX MEKAYHApPOIHOM
TOPTOBIU B 0OMEH Ha 00CIIaHie BBECTH TBEPAYIO OXpaHy aBTOPCKUX MPaB.

B XXI B. ruranrckue MHOTOHALMOHAIBHBIC KOMIIAHUH B 00JIACTH CPEICTB MacCcOBOM MH(OpMAIIH
W TIPOrpaMMHOTO obecriedeHusi OyAyT HOMUHHPOBATH Ha MHUPOBOM PBIHKE, HCIONB3YS 3PPEKTHBHOCTD
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COBPEMEHHBIX CHCTEM Tepenadn HMH(popMamuu. DPQPEeKTHBHOCTH COBPEMEHHBIX CHCTEM YK€ co3lala B
00J1acTH UCKYCCTBA U JIUTEPATYPhl TUI IKOHOMHYECKUX OTHOIICHUH, KOTOpPbIE MOJYYMUIN Ha3BaHHUE «BCE
HOOCTUTENIO» WIN «IOOeAUTENh MOoTydaeT Bce». bectcemieps! B 06JacTH IPOrpaMMHOTO 00ecIeueHHs,
3BYKO3aIUCH, KHHOQWIBMBI I KHUTH OBICTPO MEPEBOIATCS Ha OCHOBHEIC SI3BIKH M PACIIPOCTPAHSIOTCS IO
BceMy Mupy. Bce Bozpacraromiee yncio oOpa3oBaHHBIX M COCTOSITENBHBIX JIIOJE BO BCEM MHUDPE 3HAET
AHTTIMICKUIA S3BIK M TMO3TOMY MM JIOCTYIHA OOJIbIasi YacTh MacCOBOM KYJBTYpHI Ha S3bIKEe OpUTrHHaNa. B
pe3yabpTaTe MOJydaeTcs, YTO 3HAYUTENbHAs YacTh NPHUOBUTH, TapaHTHPOBAHHAs CHCTEMOH OXpaHEI
ABTOPCKUX TMpaB, HANpPAaBIIAETCS Ha YCWIEHHE YxXKe M 0€3 TOro MOTYIIECTBEHHBIX MeEXKIyHApOIHBIX
KOMITaHUH U, B YaCTHOCTH, Te€X, YTO pacnosoxxeHbl B CoennHennbix [llrarax.

VY 3TOH CHCTEMBI €CTh HECKOJIBKO ITOJIOKUTEIBHBIX acrekToB. [loTpeOuTenn moBCeMECTHO UMEIOT
MOCTOSHHBIM JOCTYN K JIYYLIMM MHPOBBIM NPOU3BENEHUSIM HHTEIIEKTyaJdbHOro TBopuecTBa. C npyroi
CTOpPOHBI, B He6OJ'II>IHI/IX, HO OOraThIX rocygapcrBax TBOPYECTBO MCECTHBIX aBTOPOB CMETACTCA IMOTOKOM
HMHOCTPAaHHBIX MaTepuanoB. Takas cTpaHa, kak JlaHus, MOXXET UMETh TOCTONHYIO OXpaHy aBTOPCKUX NpaB.
Ho pbeiHOK Ui mpoW3BeleHWHA HAa MJATCKOM SI3BIKE MPOCTO CIUIIKOM Mall, 4TOOBl IOIIEPKUBATH
3HAYUTEIbHOE KOJIMYECTBO MHUCATEJIEH, MO3TOB UM KUHOpEXKHCCepoB. Takue CTpaHbl UUIYT AJIS aBTOPOB
CTUMYJIBI, HO HE B CaMOil cHcTeMe rapaHTHif aBTOPCKUX IPaB, a B HHBIX (hOpMax OXpaHBl, KOTOpHIE eif He
MIPOTUBOPEYAT U JAIOT BO3MOKHOCTb OTpakJaTh HAIIMOHAIBHYIO KYJIbTYPY OT TOJUIMBYICKOTO HAIIECTBUS.

Poccuiickoe aBTOpckoe MpaBo, KaKk U POCCUHCKOE TPaXkIaHCKOE MPaBO B IIEJIOM, MPUHAIJIEKUT K
CEMbE E€BPOIEHCKOro KOHTHHEHTAILHOTO MPaBa M OHO BCETJa, JaKe B COBETCKHI MEpHOl, Pa3BUBAIOCH B
LIEJIOM B paMKax TpaAuLUi MOCIEIHEro. B 4acTHOCTH, HECMOTPA Ha TO, YTO YPOBEHb OXPAaHbl aBTOPCKUX
npaB B Poccum OblT Beerza HIKE €BPOMEHCKOTo, B pOCCUHCKOM aBTOPCKOM IpaBe OJHO U3 IEHTPabHBIX
MCECT 3aHHMMaJjla KaTeropus Cy6’beKTI/IBHI>IX aABTOPCKUX npaB; B COCTaBC JTUX MpaB BBIACIAINCH JIMYHBIC
HEUMYILIECTBEHHbIE IIPaBa; aBTOPCKHUE IIpaBa CUUTAIUCh HEOTUYKIAEMBIMM OT JIMYHOCTH CO3JaTeis
TBOpUecKoro npousBeaeHus u T.0. C npunastueM 3akoHa PO «O6 aBTOpCKOM IpaBe U CMEKHBIX IIpaBax»
1993 r., obpasioM A1 KOTOpOro mociykuin TumnoBoit 3akoH BOHMC 00 aBTOpCKOM TpaBe M CMEXHBIX
MpaBax, MOJIOKECHUE Jell HECKOIbKO m3MeHmIoch. [lockonbky Tunosoit 3akor BOUC npeacrasnser coboit
CBOEOOPA3HBIN CIUIAB IBYX OCHOBHBIX CIIOJKUBIINXCS MOAXOJOB K aBTOPCKOMY TIpaBy, B aBTOPCKOM 3aKOHE
Poccun oxazanuch OTpakeHHBIMH KakK HJIEH, XapaKTepHble U1 EBPONEHCKOro aBTOPCKOrO MpaBa,
HalpuMep JIMYHbIE HEUMYILECTBEHHBIE IIpaBa aBTOPOB, TaK M HEKOTOPBIE IOJIOKEHUS, CBONCTBEHHBIE
AHIJI0-aMEPUKAHCKOMY aBTOPCKOMY IIpaBy, HampUMEp BO3MOXXHOCTb CBOOOJHOTO  OTUY)KIEHHS
UMYIIECTBEHHBIX aBTOPCKHX MPaB.

OrneHrBasi COBPEMEHHOE COCTOSHHE aBTOPCKOTO 3aKOHOAATeNbCcTBa Poccru, MOXKHO OTMETHTh
cnenymouee. [Ipexxae Bcero ¢ ero NpuHATHEM POCCUHCKOE aBTOPCKOE MPaBO BIIEPBBIE 32 BCIO €I0 UCTOPUIO
COMU3UIIOCH C YPOBHEM aBTOPCKO-TIPABOBOM OXpaHbl, KOTopas o0ecrieunBaeTcsl B OOJBIIMHCTBE Pa3BUTHIX
cTpaH Mupa. [lepBbIif cepre3HbIil mar kK 3ToMy ObuT cenad OCHOBaMH I'PaXKIAHCKOTO 3aKOHOAATEIHCTBA
1991 r., omHako cojepKamiecs B HHUX HOPMBI OBLIM SIBHO HE JOCTaTOYHBI JUISL YPETYJIHUPOBAHHS
BO3HHUKAIOUIUX Ha MPaKTUKe BONPocoB. MHbIMU croBaMH, ecid OCHOBBI IPaXK1aHCKOTO 3aKOHOATENbCTBA
OIpCACINIIN HpI/IHLlI/Il'[I/IaJ'H)HLII‘/‘I MOAXO0J 3aKOHOAATEIIA K PEryJIMPOBAHUIO aBTOPCKO-TIPAaBOBBIX OTHO]J.IeHHﬁ,
T0 3akoH P® «OO0 aBTOpPCKOM IpaBe W CMEXKHBIX IpaBax» BIEPBBIC MOJPOOHO pPErIaMEHTHPOBAN BCE
OCHOBHBIE HX aCIEKTHI C yUETOM TapaHTHH, KOTophle obecnieunBaroTcsi bepHckoil KOHBeHIHEH 00 oxpaHe
JUTEPATYPHBIX U XYJOXKECTBEHHBIX Mpou3BeAeHU. UTo KacaeTcsl OTHOLICHUH, CBA3aHHBIX CO CMEXHBIMU
IpaBaMH, TO X Pa3BEPHYTOE MPAaBOBOE PETyIHPOBAHUE BOOOIIE JAaHO BIECPBBIE B HCTOPHH POCCHHCKOTO
3aKOHOAATENBCTBA. [Ipr 3TOM Ge3yCIOBHBIM TOCTOMHCTBOM 3aKOHA SIBIISICTCS TO, YTO MOJABIIIONIAS YaCTh
€ro HOPM pAacCUYMTaHA HAa MPSMOE MpuMeHeHue. HampoTHB, YHCIO OJaHKETHBIX (OTCHUIOYHBIX) HOPM,
Ype3MEPHBIM KOJIMYECTBOM KOTOPBIX XapaKTEpHU30BAIHUCH paHee ACHCTBOBABIIME aKTHl MO aBTOPCKOMY
IIpaBy, B 3aKOHE BECbMa HEBEJIHUKO.

[Harnee, xapakTepHOU uepToii 3aKOHA SIBIAETCS €ro phIHOYHAS HANPaBICHHOCTh. 3aKOH 3HAYUTENIBHO
pacmpsga€T BO3MOKXHOCTU YYAaCTHHUKOB ABTOPCKUX U CMEXKHBIX C HUMHU OTHONIICHUU IO CBOGO}Z[HOMy
pacTiopsDKEHHUIO PHHAIISKAIMIMEA UM IpaBaMu. VIMyIIecTBeHHBIE IpaBa aBTOPOB CTAJM CBOCOOPA3HBIM
TOBapOM, KOTOPHIH MOXET CBOOOJHO OTYYKIATHCS U IEPEeIaBaThCsl HA OCHOBAHHUH TPakKJaHCKO-TIPaBOBBIX
caenok. OJHOBpEMEHHO OTMEHEHBl MHOTHE M3 CYIIECTBOBABIIMX paHee B 3aKOHE TapaHTHH W
OTpaHWYCHHHN, KOTOPhIE OBUTH MPHU3BaHBI OTPAXKAATH IIpaBa co3aTeNeil TBOPUSCKUX MPOU3BeNeHUH. Takoi
MO/XO0Jl, KOHEUHO, SBJISIETCS JOCTaTOYHO >KECTKUM, HO OH XapakTepeH [UIl PbIHOYHBIX OTHOLICHWH,
KOTOpPBIE BHEIPSIIOTCS B paccMaTpUBaeMyto cdepy.

Haxonern, ocobenHocThio 3akoHa P® «OO6 aBTOPCKOM TpaBe W CMEXHBIX IpaBax» sBISETCS
U3MEHEHHE HEKOTOPHIX KJIIOUEBBIX MOMEHTOB IPAaBOBOIO PErYJIMPOBAHHUSA aBTOPCKUX OTHOLIEHHUH IO
CPaBHEHUIO C paHee IeHCTBOBABIIUM 3aKOHOAATEIbCTBOM. Y Ka3aHHbIE H3MEHEHUS MPSAMO HE CBS3aHBI HU C
MOBBIIIEHUEM YPOBHS aBTOPCKO-IIPABOBOM OXpaHbl, HU C PHIHOYHOM OpHUEHTAlUMel HOBOro 3akoHa, a
BBIPAXKAIOTCA JIMIIb B MHOM IOPUAMKO-TEXHHUECKOM MOIXOAE K PETYIUPOBAHUIO HEKOTOPBHIX aCHEKTOB
AaBTOPCKMX IMPABOOTHOLIEHHHA. B KadecTBe mpuUMepa MOXKHO coclaTbcd Ha OTKa3 3aKOHOAATENs OT



KOHCTPYKIIMM aBTOPCTBA IOPHAWYECKHX JIMII Ha HEKOTOpPBIC BHABI IIPOM3BEAEHHH, B YaCTHOCTH
SHIMKIIONEINYECKUE U3AaHUsl, CI0BapH, XKypHaJbl U T.II., BBEJCHUE MOHATHUS KOJJIEKTUBHOTO YIPaBJICHUS
UMYIICCTBCHHBIMU NIpaBaMu U T.[.

Hapsiny ¢ ykazaHHBIM 3aKOHOM, KOTOpBIH MMeeT ofIee 3HauYeHHWE M PacHpOCTPAHSAETCS Ha JII00bIe
IPOU3BEICHUS HAYKH, JINTEPATyPhl U UCKYCCTBA, a TAKXKE OOBEKTHI CMEXKHBIX IIPaB, K UUCIY HCTOUYHHKOB
aBTOPCKOTO TmpaBa OTHOCATCS 3akoHBl P® ot 23 centadps 1992 r. «O mpaBoBoi oxpaHe Mporpamm JUis
OBM u 6a3 nanubIx», oT 27 nekadps 1991 r. «O cpeacrBax maccoBoit nHGoOpManuu», ot 17 Hosa6ps 1995
r. «O0 apxuTeKkTypHOH festensHocTH B Poccuiickoit denepanun» U HEKOTOPBIE APYTHE 3aKOHBI, a TAKXKe
IMPUHATHIC B UX Pa3BUTUC MMOA3aKOHHBIC MTPABOBLIC AKThI.

BMmecte ¢ TeM co3maHue OTBEYArOIIeH COBPEMEHHBIM TPEOOBAaHHSAM HOPMATHBHO-TIPABOBOW 0a3bl
JUISL PETYNMPOBAaHHWA aBTOPCKHX OTHOIICHHWH caMo 10 ceOe elle He O3HadaeT, YTO aBTOPCKHE IIpaBa
MONB3YIOTCSL pealibHOM oxpaHoil. [locnemusisi oOecrneuynBaeTcs JUIIb To!Za, KoOrga HMMEIOTCS BCe
HEoOXOIMMBbIE TPEIIOCHUIKH Ul pealn3aliy MIPaBOBEIX HOPM B NMpaKTHYeCKOH ku3HH. HemamoBaskHoe
3HAUCHNE MMEIOT TAKKe MONUTHYECKas BOJIA M CIIOCOOHOCTH BIIACTEil HaBECTH B CTpaHE 3JIEMEHTAPHBIN
HOPSIIOK.

K coxxanenuro, Uil COBpeMEHHOM cHUTyaluu B Poccuu XapakTepeH OTpOMHBIM pa3pblB MEXIY
3aKOHOJATENIbCTBOM M peallbHBIM IIpaBONpHMeHeHneM. VIMeHHO B To Bpems, korga Poccus BmepBbe
obpena B LeIOM AOOPOTHOE aBTOPCKOE 3aKOHOJATENbCTBO, CTPaHY 3aXJECTHYJA BOJHA MUPATCTBA. DTO
CBA3aHO HE CTOJIBKO C IIOABJICHHEM MHOXECTBA YaCTHBIX H3OaTCIbCTB, CTy)]I/II\/‘I 3BYKO3aIlucu,
BHJCOCAJIOHOB, DPAAMOCTaHIMM, TeleKaHaIOB W T.JA. (Tak Kak aBTOPCKHE IIpaBa CHCTEMAaTHYECKU
HApYLIAIOTCSI U TOCYJaPCTBEHHBIMU OPTaHU3aLMsAMH, B YaCTHOCTH, PAJAHOCTAHIMSAMHU U TelCKaHalIaMH),
CKOJIBKO ¢ 0011el 06cTaHOBKON O€30TBETCTBEHHOCTH, KOPPYIINH U 0€33aKOHHUS, KOTOpasi I[apUT B CTPaHe
Ha NPOTSDKEHUH MOCHeTHHX JeT. [lo3ToMy HamesTbesl Ha KaKHe-TO PEIINTENbHBIE CABUTH B JIEJIe OXPaHbI
aBTOPCKHX MpPaB MOXHO JIMIIG TOTa, Korna Poccus BBIAET M3 TOIO ITyOOKOTO KpH3HCa, B KOTOPOM OHA
HaXOJUTCs B HACTOAMICC BPEMH.

b. MexxayHapoaHbie J0roBOpbI 06 0XpaHe aBTOPCKHX MPaB
1. bepHckasi KOHBeHIHS

OCHOBHBIM MEXJIyHapOJHBIM JIOTOBOPOM B 00JacTHM aBTOPCKMX MpaB sBJsieTcs bepHckas
KOHBGHIMs, NpHHATAas B 1886 I., M C TOr0 BPEMEHH ISTh pa3 IOJBEPraBIUAsCS I[EPECMOTPY .
VYdaacTHunamMu 3101 KOHBEHIINH SBISIOTCS BCE MPOMBIIUIEHHO Pa3BHTHIE CTPAHBI U OONBIINHCTBO MEHEE
pa3BUTHIX CTpaH MHpa. KOHBEHIMS yCTaHaBIMBAeT Kak OOMNIME MPHHIMWIBI, TaK W CHEIHaIbHbIE
MHHUMAJbHBIC CTaHIAPThl OXPaHbl aBTOPCKHX MpaB. B uucio oOmMX MPUHIMIIOB BXOAAT: 1) oxpaHa
aBTOPCKOTO MpaBa 6e3 Kakux-1u60 (hopMabHOCTEH; 2) HAIMOHATIBHBIN PEKUM OXPaHbI; 3) HAIIMOHATbHAS
HE3aBUCUMOCTh OXPaHbl aBTOPCKUX MpaB. UTO 03HAYaeT, 4TO perucTpaunus oXpaHbl aBTOPCKOTO IpaBa B
pa3HBIX CTpaHax He 3aBHUCHT OT OXPaHBI B CTpaHe ero MpoucxoxaeHus. CreluaibHble IPUHIIUIBL, 00BEMbI
U CPOKH OXpaHBI OyIyT pacCMOTPEHBI HIKE.

Poccuiickass @enepauus crtana ydacTHUIEH BepHCKON KOHBEHLMH 00 OXpaHe JHUTEpaTypHBIX U
XYA0KECTBEHHBIX Ipou3BeaeHui ¢ 13 mapra 1995 1.

2. BcemupHasi KOHBeHIMsI 00 aBTOPCKOM NpaBe

Onno Bpemst B psaae crpan (takux, kak CIIHA u CCCP) cuctembl OXpaHBI aBTOPCKOTO MpaBa He
BKJIFOUQJIM B Ce0s BRICOKUX CTaHIAPTOB, cHOPMYIHPOBAaHHEIX B bepHCkoit koHBeHIMHU. Pa3paborannas B
1952 r. BcemupHas KOHBEHIMS 00 aBTOPCKOM HpaBe MMeNa IEIbI0 JaTh BO3MOXKHOCTH 3THM CTpaHaM
BCTYIIUTh B MHOTOCTOPOHHIOKD CHCTEMY OXpaHbl aBTopckuX mpaB. B 80-¢ m 90-¢ rompl mopjasistomiee
OOJIBIIMHCTBO TAaKUX CTPAaH IPOBENO PEPOPMBI CBOETO 3aKOHOAATENBCTBA 00 aBTOPCKHUX IMpPaBaX C TEM,
YTOOBI IPUBECTH €r0 B COOTBETCTBHUE C ITOJIOKEHUAMH bepHCKON KOHBEHIIMM M ITPUCOETMHUTEHCS K Hell. B
pesynbpTarte 3Toro BeceMupHash KOHBEHIMSI 00 aBTOPCKOM MPaBe B 3HAYUTENBHOW CTEIEHH yTpaTuia CBOE
3HaYCHUE

Cogercknit Coro3 npucoeanHmics kK BcemupHoii konBeHImu 06 aBTopckoM npase B 1973 1, oqHako
MocTIeIHsAs JIeicTBOBaNa Uil HEro JIMINb B CBOEW mepBoHayanbHOW pemakmuu 1952 r. [locne pacmana
CCCP Poccuiickas Denepanus emie B aekadbpe 1991 r. mpunsia Ha cebs Bce 00s3aTenbCTBa OBIBIIETO
Coserckoro Coro3a, BBITEKAIOIIME M3 €r0 y4acTHs BO BceMHpHON KOHBEHIMHM, a CIYCTS TpU Toja
nprcoenuHmIach K [apmkckoii (1971 r.) penakiun nanHo#t KoHBEHINH U IOMOIHUTENbHBIM [IpoTOKOIAM
KHe Ne 1 u 2,
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B HacTos11€€e BpeMs ypOBEHb aBTOPCKO-NIPABOBON OXpaHbl, KOTOPbII obecrieunBaercss bepHckoil u
BcemupHOif KOHBEHIUSIMH JEHCTBUTENBHO MPAKTHYECKH COBMAAAET, YTO JeNaeT WX Mapajuie]bHOoe
CYIIIECTBOBaHHWE BO MHOTOM W3JIMITHUM. BMmecTte ¢ Tem He cienyer 3a0bBaTb O TOM, YTO HEKOTOpHIC
CTpaHbl MO-TIPEKHEMY CBS3aHbl JIMIIb [EPBOHAYAJIbHOM penakuuel BcemupHON KOHBEHUMH U He
y4dacTByloT B bepHckoil koHBeHIMH. Kpome Toro, mexny BcemupHoit u bepHCKON KOHBEHIMSIMHU
coxpaHsieTcsl psiJl BaXKHBIX paznuuuil. B yactHocTH, X0Ts mpucoequHeHne Poccuu k bepHckoit KOHBEeHIIMH
u parudukanus penaknuu 19711, BceMupHOH KOHBEHIIMH MPOW3OILIH PAKTHYSCKH OJHOBPEMEHHO, WX
MpaBUjia PaCIpOCTPAHAIOTCA Ha pa3HBId KpYyr Mpou3BelNeHHH poccuiickux aBTopoB. Ecnu Bcemmphas
KOHBEHIM B pemakuuu 1971 r. meificTByeT JMIIb B OTHOIIEHHM NPOU3BEACHHH POCCHHMCKHUX aBTOPOB,
BIIEPBBIC BHIMYIICHHBIX B cBeT nocie 9 mapra 1995 r., To bepHckas KOHBEHIHS TOJIKHA MPUMEHSITHCSA U K
TEM POCCHHCKHM HPOW3BEICHUSIM, KOTOpBIE OBUIM CO3IaHBI M HAYald HCIONB30BaThCs paHee 13 mapra
1995

JanHoe paznmuuue BBITEKAET W3 TOrO, YTO B OTAWYHEe OT BcemupHol koHBeHmmu bepHckas
KOHBEHIIUS JeiicTByeT ¢ obpaTtHo#t cumoit. B coorBerctBum ¢ m. (1) cr. 18 Beprckas KOHBEHIHS
OPUMEHSIETCS KO BCEM MPOW3BEICHUSM, KOTOPhIE K MOMEHTY €€ BCTYIUIEHHMS B CHIy (Ui CTpaHbl,
npucoeauusionielics Kk KOHBEHIMH) He CTaqd emie OOIMM JOCTOSIHHEM B CTpPaHE MPOUCXOXICHUS
BCJIEJICTBHE HCTEUEHHUs] CPOKa OXpaHbl. B MpakTHMYeCKOM IUIaHE 3TO O3HAYaeT, YTO €CIU NPOU3BElEHHUE
poccuiickoro aBTopa euie MpoAoJDKaeT oOXpaHaThes B Poccuu, To X0Ta Ob1 OHO M OBUIO BBIMYIIEHO B CBET
no 13 mapra 1995 r., ¢ gaTel npucoeanHenus Poccun k bepHCKO KOHBEHIIMHM OHO CTaj0 OXPaHSATHCS BO
BceX cTpaHax bepHckoro coro3za. CooTBeTCTBEHHO Ha Tepputopum Poccuiickoit ®eneparnuu ¢ 13 mapra
1995 r. JOMKHBI OXPAHATHCS MPOU3BEICHUS HHOCTPAHHBIX aBTOPOB, KOTOPHIC paHee MPaBOBOW OXpaHOil He
MOJIB30BANINCH, TIPU YCJIOBUH, OJHAKO, YTO OHU HE INEPELUIH eIle B pa3psii OOLIECTBEHHOTO IOCTOSHHUS
BCJIEJICTBUE UCTEUEHUS CPOKA OXpaHbl B CTPaHE IPOUCXOXKICHMUSL.

3. CoruaiieHue Mo TOProOBBIM ACIEKTAM MPAB HHTEIEKTYaJbHO# COOCTBEHHOCTH U OXpaHa
ABTOPCKHUX MpaB

CornaieHde Mo TOProBbIM aCIEKTaM MpaB MHTEUIeKTyanbHO# cobctenHoctu (TPULIC), mpexkie
BCETO, IPEIyCMAaTpPUBacT BBHINOJIHEHHE CTpaHAMM, KOTOpHIE B HEM COOHMpAlOTCS ydYacTBOBATh, BCEX
BAXHEWIINX IOJ0XKEHUH bepHCKkoil KOHBEHIMM, 3a HCKIIOUYEHHUEM IIOJIOKEHUH O HEMMYILIECTBEHHBIX
npaBax. Kpome storo, Cornamenue TPUIIC Bkitoyaet B ceOs psi HOBBIX MOJIOKEHUH 0 MEXKAYHAPOAHOM
oxpaHe aBTopckoro mnpasa. OtcyrctBue B CorjamieHMHM MOJIOKEHHMM O HEHMMYIIECTBEHHBIX IpaBax
OIPaBAAHHO, IOCKOJBbKY OHO B IIEJIOM HAIpaBI€HO Ha YPEryJUPOBAaHUE HCKIIOUUTEIBHO MOP206bIX
acnexkmog MHTEEKTyanbHON coOctBeHHOCTH. B Cornamenune TPUIIC Bormien psii 0OCHOBOMOJAraroInx
MTyHKTOB, JOMOJHSIOMINX TOJ0KeHNs1 bepHCcKkol KOHBEHIIMHU. B COOTBETCTBUM C HUMH OXpaHa aBTOPCKUX
IIPaB PACIHPOCTPAHACTCS Ha KOMIBIOTEPHBIE IPOTPAMMBI, YJUIMHAETCS CpPOK JEHCTBUA OXpaHbl M
OTrpaHUYMBAETCS OCYLIECTBIEHHUE MEXKIyHapOJHONH TOPrOBIM KOMIIBIOTEPHBIMHM IpPOrpaMMaMH U Ipyroit
WHTEIJUICKTYyallbHOW COOCTBEHHOCTBIO CO CTPaHAMH, HE MMEKOIIUMH BO3MOXHOCTH OCYIIECTBIISATh OXPaHy
aBTOpcKuX mpaB. Cornamenne GopMyIHpyeT TpeOOBaHUE MPUHATHS CTPAaHAMU-YYACTHUIIAMH PA3IHIHBIX
aJIMIHHUCTPATHBHBIX (POPM OXpaHBI aBTOPCKHX IpaB. Emie Ooiee BaXXHBIM sBIsIETCS TO, 9yTo Cornamenue
TPUIIC oTkpbIBaeT BO3MOXKHOCTh HUCIOJIBb30BaTh BEICOKO3(D(PEKTUBHBIE MEXaHU3MBI Pa3pELICHUs CIOPHBIX
BOMpOcoB, umeromuecs B BTO, npuMeHUTEIbHO U K aBTOPCKUM HpaBaM.

OCHOBHBIM HMCTOYHHUKOM HPOTHBOPEYMI IO BONpPOCAaM aBTOPCKOIO IpaBa B MEXKIYHAaPOAHBIX
OTHOILEGHUSX SIBIIIIOTCS KaloObl CO CTOPOHBI JKCIOPTEPOB aBTOPCKUX MAaTEpHANIOB, B YaCTHOCTH CO
croponbl CIIIA, Ha Te cTpaHbl, KOTOPbIE SBIAIOTCS KPYIHBIMH HMX HMMIIOPTEpaMHU. JTO, B OCHOBHOM,
KalmoOBl HAa TO, YTO TMOCIEIHWE HE B COCTOSHHM OOCCIICUNTh AaJCKBATHYIO 3aIUTY OT IIHPOKO
pacmpocTpaHeHHOT0 B HHUX MUPAaTcTBA. bepHCkasg KOHBEHIMS He mnpeaycMmarpuBaeT 3()(EeKTHBHBIX
MEXaHU3MOB HH Ul Pa3pellieHus] CIIOPOB, HU JUIsl MPUMEHEHHUS] Mep BO3AeWCTBUs. TpaauiimoHHass Mepa
BO3JICHCTBHUS, COCTOSBIIAST B TOM, 4YTO CTpaHbl cO cjaboi OXpaHOW aBTOPCKUX IpaB HE MOTIH
paccuuTHIBaTh Ha B3aMMHOCTb B OTHOIIEHMM MCXOIMBLIMX W3 HHMX MPOU3BENCHHH, COBCEM He paboraina,
MOCKOJIBKY OKCIIOPT, CBS3aHHBIA C aBTOPCKHUMH TPOU3BEIEHHUAMH, PEIKO OBIBAT 3HAYUTEIHHBIM.
Cormamenune TPUIIC mnpenycmarpuBaeT BO3MOXXHOCTh TIPUMEHEHHS MEp BO3JACUCTBHS IyTEM
perpeccanuit. Ecmu Opl, Hampumep, ['epmanms coBepmmia HapymieHHWe IpaB aBropa w3 Kanazmpl, To
Kanana, npoBeas crnopsblii Bonpoc depe3 mpoueaypbl BTO mo pasperieHnto KOH(IMKTOB, Moria Obl
MOBBICUTH NOLIMHY Ha BBO3 Ha €€ TEPPUTOPUIO HEMELIKOIO ITUBA.

4. loroBop BOUC no aBTOpCcKHM MpaBam



Horosop BOUC mno aBTOpckum r[paBaM16 COJIEPKUT JIOTIOJIHUTENbHbIE TOJ0XKEHUS, Pa3BUBAIOIINE
nonoxxeHust Cornamenusi TPULIC, kak mo MaTepualbHOM, TaK U MO MPOLECCYaTbHON CTOPOHE MPOOIEMBI
Hannbrii JloroBop cofepXHUT TpeOOBaHWE O TOM, 4YTO, TOJMKCABIINE €ro CTPaHbl JOJDKHBI 3allpPETUTh
crnenytoriee: 1) neficTBUsI B 00X0/ TEXHOJIOTHUECKUX MEpP OXPaHbI MPaB CyObhEKTOB aBTOPCKOTO MpaBa U 2)
MaHUITYJIALMN C KIIPABOM YIIpaBlieHUs] HHPOpMAIHEH» ¢ TeM, YTOObI OTCIEXKUBATh KOMMPOBaHUE PadoT 1
WX UCTIOJIb30BaHUE.

B. OxpaHa ABTOPCKHUX IIPpaB HA PErMOHAJIbHOM YPOBHE

B cBsi3u ¢ TeM, 4TO 1Sl OXpaHbl aBTOPCKHX MpaB He Tpedyercst cobronenus GopmanbHocTeit (0 uem
MBI OyJeM TOBOPHTh HHXKE), B MUPE HE CO3[aHO YUYPEKICHUH, aHATOTHYHBIX PETHOHAIBHBIM TATCHTHBIM
0ropo M BEJIOMCTBaM IO TOBapHBIM 3HaKaM, Kak Te, 4to neiicTByioT B EC. Ilo Bompocam ocyiiecTBIeHHUs
TOJIUTHKH B OGIIACTH aBTOPCKHX TpaB EBPOMEIiCKIM COBETOM, HAaTpHMep, H31aHO HECKONBKO THPEKTHB
OTH TUPEKTHBEI MBI TaKkKe OyJeM paccMaTpUBaTh B CBSI3U ¢ KOHKPETHBIMHU OTPACIISIMH aBTOPCKOTO MPaBa.

OxpaHa npou3BeIeHUI POCCUHCKUX aBTOPOB B CTpaHaxX OJMKHETo 3apyOexbs obecredrnBaeTcs Ha
ocHoBe CoryameHus O COTPYAHHYECTBE B 00NACTH OXpaHbl aBTOPCKOrO IpaBa M CMEXHBIX IpaB oT 24
centsops 1993 . B cooTBercTBHM ¢ Ha3BaHHBIM CoTTanieHUeM roCyJapCcTBa-yIaCTHUKA MPUHSITH Ha ceOs
0053aTeNnbCTBO  00ECIEYUTh HA CBOUX TEPPUTOPHUSIX BBIMOIHEHHE MEXKAYHAPOJHBIX 005S3aTENbCTB,
BeITEKaOIUX u3 ydactus ObiBuiero Coroza CCP Bo BcemupHoi#t koHBeHIMH 006 aBTOPCKOM mpase (B
penakiuu 1952 r.), HCXOAs U3 TOTO, YTO JaTa BCTYIUICHHS B CHJIy yKa3aHHON KOHBeHIWU I OBIBIIETO
Cotroza CCP (27 mas 1973 r.) siBisieTcst [aToii, ¢ KOTOPOH KaI0€ TOCYIapCTBO-YUYACTHHK CUUTAET ceOst
CBSI3aHHBIM €€ TIOJOXKECHUSAMHU. VIHBIMH CJIOBaMH, TOCyAapcTBa — Y4YacTHUKU Hactosero CoriameHwus
JOTOBOPIUINCE O MPUMEHEHHH B OTHOIICHHUAX MEXIY co00i mpaBmi BceMupHOW KOHBEHIIMH B PelaKIHH
1952 r., a 3HAYUT, COTTACIINCH IPIMEHSTDH K IIPOU3BEICHUSIM aBTOPOB JIPYTHUX TOCYAAPCTB HATMOHATBHBIH
pexxuM. OpHOBpeMeHHO ydacTHHKM CornaiieHusi 3asBHJIM O CBOEM HAMEPEHUHW MPEINpPUHATH
HEOOXOMMBIE MEPHI ISl pa3pabOTKH U MPUHATHS 3aKOHOIIPOEKTOB, 00CCIICUNBAIONINX OXPaHy aBTOPCKOTO
mpaBa M CMEXKHBIX MpaB Ha ypoBHE TpeOoBaHMII bepHCKOW KOHBEHIIMH 00 OXpaHE IHUTEPaTYPHBIX H
XYJOXKECTBEHHBIX MpousBeneHui, JKeHeBCKOH KOHBEHIIMM 00 OXpaHe HHTEPEeCOB MPOU3BOAUTENEH
(oHOTpPaMM OT HE3aKOHHOT'O BOCIIPOM3BOJCTBA MX (poHOTrpamMM M PuMckoil koHBeHIHH 00 OXpaHE IpaB
apTUCTOB-UCIIONHUTENEH, MPOU3BOAUTENCH (QOHOTpAaMM M BeEUIaTENBHBIX oOpranm3anuid. Copaepixanue
HOBBIX aBTOPCKUX 3aKOHOB rocyaapcts, BxoauBiuux panee B CCCP, cBUAETENbCTBYET O TOM, HTO
OOJIBIIMHCTBOM CTpaH — ydacTHHIl CorJiameHus MIPUHSITHIE 0043aTeIbCTBA yKE BBITOTHEHBI.

Cornamenue 0 MapTHEPCTBE U COTPYIHUYECTBE, YUPEKAAIOIIEe MapTHEPCTBO MEXTy Poccuiickoi
Oenepanueit, ¢ OAHONH CTOPOHBI, U EBpomelckrMHU cOOOLIECTBAMU W UX TOCyIapCTBaMHU-UIEHAMH, C
Jpyroit CTOpoHBI, KoTopoe noanucano 24 mona 1994 r. u serynuo B cuiy ¢ 1 nexabps 1997 r., copepxur
o0si3arenbeTBO Poccuiickoit Deaepanyiu MpoJoKaTh «COBEPUICHCTBOBAHHUE MEXaHM3MOB OXpaHBI IMPaB
MHTEJUICKTYaJIbHOH COOCTBEHHOCTH C IIETBbI0 OOECHEeUYeHHs K KOHIY IIATOTO TOAa MOCIE BCTYIUICHHS
Hacrosmiero CorjameHus B CHJIy YPOBHS 3alllUTHl, AHAJOTMYHOTO YPOBHIO, CYIIECTBYIOIIEMY B
CoobmiectBe, BKmOYas 3G ¢GeKTHBHBIE CpeAcTBa obecredeHuss coOMoaeHus Takux mpas» (o 1
Ipunoxenuss Ne 10). Kpome Toro, ¢ MoMeHTa BCTyIuieHusl B cuiny Hacrosuiero Cormamrenus Poccus
JOJDKHA TPEJOCTaBIATh KOMIAHUAM M (usnueckuMm nmnam CooOuiecTBa B OTHOIIEHHHM TMPHU3HAHUA U
OXpaHBI IIPaB MHTEIUICKTYaIbHOW COOCTBEHHOCTH PEXMM HE MCHEE OJIarONpHSTHBINA, YeM TOT, KOTOPBIH
MIPEIOCTABIICH €10 000 TpeThell cTpaHe 1Mo ABYCTOPOHHUM CoTJameHusM. [IpaBna, mocnennee mpaBmio
HE TPUMEHSETCS B OTHOIIEHWHM MPEeUMYLIECTB, MPENOCTaBIeHHbIX Poccueil moOol TpeTbell cTpaHe Ha
ocHOBE 3(EeKTHBHON B3aMMHOCTH, a TaKXKe IIPEUMYIIECTB, IIPEJOCTaBICHHBIX Poccueil npyroii ctpane —
pecnyosnke obiBIiero CCCP.

I'. YciioBusi npaBoBoii 0XpaHbI IPOU3BeICHUI
1. TpeGoBanue 00beKTUBHOI ()OPMBI BLIPAKCHUS NPOU3BEACHUS

B HekoTOpBIX cTpaHax B 3aKOHOJATENIbCTBE IO aBTOPCKOMY IIpaBy JAENAeTCA Pa3inuue MEXITY
«3a)UKCUPOBAaHHBIMU»  (T.e.  3aKPEIUICHHBIMH B  Kakoi-mubo  oObekTWBHON  (opme) |
«He3a(MKCUPOBAHHBIMI» TIPOU3BEICHISIMH, B CBS3M C 9YeM «HE3a(pUKCHPOBAHHBIMY» MPOHU3BEICHUIM
MIPEIOCTABIICTCS. MEHBINAS OXpaHa WM XK€ OHa He MpenocTaBisiercss coBceM. K He3aHUKCHpOBaHHBIM
MPOU3BEJICHUAM OTHOCATCS JIEKIMM W PEUd, B KOTOPHIX aBTOP HE YHMTAET 3apaHee HalKMCaHHOTO TEKCTa.
Crona Taxke OTHOCATCS M HEKOTOPBIC My3bIKaJbHBIC IPOU3BEICHNUS, TaKHE, KaK HMIIPOBH3AINH, KOTOPHIE

16 o, crpanuiy B Unrepuere http://www.wipo.org
7 cwm. crpanuny B Murepuere Http://www.europa.eu.int/
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HUKOT/]a He OBUTH 3alHCaHbl HOTAMH WM B NMAMATH 3JIEKTPOHHBIX MY3BIKaIbHBIX IpHOOpoB. Eme ognHoi
Pa3HOBHIHOCTBIO SIBJISACTCSl JKMBOW DEMOPTaK CO CIOPTHBHBIX copeBHOBaHMM. B cr. 1(2) BepHckoit
KOHBEHIIUH roBopHTCA: «OIHAKO 3a 3aKOHOJATENbcTBOM cTpaH Colo3a coxpaHseTcs MpaBoO MpeNnHcarh,
YTO JINTEPATYPHBIC W XYI0)KECTBCHHBIC ITPOU3BEACHHS MM KaKHe-JIHOO OIpeeNIeHHble X KaTeropuu He
HOJJIEXKAT OXPAHE, €CIIU OHU HE 3aKPEIICHb] B TOM WM UHOI MaTepHanbHOU opme».

B cootBercTBuH ¢ 1. 2 cT. 6 3akoHa PD «O06 aBTOpCKOM IpaBe U CMEXKHBIX IpaBax» MIPOU3BEICHHE
aBTOpa CTAHOBUTCS OOBEKTOM IIPABOBOI OXpPaHBI JIHIIb HPH YCIOBHH, YTO OHO BBIPAKEHO B KaKOH-mnoo
00beKTUBHOHI (opme. Jlo Tex mop, MoKa MBICIH U 00pa3bl aBTOPA HE MPOSBIIIUCH BOBHE, a CYILIECTBYIOT
JUIIF B BHJEC TBOPUECKOI'O 3aMbIciia, OHH HE MOTYT OBITh BOCHPHHSITHI APYTMMH JIOABMH W,
CIIEIOBATENbHO, HE CYIIECTBYET U MPAKTHUECKON HamOOHOCTH B MX IIPABOBOI OXpaHe.

YroObI TBOPYECKHH pe3yibTaT NpHOOpeN OOMIECTBEHHYIO 3HAYMMOCTh W XapakTep OOBeKTa
ABTOPCKOTO IpaBa, OH JOJDKEH OBITH BOIUIONIICH B KaKOH-TMOO OOBEKTHBHOW (opMe — NHCHMEHHOM
(pyxommch WM HOTHAs 3alUCh), YCTHOH (MyOJIMYHOE NPOM3HECCHWE pPeYHd, IyONMYHOE HCIOIHEHHE
MY3BIKH), 3BYKO- W BHJAeo3amucd (MEXaHWYECKOH, MarHUTHOW, HHU(PPOBOH, ONTUYECKOH W T.II. ),
u300pakeHuss (pHUCYHOK, dyeptex, GoTokaap u 1ap.). WHBIMH CIOBaMH, MOPOU3BEACHUE OMKHO
CyILeCTBOBaTh B (popMe, KOTopast OTAENEHa OT TMIHOCTH aBTOpa M IPHOOpena caMOCTOATEIbHOE 3HaUECHHE.

OObexTHBHAs (opMa BBHIPAKEHHUS TPOU3BEICHHUS TECHBIM 00pa3oM CBsS3aHA C BO3MOXKHOCTBIO €TO
BocIpousBeneHus. OTHOCUTENBHO XapakTepa JaHHOW CBSI3M B pPOCCHICKOH Iopuauueckoil nureparype
CYIIECTBYIOT JIBE MHO3UIMH. [l0 MHEHUIO OIHHX Y4YEHBIX, OOBEKTHBHas (hopMa M BOCIPOH3BOIUMOCTH
MPOU3BE/ICHNS COCTABISIOT €IWHBIN MPU3HAK OXPAHOCHOCOOHOTO NMPOM3BEACHN. MHBIMH CIIOBaMH, CaMo
HaJlUuue y MPOU3BeACHUSI 00BEKTUBHOM (POPMBI CBUAETEILCTBYET O BO3MOXKHOCTU €r0 BOCIIPOU3BEACHHUS.
Tak, My3BIKy MOKHO BOCIIPOHU3BECTH C TOTO MOMEHTA, KaK OHA NPO3BYydalla, XOTs OBl aBTOp HE MPUOETHYI
K 3anucy. TOYHO TaK K€ MOYKHO BOCIIPOM3BECTH HOBYIO HAYYHYIO MBICITb, €CIIH OHA BEIPAXKEHA yCTHO.

Jlpyrue ydeHbIe IIOJaraioT, YTO BOCIPOM3BOAWMOCTB SIBISIETCS CaMOCTOSATEIBHBIM IIPH3HAKOM
MPOU3BECHUS WIH, YTO TO K€ CaMOe, 3aKOH OXpaHsIeT TOJIBKO TaKHe IIPOM3BeIeHNs, 00BEKTUBHAS opMa
KOTOPBIX 00€CMEeYNBaeT BO3ZMOXKHOCTD HX BOCIIPOHM3BEICHHS 03 ydacTusi camMoro aBTopa. OHH NPHU3HAIOT,
YTO NMPOU3HECEHHbIE PEUH U JOKJIA bl, HCIIOIIHEHHBIE MY3bIKaJIbHBIC TIPOM3BEICHUS W MPOYUTAHHBIE YCTHO
CTUXOTBOPEHUS], JaX€ €CIU OHM HUIZe M HHUKAaK He 3a(UKCUPOBAHBI, CYIIECTBOBAIU B OOBEKTUBHOMN
(opme, MHAaYEe OHM HE MO OBl BOCIIPHHHMAThHCS IPYTHMMH JroasMu. Ho Takas dopma, He cBsI3aHHAA ¢
KaKUM-TNOO0 MaTepHalIbHBIM HOCHTEINIeM, SBJIACTCS KpaifHe HeyCTOHYMBOM, JTETKO MOXKET OBITh yTpadeHa U
uckakeHa. Hukakoil ciymiatens Uiy 3puUTeNb, KPOME, MOXKET OBITh, CIlydyacB 0COOON IeHHaNnbHOCTH, HE B
COCTOSTHIM 3aIIOMHMTH M BOCIIPOM3BECTH BO BCEX JCTANAX ITyONUYHO HCIIOJIHEHHOE MIPOU3BEICHHUE.

3akoH 00 aBTOPCKOM IIpaBe, paspelias TOT MHOTOJICTHHH CIIOp, OTPAaHMYMBACTCS yKa3aHHEM Ha
HEOOXOJUMOCTh MPUAAHUS NMPOU3BEACHUIO OOBEKTUBHOM (OPMBI M HE YIOMUHAET IPU ATOM O TOM, UTO
JTaHHas popMa JOJDKHA MO3BOJISATH BOCIIPOU3BOANUTE PE3yIbTAT TBOPUECKON NEITEIFHOCTH aBTOpa. MHBIMK
CJIOBaMH, 3aKOHOAATENh OAHO3HAYHO MPHU3HAN, YTO aBTOPCKUM IIPABOM OXPAHAIOTCA TIOOBIE BEIPaKCHHBIC
BOBHE INTPOM3BEAEHMSA, B TOM UHCIe M Te, OOBEKTHBHas (popMa KOTOPBIX HE CBS3aHA C MaTePHATBHBIM
HocuteneM. KoHeuHo, 3amuTa o J00HbIX IPON3BEACHUH, HaIIpUMep, MyONNYHO MPOU3HECCHHBIX, HO HUTIE
He 3a(UKCHPOBAHHBIX pedeH, JIEKIHH, JOKIaJ0B, OCOOEHHO 3allUTa MX OT MCKAXEHHS, MPEICTaBIACTCS
Oornee CI0XKHOMH, YeM 3aInTa MPOU3BEICHHUH, CBI3aHHBIX ¢ KaKUM-JIMO0 MaTepHalbHbIM HocuTeneM. Ho B
OpUHIMIE OHA MOXET OBITh OOecleueHa, B CBSI3M C 4YeM HCKIIOYEHHE M3 3aKOHA CIELUAIbHOTO
YIIOMHHAHHUA O BO3MOXKHOCTH BOCHPOM3BENCHMS De3yJbTaTa TBOPYECKOH [EATENBbHOCTH KaK 0co0Ooro
IIPU3HAKA OXPAHAEMOT0 IPOU3BENCHHS IPEICTaBIIAETCS ONPaBIaHHBIM.

2. IIpu3nak TBOpYecTBA

B BepHckoii KOHBEHIINH HE ¢(hOPMYIHPOBaHbI KOHKPETHBIE TPEOOBAHUS K TBOPUECKOMY XapakTepy
JEATETbHOCTH, HETPEMEHHO HAXO/IIIEMy BBIPRKCHHE B ONPENENECHHBIX pe3ysbTaTaX, XOTsd B cT. 1
KonBeHnun o00BsBIEHA LENb «OXpaHbl IMpaB aBTOPOB HA UX JHUTEPATypHbIE U XYJOXKECTBEHHBIE
OpOU3BEACHUSI», U 00a CIIOBa «aBTOP» M «IIPOU3BEACHUE» MOAPa3yMeBAIOT HalIU4YME pe3yJbTara
tBopuectBa. Janee B cr. 2(5) KoHBeHINN yKa3pIBaeTCs, KAKUE CIe CIeIH(UUSCKHE Pe3yIbTaThl MOTYT
OBITH y TBOpPUYECTBA!

«COOpHMKM JIUTEPATypHBIX U XYJO0XKECTBEHHBIX MPOM3BEICHUIN, HANpUMEp SHIMKIONEAUU U
aHTOJIOTUM, TpeACTaBIsIoNMe coOoi Mo Mmoadopy M PAacMoNOKEHHI0O MAaTepHanoB  pe3ysbTaT
MHTEIUICKTYyaIbHOTO TBOPUECTBA, OXPAHSAIOTCA KaK TakoBble, Oe3 ymiepOa MpaBaM aBTOPOB KaXKAOTO M3
IPOU3BENCHUN, COCTABIISIOIETO YaCTh TAKUX COOPHUKOBY.

Kpurepuii pesyipraTa TBOpUECTBA TaKXKe YETKO BhIpakeH B cT. 5 JloroBopa BONC mo aBTOpckuM
npaBaMm:

«COOpHUKHM JaHHBIX WJIH JApyrue Marepuansl B 000 Qopme, KoTopele mo mombopy H
PACIOJIOKEHHUIO TPECTABIAIOT COOOM pe3ynabTaT MHTENIEKTYabHOTO TPY[a, OXPAHSIOTCS KaK TaKOBBIE.



OTa oxpaHa pacHpoCTpaHSeTCs He Ha CaMH JaHHBIE M MaTepHalbl W OCYyLIeCTBIAeTcs Oe3 ymepda
3alMIIAIONIMM UX aBTOPCKUM IIpaBam».

Eciu HekTo, HCIONB3ys KONMPOBAIBHYIO MallUMHY, CAEIA€T KONHI0 HAIUCAaHHOIO KEM-TO
CTHXOTBOPEHUS, TO OH BpsJ JH MOKET CUUTAThCS aBTOPOM IpousBeneHus. C Ipyroil CTOpOHBI, OXpaHy
CBOMX ITIPOM3BEJECHUIH MOTYT MOJNYYHTh KaKk MO3T — yaypear HobeneBckoil mpemun, Tak n OecTalaHHBIH
HOAT-MIO0UTENb, U00 HE CYLIECTBYET KOHKPETHOTO CTaHJapTa KauecTBa aBTOPCKOro mpousseneHus. Ot
CTpaHbl K CTpaHe CYLIECTBYIOT 3HAUUTEIbHBIE pA3NM4Msi B TOM, YTO KACAETCs CTENEHH TBOPYECTBA,
HEOOXOJUMOro [Uisl TOJy4eHHs OXpaHbl aBTOPCKMM INpaBoM. EAMHOAYIIHO pa3fensercs MHEHHe
OTHOCHUTEIBHO TOTO, YTO CTAHAAPT 3/1€Ch 3HAUUTEIBHO HMXKE T€X TPeOOBaHHM, KOTOPhIE MPEIbIBIAIOTCS K
U300peTaTeIbcKOMY YPOBHIO M OpPUTHHAIBHOCTU H300peTeHus. CrnemoBaHME KpPUTEPHIO pPE3yNbTara
TBOPYECTBA HE BCEIJ[a aBTOMAaTHYECKH BEAET K IOJyICHHIO OXPAHBI, TOCKOJIBKY YETOBEKOM MOXKET OBITh
BBIIIOJTHEHA TaKasi paboTa, KOTopast [0 CBOEMY XapakTepy TpeOyeT NPUI0KEHUs IPOCTO 3HAUUTENIbHBIX, HO
HEe TBOpYeCKuX ycunuil. [IpuMepoM MOXET MOCITYXHTh CO3JaHHME TAaKOW 0a3bl NaHHBIX, KaK TOPOJACKas
aZipecHas KHUra. Bompochl MpaBOBOM OXpaHbl TAKOrO POAA PE3YIbTATOB HETBOPYECKOH AEATEIBHOCTH
OyayT pacCMOTPEHBI HUXKE.

B poccuiickoM aBTOpCKOM IIpaBe IPU3HAK TBOPUYECTBA HE PACKPHIBAECTCA, B CBSA3M C 4YEM B
JIUTEpaType AAeTCsl HEMaJIO €Tro ONpeAeneHni. Yate BCero meopuecmseo ONpPeNeNsaeTCs Kak OesamenbHOCb
YenoeeKkd, NopoXCOAIOWds HEeYMO KA4yeCmEeHHO HO80e U  OMAUYAoujeecs HenosmopuMOCmbio,
OPUSUHATIBHOCMBIO U YHUKATbHOCIBIO.

IToka3zareneM TBOPUYECKOTO XapaKTepa MPOU3BEACHHS, TI0 MHEHHIO OOIBIIMHCTBA YUEHBIX, SBISETCS
ero HoBu3Ha. HoBM3HA B TaHHOM Ciy4ae PacCMaTPUBAECTCS KaK CHHOHUM OpUSUHATbHOCHU NPOU3EEOCHUs.
OHa MOXET BBIPaXAaThCsl B HOBOM COZIEP>KaHUU, HOBOH (popMe MPOU3BEAEHHs, HOBOU HJiee, HOBOM HayuHOM
KOHIIENIUHU U T.IL.

3. O0beKThI aBTOPCKOIO0 NpaBa

B cr. 9(2) Cornamennss TPUIIC Ttak ompemeneHa MpHPOAa TOrO, YTO MOMKET OBITh OOBEKTOM
aBTOPCKOTO IpaBa.

«OxpaHa aBTOPCKHUM TMPABOM PACIPOCTPaHSETCS Ha OOBEKTHBHO BBIPAKEHHBIC PE3YIbTaThl
MHTEIJICKTYaIbHOM AEATeNFHOCTH, HO HE PAaCHpOCTPAHICTCS HA WAEU, MPOIECCH, CHOCOOBI, KOHIEIIINN
WA MaTeMaTHIecKue (YOPMYIIBI B YHCTOM BHIEY.

Crartbs 2 JloroBopa BOUC mo aBTopckum mnpaBaM cHOpMyIHPOBaHA MOYTH HICHTUYHBIM 00pa30M.
3namenunTas Gopmyiaa DUHIITEIHA U3 €r0 TEOPHUH OTHOCHTEIFHOCTH «€ =MC™» HEe MOXKET OBITH 3allHIeHa
aBTOpCKUM mpaBoM. OMHAKO ero OOBSICHEHHS TEOPHH OTHOCHTENHFHOCTH, OIMYOJHMKOBAaHHBIC B CTAThIX B
CHelHAaTIbHBIX JKypHAJIaxX, CTAHOBITCA 0OBEKTOM MPaBoil OXpaHbl. TakuM 00pa3oM, OJUH TOKYMEHT MOXKET
coJiepKaTh B ce0e HeOXpaHsIeMbIe UIEH U OXpaHIeMyIo (OopMy UX OOBEKTHBHOIO BRIPAXKECHUS.

B mpumepe co craTheld DWHIITEHHA CPaBHUTEIBHO MPOCTO OTHCIUTH pPE3yIbTaT TBOPYECTBA OT
UEH, MOCKOJBbKY HJIIEH BBIPAXEHBI KakK psa MareMarndeckux (opmyn. OTaenute uner ot (Gopmbl ee
BBIPAXKECHUSI 3HAUUTEIBHO TPYJHEE B OTHOILICHUU JIMTEPATYpHBIX Ipou3BeAcHUN. Bo3pMeM 1 mpumepa
«Pomeo u JIxynserty» llexkcnupa. Byem ucxoauTs u3 Toro, 4To CpoK AEHCTBHUS aBTOPCKOTO MIpaBa Ha 3TO
[IPOU3BE/ICHHE €llle He UCTEK (M OTBICYEMCSI OT TAKOTO MOMEHTa, 4TO B 3TOM mpousBeaeHun Illexcnupa
MHOTO 3aUMCTBOBaHU# H3 paboT Gojee paHHUX aBTOPOB). OCHOBHAS WIES MPOU3BEACHHSA O TOM, UTO
IOHOINIA W JIEBYIIKa BCTPEYAIOT MPOTHUBOJICHCTBHE CBOCH JIFOOBH CO CTOPOHBI MX CEMEH, OYEBHIHO, HE
MOJKET OBITh 00BEKTOM aBTOPCKOTO MpaBa. Ho BOT 0coOble neTanu comepskaHus, Takue, Kak 3HAMCHUTAs
cuena ¢ JxynpeTToil Ha OanKoHe, HECOMHEHHO, JOJDKHBI OXpaHAThcs. OJHAKO CyIbl B pa3HBIX CTpaHax,
MIPOBO/IS JIMHUIO Pa3IelICHHs] MKy UAee W BOIUIOMICHHEM, B TOM ke mpumepe ¢ Pomeo n J[xynberToit
OyayT paccykKmaTh JajeKo He OJMHAKOBO B PEIICHHU BOIIPOCA O TOM, C Y€M OHH UMEIOT JIENO B JaHHOM
clly4ae — ¢ 3aMMCTBOBaHUEM HJEH WK (U3WYECKUM IepenuchiBaHueM TekcTa. Cama mo cebe TUHUS
paszeneHust Mexay uaeed U (GopMol ee BOIUIONMIEHWs] He HWMeeT OOJNBIIOro 3HAYEHHWs, MOCKOJIBKY C
HEM30SKHOCTHIO MPUICTCS MPU3HATH, YTO MMEIIO0 MECTO 3aUMCTBOBAHHE CIOKeTa (T.C. BBIPAKEHHS HJICH).
Ho BoT pemienue Bompoca O TOM, UMeN JIM MECTO MPOCTO mMapadpa3 CIOkKeTa WM K€ aBTOPOM ObLIU
3aUMCTBOBAHbl, HO CaMOCTOATCIbHO Ppa3BUTbl HCEKOTOPHLIC OCHOBHBIC CHOXKCTHBIC JIMHHUH, CTAHOBUTCA
YPE3BBIYAHO BAKHBIM.

3aKOHOATENLCTBO 00 ABTOPCKMX MpaBaX BO MHOTHUX CTpaHax HE PacHpOCTpaHsSeT OXpaHy Ha
npocTbie (hakTel. Teopuss aBTOPCKOTO MpaBa YETKO TIACHUT, YTO MPOCTOE 0ObsBICHHE O (DakTax He HEeceT B
cebe TaKoro TIIABHOTO 3JIEMEHTA, KaK HAIW4YHe TBOPYECKOTO pe3yibTaTa, HEOOXOIUMOTO IJISi OXpPaHBI
aBTOPCKUM TIpaBOM. B cooTBercTBHM ¢ BepHCKOH KOHBEHIMEH «oXpaHa, IpelocTaBisieMas ¢ HacTosIeH
KouBennueii, He pacnpocTpaHseTcs Ha COOOIIEHHS O HOBOCTSX JHS WM Ha COOOLIEHHS O Pa3IUYHBIX
COOBITHSX, UMEIOIIHE XapaKTep MPOCTOH Mpecc-uHPOPMAITHU».

OOBEKTOM aBTOPCKOTO TIIpaBa SBJISIETCS HE TONBKO TMpou3BeaeHHe B lledoM, HO W dacTb



MIPOM3BEICHHS, KOTOpasl SBISIETCS PE3YIbTaTOM TBOPUECKOW AEATETHHOCTH M MOKET OBITh HCIIOE30BaHA
CaMoOCTOATENbHO. B 3T0#l cBsi3m Ooinbllioe 3HAUYeHWE MAJsl MOHUMAaHUSA CYIIHOCTH INPAaBOBOM OXpPaHbI
MPOU3BEICHUI UMEET PUHATOE B INTEPATypE BBIACICHUE Y IPOU3BEACHUS IOPUANIECKU Oe3pa3InIHBIX»
U <IOPUAMYECKU 3HAUUMBIX» JIEMEHTOB.

K «opugndeckn Oe3pa3nu4HbIM», T.€. HEOXPAHSIEMBIM D3JEMEHTaM I[POU3BEACHUS MPUHATO
OTHOCHTH €r0o TeMy, (hakTHdecKuii MaTepual, MOJOKEHHBI B OCHOBY MPOU3BENCHUS, a TAKXKE CIOKETHOE
AP0 U UAEeHHOE copep)kaHue POU3BEACHUS.

B teopumn nuTepaTypsl U HCKYCCTBa 3TH 3JI€MEHTHI HA3BIBAIOT coldepoicanuem npoussedenus. VX
3aMMCTBOBaHHME HE HajaraeT Ha IMOJIb30BaTeliell HUKaKuX OOSI3aHHOCTEH, T.e. HE SBJIACTCS HapylICHHEM
aBTOPCKOro NpaBa. B camoMm niene, COBEpIIEHHO 0YE€BUHO, UTO HA OJIHY U Ty K€ TEMY, Ha OJTHOM U TOM XK€
MaTepHaie MOXeT OBITh CO3IaHO CKONBKO YTOTHO MPOW3BEACHUH, IIPHUEM aBTOpaM HUKTO HE 3alpeacT
JAaBaThb CXOAHYI0 MHTEPIIPECTALNIO U3JIaraCMbIM CO6I>ITI/I$IM, TeposiM, UX MOCTYIKaM U T.II.

B npunIune, ananornyHo pemraeTcs BOMPOC U C OXPaHOM CIOKETHOTO siapa mpousBeaeHus. Mcropus
JUTEPaTypbl U UCKYCCTBA 3HAET HEMAJIO TBOPEHUI1, B KOTOPBIX HCIIOJIb3YIOTCSI CXOJIHBIE CIOXKETHbIE XObI U
OJIMH U TOT ke UCXOMHBIH MaTepuan. Hampumep, ucropus o XKyaHa, XynoKecTBEHHbII 00pa3 KOTOPOTro
CO3/IaH HCMAHCKUM jpamaryproM Tupco ae Monuna eme B 1630 1., momyuymsia XyJOXKECTBEHHOE
BorutomeHue B npomsBeneHusnx JK.-b. Monbepa, D. I'opmana, A. Mrocce, B.A. Monapra, /[x. baiipoHa,
A.C. Ilymxkuna, A.K. ToncToro u Ipyrux aBTOpOB.

JlaHHOE TIOJIO)KEHHE TEOPUH aBTOPCKOTO TpaBa ONMHUpaETCs Ha MPUHATHIE B IUTEPATYPe U UCKYCCTBE
MOpaJIbHO-3THYECKUE HOpMBI U mpaBuia. IIIMpoko H3BECTHBI ciyyad, KOIZJa CIOXKET IPOU3BENEHUS
nepeaBacs OJHUM JIUTEPATOPOM JIPYrOMY M BOIPOC O COaBTOPCTBE MpH 3TOM He Bo3HUKaid. Tak, A.C.
ITymkun noackasan H.B. I'oromro croxersl «PeBuzopa» u «MepTBBIX AyII».

K cogepxanuto npousBeneHus1, KOTOPOE KaK TAKOBOE HE 3alIUILIACTCS HOPMAaMU aBTOPCKOTO IIPaBa,
OTHOCUTCA M TakoW JJIEMEHT MpOU3BENEHUs, Kak ero Ha3BaHue. OJHAKO €ClIM Ha3BaHUE SBIIAETCS
OPUTMHAJIBHBIM, OHO I0JIb3YETCs IPaBOBOM OXPAHOM.

K «ropunnueckn 3Ha4UMbIM» (OXpaHSIEMbIM) 3JIEMEHTaM MPOM3BEICHHUSI OTHOCATCS 00pa3bl U S3bIK
npousBeneHus. llox xyooowecmeenuvim obpazom TIOHAMAeTCs crenuduyeckas Uil UCKyccTBa (opma
OTpa)KEHUS JICMCTBUTENILHOCTH U BBIPAXKEHHSI MBICIEH M UYBCTB XYAOKHUKA. XyIIOKECTBEHHBIH 00pa3
poXmaercs B BOOOpakeHHH XYI0KHUKA, BOILUIOMIACTCS B CO3IaBAEMOM UM IPOU3BEICHUH B TOH TN HHOM
MarepuanbHoi  opme (IIACTHYECKOM, 3BYKOBOM, CIIOBECHOW) W BOCCO3[a€TCS BOOOpaXKEHHEM
BOCIIPUHUMAIOIIET0 UCKYCCTBO 3pUTENs, CIyLIaTessl, YATaTEIs.

B Hayke aBTOpPCKOrO IpaBa CO3JaHHBIC XYMOKHHKOM 0Opa3bl MMEHYIOTCS GHYmpeHHel hopmoil
npousBeneHus. OHa TMONB3yeTCs] TPABOBOM OXPaHOW, TaK KakK SBISAETCS pPE3yJbTaTOM TBOPYECKOM
JESTENBHOCTH U OTpa)kaeT MHAUBUAYAIbHOCTH CBOEro TBopua. CuuTaercs, 4To, B IPUHIUIE, 00pa3bl
MPpOMU3BEACHUSL MOTYT OBITH 3aMMCTBOBAHBI U1 CO3JaHUusl HOBOI'O, TBOPYCCKHU CaMOCTOATCIBHOI'O
IPOM3BEICHNS TIPH YCIOBHHM NPHAAHMS UM HOBOW BHemHeW (opMbl. B sTom ciywae, omHako, 3aKoH
TpeOyeT 00s3aTeNFHOr0 COTNIAcHs aBTOpa IEPBOHAYANBHOTO IPOW3BEICHUS W yKa3aHHE HMCTOYHHKA
3aUMCTBOBaHUA.

Buewmneii ¢popmoii mponsBeneHus SBISETCS S3BIK MPOM3BENCHHS, IOA KOTOPHIM IOHHUMAIOTCS
CBOWCTBEHHBIC aBTOPY CPEICTBA M MPUEMBI CO3/IaHUS XyI0KECTBEHHBIX 00pa3oB. HBIMU ClIOBaMH, SI3BIK
MPOU3BEJCHUA — 3TO COBOKYMHOCTb HCIIONB30BAaHHBIX aBTOPOM H300pa3UTEIbHO-BBIPA3UTEIBHBIX
CpeAcTB. SI3BIK MPOM3BEICHNUS 3aMMCTBOBAH OBITH HE MOJKET; B TAKOM CIIydae HCIONB3YeTCsl IUTHPOBAHNE
C YKa3aHHEM MCTOYHHUKA.

K unciay oObekToB, HE OXpaHAEMBIX aBTOPCKUM IPaBOM, OTHOCATCS IMPEXIE BCEro T€ M3 HUX,
KOTOpbIE HE 00JaJaroT XOTs Obl OJHUM W3 MPU3HAKOB MPOM3BEICHUS HAyKH, JIUTEPATyphl U UCKYCCTBA.
Tak, ecnu IMIOM B XOJi¢ MpPOJCIaHHOH pabOThl JOCTUTHYT HE TBOPYECKHUH, a YUCTO TEXHUYCCKHM
pe3ynbpTaT, OH aBTOPCKUM IpaBOM He oxpansercs. K Takoro poma pesyibTaraM OTHOCATCS, B YAaCTHOCTH,
TCHG(I)OHHI)IG CIIpaBOYHUKH, pacriuCaHusA OBUIKCHHUA, aApPCCHBIC KHHUIM W T.II. TpPpU YCIOBHHU, 4YTO
COCTaBUTEJNIEM HE IIPUMEHEHAa OpUTMHAJIbHAs CXeMa U3JI0’KEHHS CIIPAaBOYHbBIX JaHHBIX.

B cootBeTcTBHE CO CBOEH JOKTPHHON aBTOPCKOE MPAaBO OXPAHSCT JIUIMIB GOpMY, a HE COACpIKaHHe
npousBeacHUs. HblHEe TaHHOE MOJIOKEHHE HAILIO IPsSMOe 3aKperieHue B 1. 4 ¢T. 6 3akoHa 00 aBTOPCKOM
IIpaBe, I/Ie TOBOPUTCA O TOM, YTO aBTOPCKOE IIPABO HE PACIPOCTPAHAETCS HA MIEH, METOJbI, IIPOLECCHI,
CHCTEMBI, CIOCOOBI, KOHIICHIIMH, OTKPBITUS, (akThl. HeKoTopble W3 TEepedyrcIeHHBIX pe3yIbTaToB
WHTEJUIEKTYaJIbHOU JEATEIbHOCTH OXPAaHAIOTCS WHBIMH HHCTUTYTaMH IpaBa, B YaCTHOCTH MaTEHTHBIM
IPaBOM; BOTIPOCHI OXPAHBI APYTHX JOCTIDKCHHH 00CYKIAal0TCs B HAyYHBIX Kpyrax. Ho camu mo cebe upew,
MIPUHIUIEL, (aKTEl U MOXOOHBIE UM PE3yNbTAaTHl WHTEIUICKTYAIBHON IEATEIFHOCTH aBTOPCKOE MpPaBO HE
OXpaHseT

Hapsny ¢ 1ogoOHBIMH  OOBEKTaMH CYHIECTBYIOT TMPOM3BEACHUS, OOJaJalolie BCEMHU
HEOOXOAUMBIMH JJIsl OXpaHbl NMPHU3HAKaMH, HO HE OXpaHsAeMble aBTOPCKUM I[PAaBOM B CHUIIY HPSIMOIO
yKazaHus 3akoHa. K uX 4uciy OTHOCSTCS CIEAYIOUINE YeThIpe KaTerOpuu MpOU3BEACHUH.



Bo-miepBbIX, HEe TONB3YIOTCA NPABOBOH OXPAaHOW INPOM3BEAEHHS, CPOK OXPaHBl KOTOPBIX HCTEK.
Bomnpoc 0 cpoke AeiCTBUS aBTOPCKOro MpaBa OyAET pacCCMOTPEH HILKE 3ECh XK€ OTMETUM, UTO UCTEUEHUE
CpOKa OXpaHbl HHKaK HE BIMSCT Ha OXpaHy AaBTOPCTBA, HMMEHU aBTOpa M HENPHUKOCHOBEHHOCTH
IIPON3BEACHHS.

Bo-BTOpHIX, U3 chepsl MPaBOBOH OXpaHBI UCKIIOYEHB! O(UINATBHBIEC JOKYMEHTHI, HX O(UIHaIbHbIE
HEePEBO/IbI, a TAKXKE FOCYJAPCTBEHHbIE CUMBOJIBI U 3HaKkHU. OO0 UX MPaBOBOM pexxuMe OYJIET CKa3aHO HIDKE.

B-Tperpux, B CHIly IPSMOTO yKa3aHHS 3aKOHA HE OXPAHAIOTCA aBTOPCKHM IPaBOM IPOHM3BEICHUS
HapoIHOTO TBOpuecTBa. K HUM OTHOCATCS IPOU3BeNeHNS (HOTBKIIOPA — YacTYIIKH, IOTOBOPKH, aHEKIOTH,
TaHIbl ¥ T.I., MPOU3BEACHUS HAPOJAHBIX XYHO0XKECTBEHHBIX IIPOMBICIOB, HAPOJHbBIE KOCTIOMBI,
TpaIULUOHHAsT apXUTeKTypa U T.JI. IIpHUnMHON HCKIIIOYEHUS] MPOM3BEICHUN HApOJHOTO TBOPYECTBA U3
cdepsl 0XpaHbI SBISIETCA TO, YTO aBTOPCTBO HA HUX HE MOXKET OBITh YCTAHOBIICHO, TaK KaK MX aBTOPOM
SBJISIETCSI HAPOI.

B-ueTBepTHIX, HE MPU3HAIOTCS O0BEKTAMU ABTOPCKOTO INPaBa COOOIIEHMS O COOBITHSX M (paKTax,
uMeromye nHQOPMAIMOHHBIN XapakTep. B camom mene, GecctpacTHass MHpOpMAmUs O TOM HIH WHOM
(axTe SABIAETCSA JHIIB TOYHBIM €r0 OTPa)KEHHEM M HE BKJIIOYAET 3JIEMEHTOB TBOPYECTBA. TaKoOBHI, B
JaCTHOCTH, KpaTKue cOOOIIeHUs TenerpadHeIXx HH(GOPMAIMOHHBIX areHTCTB, O(QHIMaIbHAsS XPOHHKA,
COOOIIEHNEe 0 KPUMHHAIBHBIX MPOUCIIECTBHAX M T.II. IloCKONBKY Ha MEpBBIA IIaH 34ECh BBIABHUTAIOTCS
TOYHOCTh W OINEPAaTHBHOCTh MH(OpPMAIMM, OHA IMOJaeTcs, KaK IPaBHIIO, B OUYCHb CXKAaTOM BHAE, HE
OCTAaBIISIOIIEM MECTa AJISl IPOSIBIICHUS aBTOPCKOM MHIUBUYalbHOCTH.

EnuHCTBEHHOE, HAa YTO BIIPaBE IPETEHIOBATH aBTOP COOOIICHMS WM BIEPBbHIE OIyOINKOBABIIUH
€ro opraH MaccoBoil WHQoOpMamumy, — 3TO TpeOOBaTh YyKa3aHUA JPYTMMH OpraHaMH II€YaTH,
COOOIMIAIOIINMH JaHHYI0 HHGOPMAILIHIO, HA HCTOYHHK €€ IIePBOHAYaNIbHOro 0OHapogoBanus (cT. 23 3akoHa
PC®CP «O cpenctBax MaccoBoi HHPOPMAIHNY).

B Tex ke cmydasx, Korja cooOIIEeHHE O TOM HIM WHOM COOBITHH COIPOBOXIACTCS aBTOPCKUM
KOMMEHTapHeM, OLICHKOM 3HAa4MMOCTH MPOHUCLIEIIEro, MPOTHO30M JalbHEHIIEro pa3BUTHUS COOBITHI,
aHAJIM30M MJIM MHOM MHTEpIpeTaIell, OHO IPHOOPETaeT PeKUM 00bEKTa aBTOPCKOTO TIpaBa.

a. Jlumepamypusie u Xyooxcecmeennvle npouseedeHus

B XIX B. aBTOpHI bepHCKOI KOHBEHIIMHU U Pa3pabOTUNKK 3aKOHOATENbCTBA IO aBTOPCKOMY ITIPaBy
pa3HBIX CTpaH paccMaTpUBAIM OXpaHy JMTEPATypHBIX U XYAO)KECTBEHHBIX IPOM3BEAECHUH Kak
HEPBOOUEPEHYIO 3a1ady ITOr0 MHCTUTYTA MpaBa. B mepBoil ke ctatbe KonBeHIMu ropopurcs: «CTpaHsl,
K KOTOPBIM NpHMeHsieTcsi Hacrosmias KouBenuus, obpasyror Coro3 il OXpaHBI IIpaB aBTOPOB Ha HX
JUTEpaTypHBIE M XYIOXKECTBCHHBIE TIpOW3BeICHUs». [lo Mepe TOSBICHHS HOBBIX  (pOpPM
MHTEJUICKTYaJIFHOTO TBOPYECTBA, HANPHMEpP, KHHOPMIEMOB, ITOCIEIOBATEIIFHO MPOBOAMICS U IIEPECMOTP
BepHCKOM KOHBEHLMHM, YTO IIOCTENEHHO MPHBEIO K PACHIUPEHUI0 ACHUHULUHM «IUTEpaTypHBIE U
XyIOKeCTBeHHBIE mpousBeAeHus» B cr. 2(1). B Hacrosmiee Bpems aeduHuius chopMynnpoBaHa
CIIEAYIOIIUM 00pa3oM:

«TepMUH «INTEpaTypHbIE U XYH0KECTBEHHBIC MPOU3BEICHUS» OXBAaTbIBAECT BCE IPOMU3BEICHUS B
o0JyacTu JUTEpaTyphl, HAYKH M MCKYCCTBA, KakuM OBl crtocoOoM U B Kakod Obl (popMe OHM HU OBLIH
BBIPOKCHBI, KaK-TO: KHUTH, OpOIIIOPHI M JpPYyTHe NHCHMCHHBIC IPOWU3BEACHUS; JEKIUHU, OOpaIleHUS,
OpONOBEIU U APYrHe MOJOOHOro poja MPOU3BEACHUS, ApaMaTHUECKHE U MY3bIKAIbHO-ApaMaTUYECKUe
MPOU3BEICHHUS, XOopeorpaduiaeckue MPOU3BEACHUS U ITaHTOMHMBI, MY3BIKAIBHBIC COUMHEHUS C TEKCTOM
i 0e3' TekcTa, KUHeMaTorpaduieckne MPOM3BEACHHS, K KOTOPHIM HPUPABHUBAIOTCS MPOM3BEICHHUS,
BBIPAKCHHBIE CIHOCOOOM, AaHANOTMYHBIM KHHEMAaTorpa(puu; pHUCYHKH, TIPOU3BEICHUS JKUBOIIUCH,
ApXUTEKTYpPbl, CKYJBNTYpHI, Ipapuku U aurorpaduu; ¢ororpaduueckue IPOU3BEICHUS, K KOTOPHIM
NPUPaBHUBAIOTCS TIPOM3BEACHUS, BBIPAKCHHBIE CIIOCOO0M, aHAJOTWYHBIM (oTorpaduu; MpPOU3BEICHUS
MPUKIATHOTO HWCKYCCTBA; MILTIOCTPAINH, Teorpaduveckue KapThl, IDIAHBL, ICKU3Bl W IDIACTHUCCKHE
MPOU3BEICHHUS, OTHOCSIINECS K reorpaduu, Tonorpadun, apxuTeKType I HayKaM».

HanynonanbHOe 3aKOHOATENBCTBO IO ABTOPCKUM IIpaBaM JOJDKHO OXPaHATh «BCE IIPOU3BEICHUS B
o0JlacTH IUTEepaTypsl, HAYKH HIU HCKyccTBa». Ilpm 3TOM mepedeHb MPOW3BEACHUH, OTKPHIBAIOIIMIACS
CIIOBAMU «KaK-TO», SIBIISICTCS IPUMEPHBIM, a He ucuepneiBaromuM. [Iporpammuoe obecneuenue yist O9BM
IpeAcTaBiIsieT co00i HaMBaKHEHUIIMI pe3yNbTaT TBOPUYECKOW pabOTH, HE YHOMSHYTHIH B IepeuHe. DTOT
rpo6en 6611 BoctonueH ct. 10(1) Cormamenust TPUIIC:

«KomnbroTepHbIe NporpaMMsl, Oyb OHH B (hOpMe IPOrpaMMBbl UK alTOPUTMA, OXPAHSIOTCS TaK XKe,
KaK M JIMTEpaTypHbIE IPOM3BEACHUS 110 bepHCKO KOHBEHITUH...»

B ctr. 4 Joroopa BOUC mo aBTOpCKMM TIpaBaM TaKXe BKJIIOYCHBI IOJIOKEHHS 00 OXpaHe
KOMIIBIOTEPHBIX MPOrPaMM:

«KoMmmbploTepHBIE TPOTpaMMBI  OXPAHSIOTCS KaK JIMTEpaTypHBIC TIPOM3BEACHUS, B IIOJHOM
COOTBETCTBUH CO CMBICIOM CTaThbil 2 BepHCKON KOHBEHIMH. DTOH OXpaHOH OXBATBHIBAIOTCS BCE BHJIBI



KOMITBIOTEPHBIX MIPOTPaMM, B KaKkoi OBl (popMe OHH HU BEIPAIKAIIUCHY.

[TonmoxxeHne 00 oOXpaHE KOMIBIOTEPHBIX MPOTPaMM B PEKUME JIMTEPATypHBIX MPOU3BEICHUN
MOPOXKAAET P CIOXKHBIX BOMPOCOB. [IporpaMMHOe oOecrieueHre CIIy>KUT YHCTO MPAaKTUYSCKUM IIEIIsM.
YacTo ¢ MOMOINBIO IPOTPaMMBI 3aMEHSIOTCS JJIEMEHTHI TEXHHYECKOTO0 O0OpYIOBaHWS, KOTOPHIC B
«JIOTMPOTPaMMHBI» TEPUOJA pellajd KOHKPETHbIe 3anaud. [IporpaMMbI-pelakTOpbl MOTYT 3aMEHUTb
MUIIYIIAE MAIIWHKY; 3JEKTPOHHOE 3a)KUTaHHE B KOMIIBIOTEPE aBTOMOOWIIS 3aMEHSET TpaJWIIMOHHBIC
CHCTEMBI, KOMIBIOTEPU3NPOBAHHBIE CHCTEMBI KOHTPOJISI TEMIEpAaTyp BBITECHSIIOT MEXaHHICCKUE
TepMocTaThl. Ecnu Obl HE CyLIECTBOBAJIO MATEHTOB Ha MHINYIIHE MAIIWHKH, CHCTEMBI BCIPBICKA MU
TEPMOCTaThl, OHU Obl He OBLIM 3aIUINEHBI OT CBOOOJHOTO KOMHMPOBAaHHWA. Temeph MOSBUIACH OXpaHa
KOMITBIOTEPHBIX IPOTPaMM, KOTOpPBIEC BHINOIHSIOT aHAJIOTHYHBIC (PYHKIMH. DTO C IOJHONH OYE€BHAHOCTHIO
O3Ha4YaeT pacimupeHre o0beMa TOHATHS WHTEIUICKTyadbHOW COOCTBEHHOCTH. Bo3HHKaeT Bompoc,
HACKOJIFKO BEJIMKO 1TO pacimpeHne? B uyacTHOCTH, B CyneOHON NpakTUKE pa3HBIX CTPaH BO3HUKIH
OoJbIMe TPYAHOCTH, CBSI3aHHBIE C IPUMEHEHHEM TIOJIOKEHUH aBTOPCKOTO IIpaBa K OXpaHe KOMITBIOTEPHBIX
IporpaMM, IO aHaJoruu ¢ monoxkeHueM [loroopa BOUC mo aBTOpcKHUM IpaBaM O TOM, YTO «OXpaHa
ABTOPCKUM TPaBOM PACHpOCTpaHseTcd Ha OOBEKTUBHO BBIPAKEHHBIE PE3yJIbTaThl HHTEIICKTYalbHOM
JESITETLHOCTH, HO HE PAacIpoCTpaHsIeTcs Ha UJEH, MPOIECCH, CIOCOObI, KOHIICTIIIUN WIH MaTeMaTHIeCKue
(dopMynEl B 4HCTOM BHAE». [IpEMEHEHHE JTOTO IOJIOKEHHs TPYOHOCTEH He mpencTaBiser. [lupartckoe
UCTIOJIb30BaHNE KOMIBIOTEPHBIX IPOTpamMM B (JopMe CHSTHS KOMUI C IUCKOB WM UHBIX HOCUTENEH — 3T0
SBHOE MPOTHUBOINPABHOE 3aMMCTBOBAaHHE OOBEKTHBHO BBIPAKEHHOTO pe3ylibTaTa 4yKOH TBOPYECKOMH
JESITeIFHOCTH.  3aMMCTBOBAaHHME OCHOBHOTO TIPHHIIMIA JEHCTBHSI TEPMOCTAaTa, BBIPAXKAIOMIETOCS B
TpeOyeMOM MOBBIIICHUH WITH TOHXEHUU TeMIepaTypbl (HalmpuMep, KOrja Hy»KHO 000rpeTh MOMEIICHUE,
KOTJla BC€ JO0Ma, CHHM3UTHb TEeMIepaTypy, KOorja Bce Ha pabdoTe WJIM HOYBIO, KOTJa BCE CIST, TEIIO
YKPBIBIIKCE), BIIOJHE IIPaBOMEPHO, IIOCKOJBKY 3aUMCTByeTCss cama wuzaess win cmoco6. Ho Bor
IEWCTBUTENEHO TPYIOHBIA BOMPOC BO3HHMKAET, KOTAAa 3aMMCTBOBaHHE HIET Ha Ooiiee BHEICOKOM YpPOBHE
KOITMPOBaHMSI JIETaJIel, a He UeH, U He B (JOpME MPOCTOTO MEPETNUCHIBAHUS Ty KOTO TEKCTa.

Cratbst 7 3akoHa P® «O0 aBTOPCKOM TpaBe M CMEXHBIX PaBax» OTHOCHT K 0OBEKTaM aBTOPCKOTO
mpaBa IOUPOKWHA KpPYr MpOHM3BeNCHWH TBOpUecTBa. [lo CpaBHEHHIO C paHee JeHCTBOBABIINM
3akoHogatenbctBoM (cT. 475 TK PCOCP 1964 r.) kpyr OXpaHSeMBIX IPOM3BEACHHMN, BO-TIEPBBIX,
3HAYUTENFHO pACIIUpPEH 3a CYET BKIIOYCHHS B COCTAB OOBEKTOB aBTOPCKOTO IIpaBa HOBBIX BHIOB
MIPOM3BEICHHI, B YACTHOCTH NPOU3BEACHUI CaIOBO-NIAPKOBOTO MCKYCCTBa, AM3aliHa, KapTorpaduiaeckux
npousBefeHud, nporpamm s OBM u ap. Bo-BTOopbiX, OH cTan Oojee ymopsaouYeHHBIM, MOCKOJIBKY
MOCTPOEH C YYETOM PasziUurii, CYHIECTBYIOIINX MEXAYy Coco0aMHU BBIPAKEHUS Pa3UYHBIX PE3yIbTaTOB
TBOpuecTBa. KoOHEUHO, W ceifyac HEKOTOpBIC BHIBI TPOM3BEACHUH, BBIACICHHBIE 0CO00, IEIUKOM
MOTJIOIIAIOTCS APYTUMH BUJAMH Mpou3BeaeHuid. Tak, HanmpuMep, nepeBoabl U COOPHUKH MOANANA0T MO
MOHSTHE JINTEPATYPHBIX Mpou3BeneHui. ONHAKO 0cHOBHOE Ha3HAYeHue 3aKPETIIICHHOTO B 3aKOHE MePedHs
OXpaHACMBIX MPOU3BEICHUI COCTOMT HE B TOM, YTOOBI JaTh WX HACAIBHYIO KIACCH()UKAIHIO, a B TOM,
9TOOBI OMpazums 6 OMHOCUMENLHO YROPSAOOYEHHOM Gude ux Haubonee pacnpocmpanenivle 8uovl. IHBIMH
CJIOBaMH, 3HAUCHHE 3aKPETJICHHOT'O 3aKOHOM IEPEeYHs OOBEKTOB aBTOPCKOTO IpaBa 3aKJIIOYAETCS B TOM,
9T0OBl TIOKa3aTh, B KAaKUX HamOOJee paclpOCTPaHEHHBIX (OpPMax MOTYT BBIPAXKATHCS TBOPUYCCKHE
MpOM3BENCHHS, HA3BaTh HMX BO3MOXHBIE BHIBl M TEM CaMbIM HCKIIOYUTH CIIOPHl OTHOCHTEIHHO
OXPaHOCIIOCOOHOCTH OOJILIIMHCTBA U3 HUX.

Hampumep, B poccHIiCKO# IOPHIMYECKON JUTEpaType MHOTOKPATHO YKa3bIBaJOCh HAa TO, UTO
mporpaMMsI i1t OBM 1 6a3bl TaHHBIX OTBEYAIOT BCEM IPH3HAKaM 0OBEKTOB aBTOPCKOTO IPaBa U JTOJKHBI
ObUIM TMOJIB30BAaTHCS OXPAHOH ellle Mo paHee AeHCTBOBABLIEMY 3aKOHOINATENBCTBY. OJHAKO MOCKOJBKY
3aKOH MPSIMO HE OTHOCHJI X K aBTOPCKUM MPOU3BEACHUSM, 3TO CITY>KUJIO OJJHOW W3 TJIABHBIX ()OPMAIIbHBIX
NPUYXH HEMPEAOCTABICHHUS UM aBTOPCKO-TIPAaBOBOM OXPaHHI.

Crnenyer MOAYEPKHYTH, YTO 3aKPEIUICHHBIH 3aKOHOM HepeyeHb OXPaHSIEeMbIX MPOU3BENCHHH HOCHUT
NpUMEPHbLU, OPUEHMUPOBOUHBILI XapaKTep. EcIu TOT WM MHON TBOPUYECKUH pe3yNbTaT HE MOJANATAcT HU
0] OIWH W3 NEPEUYHNCICHHBIX B 3aKOHE BHIOB IPOM3BEACHUH, HO OTBEUACT BCEM TPEOYEMBIM IO 3aKOHY
YCIIOBUSIM, OH MPU3HACTCS MPOU3BEACHUEM U IONB3YETCs] TAaKOW jK€ OXPaHOH, Kak M MpsSMO Ha3BaHHEIC B
3aKOHE OOBEKTHI ABTOPCKOTO MPaBa.

0. Ilepesoowt, adanmauuu u od6padomku

CamocTosiTenbHasE padoTa, MMOCTPOCHHAS HA JPYTUX HPOM3BEACHUSAX, MOXET OBITH TBOPUECKOU
JESTEBHOCTBI0 C BBIPAXKEHHBIM PpE3yJIbTaTOM, YTO SBIISETCS HEOOXOIUMBIM YCJIOBHEM ISl OXpaHbl
aBTOpCKUM mpaBoM. B ct1. 2(3) BepHckoit KOHBEHIIMH TOBOPHTCS:

«IlepeBoapl, afanTanuy, My3bIKJIbHbIE APAHKUPOBKH M JIpyrHe NEPENENIKH JIUTEPATYpHOIO WIH
XYI0KECTBEHHOTO MPOM3BENCHHS OXPAHIIOTCS HapaBHE C OPUTHHAIBHBIMU MPOM3BEICHIAMH, Oe3 ymiepoa
npaBaM aBTOPOB OPUIMHAIBHOTO IPOU3BEICHUSY.



Bompoc B ToM, KakoBa JOIDKHA OBITH CTENCHb IEPENEeNKH OPUTHHAIBHOTO MPON3BEICHHUS, YTOOBI
CTaTh CaMOCTOSITENbHBIM OOBEKTOM IPABOBOM OXpaHBL SICHO, YTO MEpEeBOJ poMaHa C (hpaHIy3CKOro Ha
AQHITIMMCKUM A3BIK OXpPAaHSAETCsl aBTOPCKUM IIpaBoM. B paBHON cTemeHu oxpaHa aBTOPCKUM IIPaBOM
pacIpoCTpaHsieTcss Ha IepeNeNKy poMaHa B cleHapuil KuHO(mibMa. Ho mIpeanonoxuM, 4To HEKWH
u3garens OepeT poMaH ACBATHAALATOTO BEKa, MEHAET ero opgorpaduio Ha COBPEMEHHYIO U Habupaer
TEKCT HOBBIM mmIpu¢pToMm. Jpyroil m3garens NpocTo KONMHPYeT MOJACPHH3MPOBAHHBIN BapHaHT pOMaHa.
Bonpoc: wMmeer M mepBbId W3AaTeNbh TpaBO TpeOOBAaTh aBTOPCKOH mpaBoBod oxpanbl? [lo
3aKOHOJATENIbCTBY MHOTHX CTPaH OTBET OyJeT OTPULATEIbHBIM, IIOCKOIBKY AJS MOJYUYEHUs pe3yabTaTa He
OBUIO 3aTPAaYeHO TBOPUCCKHUX YCHIIHH.

ABTOpPCKOE MPABO OXPAHSAET HE TOJILKO TE MPOU3BEAEHHS, BCE AIEMEHTBI KOTOPBIX OPUTHHAIIBHBI, HO
U TaKWe TPOU3BEJCHUS, NPH CO3aHWM KOTOPBHIX OBUIM 3aMMCTBOBAHBI 3JIEMEHTHI Ty>KHX IPOU3BEICHHUH.
JlaHHBIC TPOU3BEICHHS CYHTAIOTCS MPOM3BOTHBIME (3aBUCHMBIMH) U BKIIOYAIOT B ceOst mepepaboTKH,
TIEPEBO/IbI, APAHKUPOBKY, aHHOTAIINH, pedepaTsl, 0030phI U T.II.

OCHOBHBIM KpUTEpPHEM Ul NPEAOCTABICHUs MPABOBOM OXpaHbl MPOH3BOJHBIM IPOU3BEICHHUAM
ABIsIETCSl TpeOOBaHUE TBOPUECKOI CaMOCTOSTENBHOCTHU 10 CPABHEHHIO ¢ OopuruHanoM. Kak mpasuio, 3To
BBIPAKACTCSl B NPUAAHHM INIPOM3BEACHUIO HOBOHM (hOPMBI, OoTpaxaromied opuruHaia. Tak, IpHu mepeBone
JIUTEPaTYPHOrO IPOU3BEIECHUS HA JPYrod s3bIK MPOUCXOJUT TBOPUYECKOE BOCCO3AAaHHE IEPEBOAMMOTO
IpPOU3BECHUS B HOBOU A3BIKOBOM (popMe. YpOBEHb NEpeBO/a ONPEAEIeTCs B IEPBYIO O4epeab YMEHHEM
MEepeBOUMKAa MAaKCHUMAJIBHO TOYHO IIE€peAaTh CHEUU(HUKy 0Opa3sHOro CTWIS aBTOpPa OPUTHMHAIBHOTO
npousBeneHns. OIHAKO COBEPIICHHO OYEBHIHO, YTO B JII0OOOM TBOPYECKH BBIIIOJIHEHHOM IEPEBOJIE
HEU30€)KHO OTpPaKaeTcss M UHIUBHUIYaNbHOCTh JIMYHOCTH CaMoro mepeBomuuka. Tak, mepeBonst B.JL
ITacTepHaka enBa Jiu MOKHO nepenyTarts ¢ nepesogamu C.f. Mapmaka. Ecinu, ogHako, Tpyl IEpeBOAYUKA
HE SBJIAETCS TBOPYECKHM M CBOAMTCA JHMIIb K JIOCIOBHOMY MepeBoxy 0Oe3 Haiekamied HaydyHOH U
JIUTEepaTypHOH 00paboTKH, TaKOH TepeBo] 00BbEKTOM aBTOPCKOTO IpaBa HE NMpu3HaeTcsa. Peds naeT o Tak
Ha3bIBAEMBIX IIOACTPOYHBIX IIEPEBOJAX, IIPAaBOBOM pEXKHMM KOTOPBIX [JAaBHO BBI3BIBAET CIIOPBI B
UUBHIMCTUYECKON nuTeparype. 110 MHEHHMIO HEKOTOPBIX YYEHBIX, 3aKOH HE JENaeT PasHHULBl MEXIY
JIUTEPaTYPHBIMU U MOACTPOYHBIMU NIEPEBOIAMH, IPU3HABAsi 0OBEKTaMU aBTOPCKOTO IIPpaBa U Te, U IpyTHUE.
OpnHako nofoOHast TOUKa 3peHUsl OblIa OTBEPrHYTa OOJIBIIMHCTBOM YUEHBIX U HE MONy4HIa HOAJEPKKH B
cyneOHol mpakTuke. IIpOTHBHUKM HpU3HAHHA MOACTPOYHOTO IIEPEBOJA OOBEKTOM aBTOPCKOTO IIpaBa
CIpaBeUIMBO YKa3bIBAIOT HA TO, YTO IPOCTasl MOACTaBKA AKBUBAJIECHTHBIX CIOB IMOJ TEKCT OPHUIHMHAIA
TpeOyeT He TBOPYECTBA, a JIUIIb 3HAHUS COOTBETCTBYIOIIUX sI3bIKOB. Clle0OBAaTENbHO, TAKOH MEpPEBOA
OMM30K HE K TBOpPYECKOM, a K MexaHHM4Yeckod pabore. TouHO Takylo e 3ajady BBIIOJIHSET Tak
Ha3bIBAEMbIM MAaIlMHHBIA NEPEeBOJ, KOTOPBIM JEIaroT COBPEMEHHBIE JJIEKTPOHHBIE JIMHTBUCTHYECKUE
cucrtembl. KpoMe TOro, moAcTpouHBI MEpPEeBOA, KaK MPaBUIO, CIYXKUT JHUIIL NMPOMEXKYTOUHOH (opmoit
CO3JIaHMs JIUTEPATYPHOTO MEPEBOJAa U MOITOMY Kak OBl «pacTBOpsETCS» B MocieaHeM. Takum o0pazom,
00BEKTOM aBTOPCKOTO MpaBa ABIISAETCS JIUIIb TBOPUECKN 00paOOTaHHBIN INTEpaTypPHbIHA TIEPEBO/,.

JpyriM HENpeMEHHBIM YCIOBUEM BO3HUKHOBEHHUsS AaBTOPCKUX IIpPaB Ha TaKOe IPOU3BEACHUE
ABJISIETCS] COOJIIOJICHUE €T0 CO3aTelIeM IIPaB aBTOpa MPOU3BEACHUS, TIOABEPTIIIErOCs IEPEBOTY, EPEICTIKe,
apamXHpPOBKE MM JIpyroi nepepadboTke. Kak mpaBuio, 3akoH TpeOyeT, 4TOOBI C aBTOPOM OPHUTHHAIBEHOTO
IIPOM3BEACHHS OB 3aKJII0UEH JOTOBOP Ha MCIIOJIB30BAHKE €r0 TPY/a VIS CO3JAHMS Ha eT0 OCHOBE APYTOT0
TBOPUECKOTO MNpOM3BeAcHUs, Ju00, MO KpaiHed Mepe, €My TapaHTUPYIOTCS COOJIIOAEHUE
HEMMYIECTBEHHBIX MIPAB U BBIILIATA CIPABEIMBOrO BO3HAIPAKIECHHUS.

6. Opuyuanvhovie mexcmol IOPUOUUECKO20 XapaKmepa

Crarbs 2(4) BepHCKOW KOHBEHIHH IMPEAyCMAaTPUBAET, YTO «3a 3aKOHOAaTeabcTBOM crpan Coro3a
COXpaHsIeTCSI TPaBO OMNPENENIATh OXpaHy, KOTopas OyAeT NpeAOCTaBIATHCS O(UIMATBHBIM TEKCTaM
3aKOHOJATENFHOrO, AAMHUHUCTPATUBHOIO U CyNeOHOTO XapakTepa M O(UIHAIBHBIM IMEPEeBOAaM TaKUX
TekcToB». [lo 3aKOHOJATEIhCTBY MHOTHX CTpaH OQUIMaIbHBIE TEKCTHI | IOPUANYECKOTO XapakTepa
HCKITIOYAIOTCS U3 cephl IPaBOBOW OXPAHBI U BXOIAT B chepy MyOIMIHOTO UCTIONB30BaHUSA. MOTHB 31eCh
ACeH, — JaTh TpakJaHaM HEOTpaHHYEHHBIH AOCTYN K MpaBy. B HEKOTOPBIX CTpaHax PeXHUM OXpaHbl HE
pacmpocTpaHsaeTcsl TOIBKO Ha COOCTBEHHO O(HUITMAIbHBIE TEKCTHI FOPUANYECKOTO XapakTepa. B psne ctpan
3aKOHOAATENFHBIC TEKCTHI CAETall NOCTYHHBIMH B MHTepHeTe. B CBS3M CO CKa3aHHBIM BO3HHUKACT JBa
THUIA BOIIpOCa.

IlepBeIif KacaeTcss MpaB aBTOPOB O(HIHAIBHBIX TEKCTOB — TOCYIAPCTBEHHBIX CIIy’)KaIlUX.
CaykaImye UCTIONHHUTENBHBIX W 3aKOHOIATEIFHBIX OPTaHOB BIIACTH T'OTOBSAT MPOEKTHI 3aKOHOB, KOTOpHIE
mmo3ke MpUHUMAIOTC odunmanbHo. CyIObH BBIHOCSIT CBOM DPEIICHUS B MUCbMEHHOM Buae. I1ockombKy
3aKOHOJATENH, CYyJIbH U APYTHe CIy>Kallhe MUIIYT TEKCThl IOPUANYECKOTO XapaKTepa B X0/A€ HCIIOIHEHUS
CITy’)KeOHBIX 00s3aHHOCTEH, MOHATHO, YTO HMMYIICCTBEHHBIC IpaBa Ha IaHHBIE (OPMBI MPOHM3BEICHUI
JOJDKHBI IPUHAUIEKATh HE M, a TOCYIapCTBY. bpIIo OBl Takke HEYMECTHO B MOJTHOM O00BeME MPHMEHSTD



TEOPUI0 HEHMYILECTBEHHbIX IpaB K aBTOpaM MOJOOHBIX TEKCTOB. B JemMokparnyeckoM oOIIecTBE
3aKOHOJATEeNbHBIE OpPTraHbl NOJKHBI ObITh CBOOOAHBI B TOM, YTOOBI BHOCHUTh M3MEHEHHUS WJIM OTMEHSTDH
3aKOHBI, 1aXKE €CIIM 3TO 3a/eBacT YyBCTBA T€X, KTO CO3/1aBaJl OPUTHHAIBHBIA TEKCT. PaBHBIM 00pa3oM B
WHTEpecax IOCTIDKCHHS CHpPABEIIMBOCTH MOTYT IepecMaTpHBaThCs M cyaeOHBIe pemieHns. CliokHee
OOCTOUT [Iel0 C TPOEKTaMH 3aKOHOJATENBHBIX TEKCTOB, pPa3padaTbiBaéMbIX HETOCYAapCTBEHHBIMU
opranaMmu. B HekoTopbIx crpaHax, Hanpumep B CIIA, umeroTcs BIUATENbHBIE YAaCTHBIE OPraHU3ALIUU,
3aHUMalOLIeCd HallMCaHUEM IIPOEKTOB 3aKOHOB, U YaCTUYHO OHM CYLIECTBYIOT Ha JOXOJbI OT aBTOPCKHUX
IpaB Ha 3TU MpoeKThl. OHU HE TPeOYIOT KOMIEHCALMU OT FOCYAapCTBa, KOT/la X MPOEKT MpeBpalaeTcs B
odunuaibHbI 3aKk0H. HO OHM B MOJNHON Mepe MCHOJNB3YIT CBOE HCKIIOYHMTENBHOE MPAaBO Ha MPOJAXy
IPOEKTa 3aKOHA. BBIIO OBl COBEpIIEHHO HENPHEMIIEMO pa3peIlnTh TAaKUM OPTaHM3AIMSIM 3alpeniaTh
NIPUMEHEHUE 3aKOHOB Ha OCHOBE HX MPOEKTOB. MOXHO JIMIIb CTaBUTh BONPOC O BBEACHUU
IPUHYAUTEIBHOTO JIMLEH3UPOBAaHUs, IIpU KOTOPOM aBTOpPaM IIPOEKTOB 3aKOHA BBIILIAYMBAIOTCS
OTYHCIICHUS] OT TPOJAKH O(UIMANTBHBIX TEKCTOB, KTO OBl MX HH HpPOJaBall — TOCYAAPCTBEHHBIA WIN
yacTHbIN cektop. Kpome Toro, BoO3MOXKeH U Takoi BapHaHT, KOTJa aBTOPbI IPOEKTa Jal0T COrjlacue Ha ero
JanbHelIIee UCIOIb30BaHuE €3 NOTyYeHUsI KOMIIEHCALUY.

Poccuiickoe 3akOHOJATENIHCTBO HCKIIOYAET O(HIMANbHBIE JTOKYMEHTHI, UX TMEPEBOJBI, a TaKXkKe
rOCyJapCTBEHHBIE CHMBOJBI M 3HAKH W3 cepbl aBTOpcKoro mpasa. K 4nciry opHIHaIbHEIX TOKYMEHTOB
OTHOCSATCA 3aKOHBl M JApYrde akThl HOPMATHBHOTO XapakTepa: HWHCTPYKIMH, CTaHAApTHI, YCTaBbl
IOPUIMYECKUX JIMI], TIPaBIiIa U T.1.; Cy/IeOHBIE PEIICHUS U JPYTHE aKThl PABOIPUMEHUTEIBHBIX OPTaHOB,
a TakkKe HHBIC O(UIMAIBHBIC MTOKYMEHTHI, HCXOJSIINEC OT OPraHW3aldi W JOJDKHOCTHBIX JIHIL.
Tl'ocynapcTBeHHBIMU CUMBOJIAMU U 3HAKaMU CUUTarOTCA (haru, repObl, THMHBI, Op/I€HA, IEHEXKHbIE 3HAKU U
T.I. BONBIIMHCTBO M3 Ha3BAaHHBIX JOKYMEHTOB, CHMBOJIOB M 3HAKOB SBJISIOTCS TBOPYECKUMHU
IPOM3BEICHUSAMHE, aBTOPHI KOTOPHIX M3BECTHBHL. B 3TOM CMBICIIE OHM HHYEM HE OTIMYAIOTCS OT OOBIYHBIX
MIPOU3BENIEHUM, OXpaHIEMbIX aBTOPCKUM NpaBoM. OJHAKO KaK TOJIBKO JaHHOE IPOU3BEJCHHE B PE3YJIbTaTe
ero npuHATHA (YTBEp:KACHUs, OMOOPECHUS) MOTydYaeT PEXUM O(DHIHATFHOTO JOKYMEHTa, CHMBOJA WA
3HaKa, OHO HM3MCHSET CBOW IPaBOBOH pPEXUM. DTO W TOHATHO, TaK KaK yKa3aHHBIE OOBEKTHl MOTYT
3¢ GEKTHBHO BBHIOIHATH CBOIO POJIb JIUIIL B TOM CIIydae, €CIH OHU HCIONB3YIOTCS IMIHPOKO U 0e3 KaKHX-
100 orpaHUYEHUH.

2. Cobpanusn couuHeHUll u AHMONI0ZUU

Cratbst 2(5) BepHCKOIM KOHBEHIIUH TJIACHT:

«COOpHHMKH JUTEPATypHBIX M XYIOXKECTBCHHBIX MPOM3BEICHHUN, HANpUMEp OSHIMKIONCIUN U
aHTOJIOTHM, MpEeACTaBIAOIIME CO000il Mo mombopy U PpACIONIOKEHHIO MaTepuanoB pPe3ylbTar
UHTEIJICKTYyaJIbHOTO TBOPYECTBA, OXPAHSIOTCA KaK TakoBble, Oe3 ymiepba mpaBaM aBTOPOB KaXKJIOT0 U3
IPOM3BEICHNH, COCTABIIAIONIETO YaCTh TAKUX COOPHUKOBY.

TUNMYHBIM NPUMEPOM TAKOro COOPHMKA MOXKET CIIYyKUTh KHHMra «Jlydinue aHriIuicKHe HO3MBI
JEBSITHAAIIATOTO Beka». lM3garens TpOSBHMI TBOPUECKHHM MOAXOX K OTOOPY U PAaCIOJIOKCHHIO
CTUXOTBOpeHMH. BMmecte ¢ Tem npyras wu3mgaHHass KHUTa — COOpHUK CTUXOTBOpeHHU JloHTdemto,
PacIoNIOKEHHBIX B XPOHOJIOTHIECKOM TOPSIIKE TI0 JaTaM MX OITyONMKOBAHUS, HE OTIUYACTCS TBOPUSCKIM
XapakTepoM U OXpaHe aBTOPCKUM IpaBoM He noanexut. HenasHo Bepxosusiii Cyn CIIA B pemenuu no
OTHOMY JIeTly OTKa3ajJ B IIPAaBOBOH OXpaHEe OOBIYHOMY Tene()OHHOMY CIPAaBOYHHKY, HOO Takas KHHTa —
9TO He COOPHUK JUTEPATYPHBIX MPOU3BEACHUH, a mpocTo codpanue (akroB. Cyx MOCUUTAN, YTO HE MOXKET
ObITH IpPU3HAH TBOPYECKUM pE3yIbTaTOM OTOOp KUTENEH KOHKPETHOTO TOpOoAa U pa3MEIICHHE HX
¢amvumuit B andaBuTHOM mopsake. [laHHBIN ciydyai, Kak W Apyrue MOJOOHBIC NPHUMEpPHI U3 NPAKTUKU
IpYTUX CTpaH, JajdH TONYOK K MOSIBIICHUIO emle OJHOH (hOPMBI HHTEIUIEKTYaJIbHOH COOCTBEHHOCTH — 0a3
JAHHBIX, Ha KOTOpBIE PACIPOCTPaHAETCS PEXHUM OXpaHbl, IOCKOIbKY Ha CO3JaHHEe Oa3bl JaHHBIX
3aTpadMBaIOTCS U 3HAUUTEIBHBIE CPEACTBA, U BPEMS, NPUTOM, YTO YCHJIUS IO MX CO3JAHUIO HE HOCST
TBOPYECKOTO XapakTepa.

Oco0bIM 00BEKTOM aBTOPCKOTO TpaBa MPHU3HAIOTCS 0 POCCHIICKOMY 3aKOHOIATENBECTBY COOPHUKU
U Ipyry€ COCTaBHbIE IPOU3BEACHNUS, KOTOPBIE CO3AAI0TCS IIyTEM TBOPUYECKOIO COEJUHEHNUS B €IUHOE LIEJI0E
IIPOM3BEJICHUN, aBTOPOM KOTOPBIX cOCTaBUTENb He sBiseTcd. CyTb TBOPYECKOW JESITEIbHOCTH
COCTAaBHUTEINSl 3aKIIOYaeTCss B TOM, YTO OH CaMOCTOSTENBHO OTOMpaeT HEOOXOOMMEIH MaTepHal,
pacmonaraeT €ro IO OPUIMHAIBHOW CHUCTEME U 3a4acTyl0 MOJABEpraeT ero o0OpaboTke, HampuMmep,
aJanTHPYeT APEBHHUH TEKCT K COBPEMEHHBIM TPeOOBaHMSAM, CHa0KaeT ero KOMMEHTapHeM, OTCHUIKaMH,
MpeIMETHBIM M HUMEHHBIM yKa3aTelsiMH M T.N. Pe3yiabTaroM TBOpYEecKON pabOThl aBTOPAa-COCTABUTENS
ABISIETCS] caMa pa3paboTaHHAs UM CUCTEMa PACIIONIOKEHMS MaTepuana. Pasymeercs, pocTas TeXHHUYECKAs
paboTa, HampuMep MOATOTOBKAa COOpPHMKA HOPMATHUBHBIX AKTOB, PACIONOXKEHHBIX B XPOHOIOTHYECKOM
MOpSAJKE, TBOPUYECKON JESITEIbHOCTIO HE IPU3HAETCS U aBTOPCKO-IIPABOBOM OXpaHOU HE MOJIb3YeTCs.

I'oBopst 00 aBTOpCKMX TIpaBax COCTaBUTeNEH COOPHHMKOB, 3aKOH pa3nu4yaeT COOPHHUKU



TPOW3BEJICHUH, SIBISIOMIMXCS W HE SBISIONIMXCS OOBEKTAMH YbEro-Iub0 aBTOpPCKOro mpasa. Eciu B
COOpPHUK BKJIIOYAIOTCSI MATEPHANbl M MPOU3BEJCHUS, HE OXpaHSEMbIE aBTOPCKUM IPAaBOM, HampuMep,
HOPMAaTHBHBIE aKThl, MPOU3BEACHMS, CPOK OXpaHbl KOTOPHIX HMCTEK U T.JA., €AUHCTBEHHBIM YCJIOBHEM
BO3HUKHOBCHHS aBTOPCKOTO IpaBa COCTABHUTENS COOPHHKA SBISETCS CAMOCTOSTEIbHAs CHUCTEMATH3AIlHs
BKJIFOYEHHOTO B COOpPHHMK MaTepuasia Jub0 ero caMocTosTenbHass o0paboTka. Ecnu ke BKIIOYaeMbie B
COOpHUK MPOU3BENCHUS OXPAHSAIOTCS aBTOPCKUM TIPABOM, JOMOJHUTEIHHBIM YCIOBHEM BO3HHKHOBEHHSI
MPaB COCTABHUTENS Ha COOPHUK SBISETCS COOJIOJCHHWE MM IpaB aBTOPOB BKIIOYCHHBIX B COOPHHK
MIPOU3BEACHUM.

BrioyiHe MOHATHO, YTO aBTOPCKOE MPABO COCTABUTEINS PACIPOCTPAHAETCS UMEHHO Ha COOPHHK Kak
TaKOBOM, HO HUKAK HE Ha MPOU3BEACHMUS, BKIIOUCHHBIE B HETO. [[0CKOJIBKY MPON3BEIEHNEM SIBIISIETCS JIUITH
caMa CHCTEeMa pacIHoJIOKEHHS MaTepuana Win ero o0paboTka, 3TO HE MPEMsITCTBYET IPYTUM JIHIaM
MOJIBEPTHYTh TOT XK€ MaTepuall MHOM CHUCTeMAaTH3allid U O0pabdOTKe M TeM CaMbIM CO37aTh HOBOE
MpOU3BEICHHE.

K umcnmy cOOpHMKOB 3aKOH OTHOCHUT OJHIIMKIIONEIWH, CJIOBApW, AaHTOJOTHMH M T.M. ABTOpHI
MPOU3BEACHUM, BKIIOUCHHBIX B COCTAaBHOE TPOHU3BEJECHUE, BIpaBe MCIOJb30BAaTh CBOU MPOU3BEACHUS
HE3aBUCHUMO OT COCTaBHOTO IPOU3BEACHMs, €CIM HMHOE HE TMPEAYyCMOTPEHO aBTOPCKUM JOTOBOPOM.
HckmrountenbHOE K€ TMPaBO Ha KCIOJIB30BAHWE TAKMX COCTABHBIX MPOW3BENECHUH, KaK JHIIUKIIONEINH,
SHIUKIIONIEIMYECKHUE CIIOBAPH, MEPUOJIUUYECKHUE U TPOJIOJDKAIOIINECS COOPHUKM HAYYHBIX TPYJNOB, Ta3er,
J)KypHAJIOB U JIPYTUX MEPUOJUYECKUX HW3JIaHUM, MPUHAMICKUT WX uznarensMm. Mznatenb, B 4acTHOCTH,
BIIpaBe MpH JIFOOOM HWCIOJb30BAHWM TAKMX H3JIaHUH yKa3blBaTh CBOEC HAMMCHOBaHHE JIMOO TpeOOBaTh
TaKOTO yKa3aHU4.

CkazaHHOe, pa3yMeeTcsl, HE O3HayaeT, YTO 3aKOH 3aKPEIUIseT 3a M3JaTeNsIMU, BBITYCKAIOIMIMMH B
CBET MEePUOMYECKUE HITH MPOJIODKAIONITNECS U3JaHVsI, UCKITFOUNTENILHBIC TIPaBa Ha MMOI00HbIC H3JaHMsI KaK
TakoBble. J[f000e 3aMHTEpEecCOBaHHOE JUIO0 BIPAaBE B YCTAHOBICHHOM 3aKOHOM TOPSIKE HAYATh BBIMTYCK
MEPUOIUYECKOT0 U3JaHUs, KOTOPOE COBIMAJIAET C YK€ UMEIOIIMMUCS 110 TEMATHUKE U 1IEJIIM, PACCUUTAaHO Ha
Ty JK€ ayIOuTOpHIO, MUMEET CXOAHYI0 CHCTeMYy ToJa4dd MaTepuasna, €Clid MOCIETHSST He SBISETCS
OpWUTHHANBHOU, U T.A. [Ipy 3TOM HE AOHKHBI WML 3aMMCTBOBATHCS T€ JIEMEHTHI YXKE CYIIECTBYIOIUX
MEPUOANYECKUX WIH TPOJOJDKAIONIUXCS HW3JAaHUM, KOTOpBIE SBISIOTCA pe3yJbTaTaMH TBOPYECKOU
JESTETFHOCTH, a TaKXXe HapyIIaThCs TpaBa Ha HHbIE OOBEKTHI HMHTEIUICKTYalbHOH COOCTBEHHOCTH,
HarpuMep Ha Ha3BaHWE TEPUOIUYECKOTO W3MIAHUsS, €CJIH TOCJIEeIHEe 3apeTUCTPUPOBAHO B KadeCTBE
TOBAPHOTO 3HAaKa.

0. Peuu ropucmoe u noJ1umuKos

Crarberi 2 bis(l) BepHcko# KOHBEHIMM BBOISTCS OTPAHUUYCHHS OXPaHbI PeYel IOJUTHKOB M
FOPUCTOB:

«3a 3akoHOmaTenbCTBOM cTpaH Coro3a COXpPaHIETCs MPAaBO MOJHOCTBIO WM YACTUYHO H3BATH U3
OXpaHbl, MPEIyCMOTPEHHON MPENbIAYIIEH CTaThel, MONMUTHYSCKHE PEYH U PEUH, IPOU3HECCHHBIC B X0/
CyAeOHBIX TPOIECCOBY.

Kak 1 B citydae ¢ pe:KMMOM OXpaHbI IPOSKTOB 3aKOHOB M CyICOHBIX PEIICHHUI, B OTHOIIICHHH peUeH
MOJUTHKOB M IOPHUCTOB CyIIeCTBYeT OOJNBIIONH OOIIeCTBEHHBI HMHTEpEC, KOTOPBIH B psAe CTpaH
NEepeBEIINBACT MPHUHIMI OXPaHbl ABTOPCKOTO mpaBa. YacTh TPEThsl LUTUPYEMOH CTaThd YaCTHYHO
OTpaHMYUBACT CIJTY OOLIECTBEHHOTO HHTEpEeca!

«(3). OmHako aBTOP IMOJIB3YETCS HCKIIOUHTENBHBIM IPABOM IIOATOTABIHBATE COOPHUKH CBOHX
NPOU3BE/ICHUH, YIOMSIHYTBIX B MPEABIIYIINX ITyHKTaX.

Poccuiickoe aBTOpCKOE TPaBO HCKIOYaeT U3 cepbl MPAaBOBOW OXpaHbl JHIIL MyOJIUYHO
NPOM3HECCHHBIC TMOJMTHYCCKUE PEeud, OOpallleHHs, MOKIAAbl U APYTHe aHAJIOTHYHBIC MPOU3BEICHHUI,
JIOIyCKasi MX CBOOOJIHOE BOCHPOM3BE/CHHE B Ta3erax, a Takke Iepenady B 3QUp HIH COOOLICHHE s
BceoOmero cemenus mo kademo (m. 4 cr. 19 3akona PO «O6 aBTOPCKOM IpaBe M CMEKHBIX IPaBax»).
[IyOnu4yHBI XapakTep YKa3aHHBIX IPOM3BENCHHN KaK pa3 W CIY)KUT ONpPaBIaHHEM HX CBOOOJHOTO
pacipocTpaHeHusl, JJisl KOTOPOro OHH, COOCTBEHHO TOBOPS, M NpenHa3HaueHbl. OJTHAKO 10 CMBICITY 3aKOHa
CBOOOTHO BOCIPOU3BOAUTHCSA MOTYT JIMIIb PEYM W JOKIA[bl, MOCBSIICHHBIC aKTYalbHBIM COOBITHSIM HU
MIPOM3HECCHHBIC CPABHUTEIBHO HEAAaBHO. Peun M JMOKNAIbl M3BECTHBIX MOJUTHYECKUX M OOMIECTBEHHBIX
JesiTeNiell TpOIUIOro, HANpUMEp, 3alKCaHHbIE HA IUICHKY, MOTYT HCIOJB30BATHCS TOJBKO B OOIIEM,
YCTaHOBJICHHOM 3aKOHOM Topsijike. B 3akoHe crenuanbHO OroBapuBaeTcs, 4TO 32 aBTOPOM COXpaHSETCs
MPaBO Ha OMYOJIMKOBAHHUE TAKHUX MPOU3BEICHIUN B COOPHUKAX.

e. Ilpou3sgedenus npukiadnozo UcKyccmea, npoMvlulieHHble PUCYHKU U 00pa3ybl

O0BeM OXpaHbl AaBTOPCKHWM IIPpaBOM HpOI/I3B€,Z[eHI/Iﬁ ACKOPAaTUBHO-TIPHUKJIAAHOIO HCKYCCTBAQ,



MIPOMBIIIICHHBIX PHCYHKOB M 00pa3lloB Bapbupyercs oT crpadbl K crtpane. Crartbst 2(7) Beprckoit
KOHBEHIIMM OTKPBIBA€T BO3MOXHOCTh CTpaHaM CaMHUM «OIpPENENATh CTENeHb NPUMEHEHHUS CBOEro
3aKOHOJIaTENIbCTBA K MPOU3BENCHUSIM MPUKIIAJTHOTO UCKYCCTBA, IPOMBIIIJICHHBIM PUCYHKaM M 00pasiaM, a
TaKXKe YCIOBHS OXpaHbl TaKUX MPOU3BENEHUM, PHUCYHKOB M 00pa3noB». B HEKOTOphIX cTpaHax
MPOMBILIUICHHBIE PUCYHKH HMEIOT PEXUM OXpaHbl, Oojiee OMU3KUKA K aBTOPCKOMY MpaBy, HEXENU K
NMaTeHTHOW (opMe OXpaHbl, HO, TEM HE MEHee, OTIMYAIOIIUNCS OT OXpaHbl aBTOPCKHM MpPaBOM. DTy
Pa3HOBUAHOCTH IIPABOBOI OXpaHbI MBI OylIeM pacCMaTpHBAaTh HIDKE, B pa3zene «BuIsl HHTEIICKTyalIbHOIM
COOCTBEHHOCTH, OJIM3KON K aBTOPCKHUM IpaBam». B HEKOTOPHIX CTpaHax OXpaHa MPOW3BEACHUI Tu3aifHa 1
XYJIO’)KECTBEHHOTO HCIIOJIHEHUSI pabOT HMMEeT TOT K€ PEeKHUM, YTO M OXpaHa XYJOXKECTBEHHBIX
IIPOU3BEJEHUN aBTOPCKUM IIPaBOM.

Ipou3sBeneHns NeKOPATHBHO-NPUKIAAHOTO UcKyccTBa (nanee — JITIN) SBISIOTCS pa3HOBUAHOCTHIO
MPOU3BEJICHUI N300pa3UTENHFHOIO UCKYCCTBA, XOTS B 3aKOHE OHM BBUJY CBOEH 3HAYMMOCTH M MPHUCYIIUX
UM 0COOEHHOCTEH BBIIETICHBI B OCOOYI0 Tpymiy. XapaKTepHbIMH TNpU3HaKamMu mnpousBeneHuil JIIMN
ABIISIOTCS YTWIMTAPHOCTh M XYIOXKECTBEHHOCTb MX HCHoJHeHHA. WHpiMH cioBamu, npeamerst TN
pEIIaloT OJHOBPEMEHHO MpaKTHYECKHE M XyJO)KeCTBeHHble 3anaud. OHH MOTYT OBITh YHHKAJIbHBIMH,
(bakTHYEeCKH HETIOBTOPUMBIMH, HO OOJBIIMHCTBO W3 HHUX THUPAKUPYETCI B MAaCCOBOM KOJIMYECTBE IS
YIOBIETBOPEHHS KYJIBTYPHBIX U OBITOBBIX OTPEOHOCTEH TpaskaaH.

[To cBOMM BHENIHWM TMpU3HAKaM OOJBIIMHCTBO NpousBeneHuii JIIM noanagaer nmomx nu3aitHepCKue
pellleHUs] BHENIHEr0 BHJA MPOMBINUICHHBIX H3AETHH, KOTOPhIE MOTEHIMAIBHO MOTYT OBITh MPU3HAHBI
MPOMBININIEHHBIMU 00pa3iiamu. Bompoc, Ha TiepBhIi B3I, emie Oosiee 3amyThiBaeT 1. 1 cT. 7 3akoHa PO
«O0 aBTOPCKOM MpaBe€ M CMEXHBIX MpaBax», B KOTOPOM MPOU3BEINEHHs AW3aliHAa pacCMaTpUBAIOTCS B
Ka4yecTBE CAMOCTOATENHHOTO BH/Ia aBTOPCKUX MPOU3BEICHHIA.

HexoTopbIM cnienpanicTaM Takoe IMOJI0XKEHHUE [l IPEICTaBIAETCS HEHOPMAJIbHBIM, TaK Kak, 10 UX
MHEHU10, Mexnay mnpousseneHussMu I ¥ mpomblieHHBIME 00pa3liaMd HMMEIOTCSl CYIIECTBEHHbIE
otnnuus. OMHAKO TPEANPUHATHIE B JUTEPATYypEe MOMBITKH OOHAPYKUTh 3TU Pa3NUYMsl yCIexa He UMEIH.
EnuncTBEeHHOE, YTO OTIMYAET paccMaTpuUBacMble OOBEKTHI APYr OT Apyra — 3TO TO, UYTO DPEXHUM
MIPOMEBIIUIEHHOTO 00pa3la pelieHre BHENTHETO BUIA M3JENUs IPHOOpeTacT B OPUIINATBEHOM MOPSAKE O
pe3yipTaTaM MaTeHTHOM SKCIEPTU3bl HA COOTBETCTBHUE 3asBJICHHOTO OOBEKTa YCTaHOBIEHHBIM B 3aKOHE
TpeboBanusaM. o Toro, kak oOBeKT OymeT MpU3HAH NPOMBINUICHHBIM 00pa3lloM, OH OXpaHSeTcs B
KadecTBE 00BEKTa aBTOPCKOTO IpaBa. B TakoM IOJIOKEHWH, HA HAIl B3I, HET HUYECTO HEHOPMAJIBHOIO,
100 aBTOPCKOE MPaBO OXPaHSET JHObIE TBOPUECKUE PE3YIBTAThI, BOIUIOMIEHHBIE B 00BEKTHBHYIO (hOpMY.

Uro e KacaeTcs CIEHUAILHOTO YINOMHHAHWS IPOW3BENEHUH aM3aifiHa Ccpeld OXpaHIEeMbIX
ABTOPCKUM IIPaBOM OOBEKTOB, TO 3TO MOXKHO TOJBKO NPHBETCTBOBaTh. OTCYTCTBHE TaKOTO YKa3aHHSI B
MPEeXKHEM 3aKOHOAATEIbCTBE IMOPOXKIANO CIIOPHI, IMOCKOJIBKY HEKOTOPBIE IOJIb30BAaTENM OTKA3bIBATIHUCH
CUMTATh MPOU3BEICHUS TN3aliHa 00bEKTaMU aBTOPCKOIO MpaBa.

. Bo3HMKHOBEeHHEe aBTOPCKUX NPAB
1. 3anpers! Ha dpopmasnbHOCTH B BepHCKoOll KOHBEHIIUH

B cr. 5(2) BepHCKO# KOHBEHIMH B OTHOIIECHHH aBTOPCKHUX MPaB C(HOPMYIUPOBAHO MOJIOKEHHE O
TOM, YTO «TIOJIb30BaHKE STHMH IIPABAMHU M MX OCYIICCTBIICHHE HE CBS3aHBI C BHIIOJHCHUEM KaKUX OBI TO
HU Obuio (opMmanbHOCTEl». [louTH Bce cTpaHbl MHpa NPUCOSAMHUINCH K bepHCKOH KOHBEHLIUH.
Cobmoaenue monoxxeHus: KoHBeHIIMU 00 OTCYTCTBUH KakuX ObI TO HU OBLIO (hOpManbHOCTEW BKJIIOUEHO B
Cornamenue TPUIIC B xauecTBe yCIOBHS BCTYIUICHHS CTpaHBl BO BCceMUPHYIO TOPTrOBYIO OpraHU3aIIHIo.
TakuM 00pa3oM, B OTIHYHE OT WHCTUTYTA IATCHTHOH OXpPaHBI, TZle MHPOBOH YpOBEHb OXpaHHBI TpeOyeT
OCYIIECTBJICHUS JOPOTOCTOANINX AJMUHUCTPATUBHBIX MPOLEAYpP B Pa3HBIX CTpaHaX, MHpOBas OXpaHa
ABTOPCKUX IIPaB BO3HHMKAET aBTOMATHYECKH, KOTZIAa CO3[AETCS MPOW3BEICHHUE, 3aCIy’KHMBAIOIIEe TaKOTO
PEKIMa IIPaBOBOM OXPaHHI.

2. 3HaK OXpaHbI aBTOPCKOTO MpaBa

MHorue myOIuKaluy, 3alIUIIeHHbIe aBTOPCKUM TPaBOM, UMEIOT CIICIIUANIbHBINA 3HAK 0XpaHbl — ©,
nanpumep «© 1999 John Doe». DTOT 3HAK SBISETCS MEKIYHAPOIAHBIM CHMBOJIOM OOBSBICHHS OXPaHBI
aBTOPCKHUM TIpaBoM, «1999» o3HauaeT mary mepBoro omyOIMKOBaHMs mpousBeaeHus, a «John Doe» — 310
uMsi o0JlafiaTensi MCKIIOYMTEIbHBIX HMYIIECTBEHHBIX TIpaB. BoO3HHKaeT BOMpOC. €ciau He TpedyeTcs
HUKAaKuX (popMambHOCTEH U IONyYSHHs ITPABOBOW OXpaHbl, MOYEMY TaK PAacHpOCTpaHEHA IPAKTHUKA
pa3MelleHus 3HaKka OXpaHbl aBTOPCKOTO MPaBa, OOBIYHO TOMEIIaeMOro Ha JIMIEBOW WK 00PAaTHON CTOPOHE
TUTYJIBHOTO JIUCTA ITyOIMKAIUH?

DTa mpaKkTHKa YXOJIUT KOPHSMHU B T€ BpeMeHa, Koraa mo 3akoHogaTensbctBy CIIA mammume takoro
3Haka OBUTO YCIOBHEM OXpaHBI aBTOPCKHM MpaBOM s IyOJIMKyeMBIX Npon3BelcHuil. BcemmpHas
KOHBEHIIMSI 00 aBTOPCKMX IMpaBax BBeNa 0ojee MATKOE TOJOXKEHHE O TOM, CTPaHbl—YyYaCTHHIIBI



KonBenun MoryT y cebsl HCIOIb30BaTh MPOCTOE YBEAOMIICHHE O 3alUICHHOCTH aBTOPCKHUM IpaBoM. B
HacTosIIee BpeMs, KOrjJa yKe€ MOYTH BCE CTpaHbl BCTYHNWJIM B BepHCKYI0 KOHBEHIHIO, 3alpelialollylo
UCTIONB30BaHue TIOOBIX (OpMaTbHOCTEH (BKITFOUAs M 3HAK OXPAaHbI), M3IATEIM MPOJOIIKAIOT TOT 3HAK
nucnonb3oBath. [louemy? Otdactu 3TO Aeno NpUBBYKK. OTYacTH B PEKIAMHBIX IENSAX, ITOCKOJBKY,
HampuMep, MOKyIaTelb MyTEeBOAWTENs, TJSAi Ha AATy MepBoi MyOJMKalMKU B 3HAKE, HE KYNHUT KHUTY,
U3JaHHYIO paHee, 4eM roj Haszan. Ho eme Oonee BakHO yOeauTh MyONUKY B TOM, YTO M3/aTEb CEPHE3HO
OTHOCHTCS K aBTOPCKHM IIpaBaM. B HEKOTOPHIX cTpaHax cpenacTBa OOprOBI C HApYIIEHUSIMH aBTOPCKHX
MpaB HECKOJBKO MAr4e B OTHOLICHWHM HEBHHOBHBIX HApyLIUTENEH, MOATOMY HaJM4Yue 3HAKa OXPaHbI
ABTOPCKUM TPABOM JIEJIae€T HEBO3ZMOXKHBIM [T HAPYIIUTENS TOKA3bIBAaTh CBOI0 HEBUHOBHOCTb.

3. Heo0s13aTe1bHOCTH PErHCTPALMHI ABTOPCKOIO NMpaBa

B cBsi3u ¢ TeM, uto coryiacHO bepHCKOH KOHBEHINH 00s3aTeNbHAsT PETUCTPAIMA aBTOPCKOTO MpaBa
KaK YCIIOBHE €r0 OXpaHbl 3alpelacTcs, B 3HAYUTEIbHOM YHCIIE CTPaH HE CYHIECTBYET HU CIELUANIbHBIX
TOCYJAPCTBEHHBIX YUPEXICHUN, 3aHUMAIOIIUXCS aBTOPCKUMU IIpaBaMy, HU MEXaHU3MOB UX PETUCTPALIUU.
Coenunennsle llltatel AMepuxku SBISIOT cOOOH MNpHMeEp NPUSATHOTO HCKIIOYEHHS. B momHOM
COOTBETCTBUY ¢ bepHCKO# KOHBEHINEH 3/1eCh OT HHOCTPAHHBIX 00JagaTeniell aBTOPCKUX MpaB He TpeOyoT
ux peructpauuu. Ho 1o 3akoHomatensctBy CIIIA  kapaTenbHble Mepbl 3a  HapylICHUE
3apEeTUCTPUPOBAHHBIX ABTOPCKHUX IPaB OTIMYAIOTCS 3HAYUTEIHHO OOJBINEH THXKECThIO. AMEPUKAHCKHUN
3aKOHOJATENb MCXOMUT U3 TOTO, 4TO (haKT PETHCTPALUH IIPaBa CO3JAET HPE3YMIIIHIO €r0 FOPUINIECKON
cuel. Cama 1o ceGe PerucTpalis — IpOLEAypa MpocTas ¥ He J0poras’ . VHOCTpaHHbIE aBTOPHI 4aCTO
peructpupyioT csou npasa B CIIIA i Toro, 4TtoObl MOJTYYUTH AOMOJHHUTENbHYIO M BEChMa IICHHYIO
3a0MTy. B HEKOTOPBIX CTpaHax MOSBUIIACH BO3MOXKHOCTh PETMCTPALMM aBTOPCKOTO MTPaBa Ha IIPOrPAMMBI
JUIL KOMIIBIOTEPOB

Jls BO3HMKHOBEHHSI, OCYILICCTBIEHHSI M OXpaHbl aBTOPCKOTO IpaBa HE TPeOyeTcss perucTparuu
MPOU3BENICHNS, HHOTO CIIENHAIBHOTO O(OPMIICHHS MIPOU3BEACHHS WIH COONIIONCHNS KaKUX-THOO IPyTHX
(opManbHOCTEH. DTO MPUHIMNHANBHAS MO3UINA 3aKOHOAATENbCTBa PoccHi, B COOTBETCTBHH C KOTOPO
aBTOPCKOE MPaBO MOpoXKaaeT caM (akT cozmanus npousseaeHus (m. 1 cr. 9 3akona PO «O6 aBTopckoM
[PaBe M CMEXKHBIX IIPaBax»).

Kpome Toro, 3akoH He TpeOyeT MOATBEPXkICHNS HAINYHUS y MPOU3BEICHUS MIPEAYCMOTPEHHBIX UM
KPUTEPUEB, T.€. HEOOXOAUMOCTH KaKOH-1100 KBaMH(pUKAIUK POU3BEACHHUS KaK TAKOBOTO I IPU3HAHUS
ero 00BEKTOM aBTOPCKOTO MPaBa.

IMocne mpucoenuuenuss CCCP B 1973 1. k BcemupHoit koHBeHIIMH 00 aBTOpcKoM TipaBe 1952 . Ha
BCEX MEYATHBIX M3aHMAX (KHUrax, KypHaiax, KOHBEpTaX IPaMIUIACTHHOK M T.N. ) CTall IPOCTAaBIATHCS
3HaK OXpaHBl aBTOPCKOTO IIPaBa, KOTOPBI COCTOMT U3 TpeX 3JIEMEHTOB. JATHHCKONH OykBoi «C» B
OKpyXHOCTH: ©; MMEeHH oOnajmaTess UCKIIOYUTENBHBIX aBTOPCKHUX IPaB, TOAa MEPBOTO OIyOIMKOBaHUS
MIPOU3BENCHHUSL.

Vcnonp30BaHNE JAHHOTO 3HAKa OXPAaHBl HE 03HAUAeT BBEJCHUS B POCCHIICKOE IPaBO TpeOOBAHUS O
BBITIOJTHEHNH (POPMATBHOCTEHN KaK YCIOBHUS BO3HHKHOBEHHMS OXpaHBI. [IprMeHeHNe 3HaKa OXpaHbl 3aBUCHT
0T YCMOTpPEHHsI 00IajaTens UCKIYNUTENbHBIX aBTOPCKUX MpaB. [IpaBoBol 0XpaHOW B paBHOW CTeNneHU
OyAyT MOJIb30BATHCS KaK MPOU3BEACHUS, HA KOTOPBIX MPOCTABICH 3HAK OXPAaHbI, TAK U MPOU3BEICHHUS O€3
TaKOTO 3HaKa.

OCHOBHO# [IeNIbI0 CHAOKEHUS ITPON3BEACHHS JTaHHBIM 3HAKOM SBIISETCS OTIOBEIIEHHE TPETHHX JIUII O
TOM, YTO OHU MMEIOT AEJ0 C OXPaHSIEMBIM MPOU3BEACHHEM OTO HE TONBKO CIYXUT IpeAyNpekACHUEM
IPOTHUB HApYUICHUS YyXHUX aBTOPCKUX IpaB, HO U OOJNerdacT MpoLEecC JOKA3bIBAHUS BHHBI HAPYIIUTEIS,
€CIIM TAKOBOE BCE-TAKU COCTOMTCS.

AHanoruuHoe 3HaueHUue MMeeT U perucTpanus nporpamm pist OBM u 6a3 nanHbIX 6 PoccuiickoM
areHTCTBE 0 TPABOBOM oxpaHe mporpamm st IBM, 6a3 qanubix u ronojoruit UMC (B HacTosiiee BpeMs
(GYHKIMH yKa3aHHOTO ATEHTCTBA BBINONHSIOTCA PocmarteHTom). PerucTpamus nporpaMMHBIX CPEICTB
OCYIIECTBIIAETCA HCKJIIOUMTENBHO 110 JKENAaHWIO TIpaBooOyazatens, el He TpuaaeTcs HUKaKOTo
IpaBOOOPA3yIOIIEro 3HAUCHUS, HO (haKT PETHCTPAI[M MOXET CBHITPaTh MOJE3HYIO POJIb IIPHU Pa3pelICHUN
cropa 00 aBTOPCTBE Ha KOMIBIOTEPHYIO IPOrpaMMy HIIH €€ HE3aKOHHOM HCIIOIb30BaHUH.

E. Cpox oxpaHbI IpaB aBTOPOB
1. JJiuTeJbHOCTH CPOKA OXPAHBbI

2.
Cpok OXpaHbI aBTOPCKHUM MPAaBOM JIUTCS moxku3HeHHO u oT 50 1o 70 net mocne cmeptH aBTopa. U3

18 Cwm. crpanmmy B Unrepuere http://www.lcweb.loc.dov/copyright/



9TOr0o OOIIEro MOJOKEHUS €CTh HEKOTOPBIE HCKIIOYCHHUS, HA PACCMOTPCHUU KOTOPBIX MBI OCTAaHOBHUMCS
awke. Cratbsimu 7 1 7DiS BepHCKOI KOHBEHIIMH YCTAHABIMBACTCS CPOK OXPAHbI MOXHU3HEHHO TUTF0C 50 et
nocne cmeptd aBropa OpgHako B pszae crpad, HampuMmep B crpaHax EC u B CIIIA, cpok oxpansl mocie
CMepTH aBTopa yBenn4eH 1o 70 mer.

B Poccuu aBTOpcKOe MpaBo NEHCTBYET B T€UEHHE BCel M3HM aBTopa U 50 JeT mocie ero cMepTH.
VYkazannblid 50-meTHUIl cpok mcumcnseTcss ¢ 1 siHBaps Toja, CIEAYIOUIero 3a TOoJOM CMEpPTH aBTopa, U
COOTBETCTBEHHO MCTEKACT B KOHIIEC MOCIEIHETO, MIATHACCATOIO TO1a CPOKa.

U3 sTor0 00I1Iero MpaBuUiia YCTaHABIUBAETCA, OJHAKO, Pl UCKIoueHuil. [lepBoe U3 HUX KacaeTcs
MPOU3BeJICHUH, 0OHAPOIOBAHHBIX AHOHUMHO WJIM TOJ NCEBJOHUMOM. [10 MOHATHBIM MPUYMHAM CPOK HUX
OXpaHBl HE MOXXET OBITh OCHOBAaH Ha JaT€ CMEPTH HMX aBTOpPOB. [103TOMy aBTOpPCKOE MpaBO Ha TaKWe
mpousBeneHus neiictByer B TeueHme 50 mer, cumras ¢ 1 sHBaps roja, CIEOYIOMIETO 3a TOJOM HX
MPaBOMEPHOT0 OOHapooBaHUA. Eciu, 0fHAKO, aBTOP MPOW3BENEHUs, BBIMYIICHHOTO aHOHUMHO U TIOJ
TICEBJOHUMOM, PaCKpOET CBOIO JIMYHOCTH B TCUCHUE YKAa3aHHOTO CPOKA HIJIM €TO JIMYHOCTH HE OyAeT manee
OCTaBIISITH COMHEHHUH, TO CPOK AEHCTBHS aBTOPCKOTO IpaBa Ha 3TO MPOU3BEICHUE OYIET UCUUCIATHCS TI0
00IIUM TIpaBHUIIAM.

Bropoe uckimtoueHne CBA3aHO C MPOU3BENCHUSIMH, CO3JaHHBIMH B COaBTOPCTBE. ABTOPCKOE MPaBO
Ha TaKoe MPOM3BEICHHE NEHCTBYET B TCUCHHE BCei )ku3HU U 50 JIeT mociie CMepTH aBTOpPa, MEPEKUBIIECTO
JIpYTUX aBTOpOB. B nmaHHOM cilydyae HMEIOTCA B BHUAY, KOHEYHO, aBTOPCKME MpaBa Ha KOJJIEKTHBHOE
npousBefieHHe B 1einoM. CpOKHM OXpaHbl YacTeil KOJUIEKTUBHOTO IPOW3BENEHHS, KOTOpPBIE HMEIOT
CaMOCTOSITEIbHOE 3HAYCHNE U MCHOIB3YIOTCS 000COOICHHO OT IPYTUX YacTei MPOM3BENCHHUS, 3aBUCAT OT
MPOAOIDKUTENFHOCTH JKU3HU UX aBTOPOB.

Ha mnpakTuke Hepemko BCTpeYarOTCAd Ciydyad, KOTJa TPOHM3BEACHUS yMEpIIUX AaBTOPOB
00HApOIYIOTCS ¥ HAYMHAIOT MCIIONB30BATHCS 32 IpeleslaMi YKa3aHHBIX BEINIE CPOKOB MM B CAMOM HX
KoHIle. Ha 5TOM OCHOBaHMHM HACIIETHUKH YacTO OOpAIAUCh B TOCYAAPCTBEHHBIE OPTaHbI ¢ MPOChOaMH O
IPOJUIEHUH CpPOKa AEHCTBHS aBTOPCKOTO NPaBa, OJJHAKO paHee JICHCTBOBABIIEE 3aKOHOAATENbCTBO TaKOM
BO3MOXKHOCTH HE mpeaycMmaTpuBaio. JlaHHBII Bompoc OOBYHO pemmaicss IIyTeM 3aKIIOYeHHS
HACIIEIHUKAMH W 3aHHTEPECOBAHHBIMH OPTaHU3AIMSIMH JOTOBOPOB KYIUIH-TIPOJAKH O IPHOOPETECHHH
HEOIMyOJMKOBAHHBIX PYKOIUCEH M MHBIX MaTepHUalbHBIX HOCUTENEH KaK BEIIeCTBEHHBIX OOBEKTOB. IJTO,
KOHEYHO, HE OBUIO ONTHMAJIBHBIM BBIXOJOM M3 CUTYaIlMH, TaK KaK HACIECIHUKU JIMIIAINCH BO3MOXHOCTH
MONyYaTh BO3HATPAKACHHUE 3a IMOBTOPHOE HCIIOIB30BAaHHE MPOM3BENCHHUN, WX HCIOIH30BAaHHE WHBIMH
OpraHU3alUsAMU U T. JI. YUUTBIBas 3TO, HOBBI aBTOPCKHII 3aKOH yCTAHOBWJI €II€ OJHO HUCKIIOYEHHE U3
00IMX MPaBWJI MCUUCICHUS CPOKOB OXPaHBI aBTOPCKUX Ipou3BeneHuil. B coorsercTBum ¢ m. 5 cr. 27
3akoHa aBTOPCKOEC MpPaBO Ha MPOM3BEICHHE, BIIEPBHIC BBIMYIICHHOE B CBET IOCIE CMEPTH aBTOPa,
neiicteyer B TedeHue 50 mer mocnme ero Beimycka. K paccMOTpeHHOMY ciydaro OJim3Ka CHTYyalus,
Kacaroliasics CpPOKOB OXpaHbl TIPOM3BEACHUN pPENpPECCHPOBAHHBIX aBTOpOB. Ecmu aBTop OBLI
penpeccupoBaH M peabHIUTHPOBAH MOCMEPTHO, TO S0-IETHHWI CpPOK OXpaHBl NpaB Ha TPOU3BEICHHE
HaYMHAET IeHcTBOBATH C 1 sTHBaps roa, CIEAYIONIIETO 3a TOA0M PeabIIHTaIHH.

Haxkonern, 3akon P® «O0 aBTOpCKOM TpaBe U CMEXHBIX MpaBax» MpeAyCcMaTpUBACT YBeIHUEHHE Ha
4 roma cpoka OXpaHbI aBTOPCKUX IpPaB Ha IMPOU3BEACHUS TEX aBTOPOB, KOTOPHIE YIacTBOBAIM B Bemmkoii
OTedecTBCHHOW BOWHE WM Pa0OTaIH B ATOT HEPHO.

YCTaHOBJIEHHBI POCCHUMCKHM 3aKOHOM CpPOK OXpaHbl aBTOPCKHX IIpaB, PaBHO KaKk U OCOOBIiA
MOPSIIOK €T0 MCYHCIICHUS B YKa3aHHBIX B 3aKOHE CIydJasx, IPHMEHseTcs Tornaa, korma 50-meTHHit cpok
JIeUCTBUS aBTOPCKOTo mpasa He uctek Kk 1 stuBaps 1993 r. (m. 3 mocranosnenus Bepxosroro Cosera PO or
9 mronsa 1993 r. «O mopsiake BBeaeHUs B neiictBue 3akoHa PD «OO aBTOPCKOM MpaBe M CMEXHBIX
npasax»). JlaHHOEe BechbMa CBOCOOPa3HOE MPABIJIO BBHIMAAACT M3 PAAa OOBIYHO MPUHUMACMBIX PEIICHUN U
MOPOXKIACT TANEKO UAYIINE IOPHINUECKIE OCIEACTBUS.

YToObI MOSICHUTB, O YeM HJCT pedb, HAMOMHUM, 49T0 M0 1 uioHs 1973 r. obmmid Cpok aeicTBHs
ABTOPCKHUX IIpaB Ha NMPOU3BEIEHHE COCTABILUI B Poccun mepuon *xu3Hu aBropa u 15 net mocne ero cmepTy,
a ¢ 1 mona 1973 1. mo 3 amrycra 1992 r. — mnepuon xwm3HH U 25 jer. OCHOBBI TPaXKIAHCKOTO
3akoHomatenbeTBa 1991 1., BCTynuBIIMe B neicTBHe Ha TeppuTopuu Poccun 3 aBrycra 1993 r., BrepBbie
YBEJIMYIIIN CPOK OXpaHbl aBTOPCKUX mpaB a0 50 met. OgHaKo MpH 3TOM OBUIO YCTAaHOBJIEHO, YTO HOBBIN
50-neTHUI CPOK OXpaHBI MPHUMEHICTCS JIUIIb K TEM IPOU3BEACHUSIM, CPOK IEHCTBUS aBTOPCKHUX IIpaB Ha
KOTOpbIE HE HUCTEK K MOMEHTY BcTyIuieHHss OCHOB B chiry. MIHBIMH CIIOBaMH, €CH MPOH3BEICHHE IO
MPUYMHE UCTEUEHHS JACHCTBOBABILEIO paHee CpOKa OXpaHbl yKe MEpelio B pa3psll HEOXpaHSIEeMBIX, TO
BOCCTAHOBIICHHE €TI0 OXPaHbl B CBs3M C yBennueHHeM OCHOBaMH CpOKa OXpaHBI aBTOPCKHX NpaB HE
mpeaycMaTpuBainochk. MIMEHHO TakuM 00pa3oM OOBIYHO pemIaeTcsl MAHHBIA BOIPOC IMPH H3MEHEHHH
3aKOHOJAaTeNbCTBa. JlaHHOE pelieHHe ObUIO, B YaCTHOCTH, PEANM30BaHO MpPHU BBEICHUU B JCHCTBHE
[TaTenTHOTO 3aKOHA P®d, KOTOPHII yBEINYMI CPOK ACHCTBUS MATEHTOB Ha M300pPETEHUS U IPOMBIIIICHHBIE
00pa3mpl.

ITpu BBenenuu B neiictBue 3akoHa P «OO0 aBTOpCKOM IpaBe U CMEXKHBIX MpaBax» 3aKOHOJATEINb



OTCTyNajJ OT 3TOro MNpaBWjIa, YTO CO3JAJI0 JOBOJBHO CIOXKHYIO IOPHUAMYECKYIO CHUTyaluio. MHorue
MIPOU3BEJICHNS, KOTOPBIE YK€ JaBHO UCIOJIB30BAIMCH CBOOOIHO B CBSA3U C UCTEUEHHUEM CPOKOB MX OXPaHbI
HO paHee JAEeMCTBOBABIIEMY 3aKOHOJATENbCTBY, BHOBb CTaJIM IMOJb30BaThCS MPAaBOBOM oxpaHoil. B ary
KaTETOPHIO IOTANN TIPON3BEACHUS BCEX POCCHIICKHX aBTOPOB, KOTOpbIe yMepiu mocie 1 ssaBapst 1943 r.,
Tak kak Ha 1 stBaps 1993 r. emie He WCTEK YCTAHOBJICHHBIH 3akOHOM 50-IeTHHH CpPOK OXpaHbl UX
npousBeneHuil. Kak BumHo wu3 creHorpammbl 3acefanust BepxoBHoro Cosera P®, Ha KoTopoMm
00CY)KIalTiuCh TIONIPaBKU K MPOeKTy 3akoHa P® «O0 aBTOPCKOM NpaBe W CMEXKHBIX MpaBax» U MPOCKTY
nocraHoBlieHUsI BepxosHoro CoBeTa 0 MOpske BBeIEHUS AAHHOTO 3aKoHa B JeMCTBUE, ITOT pe3ysbTaT
OBUT JOCTUTHYT BIOJHE 0CO3HAHHO. [TOCKONBbKY, Kak OTMEYajIoCh Ha 3acelaHuM, BOTIPOC Ha Jiesie Kacajcs
IBYX-TPeX IECATKOB BBINAIOMINXCS aBTOPOB, NEIYTaTHl, PYKOBOJACTBYSCH COOOPaXCHUSIMH T'YMaHHOCTH H
CIIPaBeIUIMBOCTH, CO3HATEIHHO BHECIH COOTBETCTBYIOIIEE M3MCHEHHE B 1. 3 YKa3aHHOTO ITOCTAHOBIICHHS,
NepBOHAYalIbHA PEJaKIHs KOTOPOrO HE TpeAycMaTpuBajia BO3MOXXHOCTH BOCCTAHOBIICHHSI OXPaHBI
NPOM3BEICHNH, CPOK OXpaHbl KOTOPBIX YK€ HcTeK. I[loaTomy momb3oBarenu Mpous3BeneHUH 00sS3aHBI
BIIpEllb 3aKJII0YaTh JOrOBOPbl Ha HCIOJb30BAHHWE TAaKUX NPOU3BEICHUH C HACJIeIHUKAMH aBTOPOB M
BBIIJIAYMBATh MOCIEJAHUM COIJIaCOBAaHHOE BoO3HarpaxiaeHue. [loCKOMbKYy TpaBWiIa HOBOrO 3aKkoHa
MPUMEHSIOTCS JIMIIb K OTHOIICHHSM TI0 CO3JaHUI0 M HCIOJIB30BAHHUIO MPOU3BENCHUH, BO3HUKAIOUINM
[oCJie BBEICHHS YKa3aHHOTO 3akoHa B neiicTBue (T.e. ¢ 3 aBrycra 1993 r.), 3a npemiecTByrolee 3Tl 1are
UCTIOJIb30BaHUE MPOU3BEICHUN, KOTOPBIE COTJIACHO paHee ACWCTBOBABIIEMY 3aKOHOAATEIbCTBY MOTJIH
WCTIOJb30BAThCS BCEMHM 3aWHTEPECOBAaHHBIMH JUIIAMH CBOOOJHO, BO3HArpa)KICHHUE HACJICIHUKAM
BBIIJIAYMBATHCS HE JOJDKHO.

3akoH PD «OO0 aBTOpCKOM MpaBe W CMEXKHBIX MpaBax» OTKa3aJcs OT KOHCTPYKIMHM aBTOPCTBA
IOPUINYECKHX JIUI] Ha TMpou3BeAeHUEe. B 3TOl CBA3M HaANekano pEeluTh BOMPOC 00 aBTOPCKUX MpaBax
IOPUANYECKUX JIUL, KOTOpbIE BO3HUKIM [0 BBEIEHMsS B JAEHCTBHE HOBOro 3akoHa. HamomHuMm, 4ro
COTJIaCHO paHee jeicTBoBaBimeMy 3akoHomareiabctBy (cr. 498 'K PCOCP 1964 r.) aBTOpCKOE MpAaBo,
MPUHAJIKABIIEE IOPUIUIESCKOMY JIHILY, JCHCTBOBAIO OSCCPOYHO M HE IMPEeKpalaloch Naxe B clyyae
peopraHu3aluy WiIM JIMKBUJALUKM IOPUINYECKOIO JIMIA, TaK KaK IEepeXOAMIIO K IIPaBOIPEEMHUKY WM
rocynapctey. B mocranoBienun BepxoBHoro CoBera P®, NOCBAIIEHHOM BBEICHHIO B JeWCTBUE
ABTOPCKOTO 3aKOHA, OTMEYAETCS, YTO aBTOPCKOE MPABO IOPHINYESCKIX JIUI, BO3HUKIIEe 10 3 aBrycta 1993
T., TIpeKpamaercs mo ucredeHnn S0 JeT ¢ MOMEHTa IPaBOMEPHOTO OOHAPOIOBAHUS MPOU3BEICHUS HIH
CO3IIaHMsI MPOM3BEICHUS, €CIIH OHO HE ObUTO OOHapomoBaHO. UTO ke KacaeTcs pamuo- W Tenernepenad
(mepemauu B 3¢Gup), B OTHONIICHUM KOTOPBIX HEe HMCTEK 50-1eTHUI CPOK C MOMEHTa MX MPABOMEPHOrO
00HApOJOBaHUS WM CO3/IaHUs, €CITU OHU He ObUIM OOHapOJ0BaHBI, TO C MOMEHTA BBEJCHHS B JCHCTBHUE
3aKoHa OHU OXPAHSIOTCS B TEUCHHE OCTABIIETOCS CPOKA KaK OOBEKTHI CMEKHBIX IIPaB.

Ilo ucteueHnu cpoka AEUCTBUS aBTOPCKOIO IpaBa MPOU3BEIECHHUE CUYHUTACTCS MEpelIe/lINM B
obuecmeennoe Odocmosanue. Takoro pojia MPOU3BENEHUs, PaBHO KaK W IMPOW3BEICHHs, KOTOPHIM Ha
Tepputopun Poccnm HUKOTZa HE MPEAOCTABILIACH OXPaHA, MOTYT CBOOOJHO HCIOIB30BATHCS JIIOOBIM
muroM Oe3 BBIIUIATHE aBTOPCKOTO BO3HArpakaeHus. [Ipm 3ToM, OmHAKO, JOIDKHBI COONIOAATHCS IPaBO
aBTOPCTBA, MPABO Ha MMs U MPABO HA 3alIUTy permyTalud aBTopa. B oTnnuue oT paHee NeiicTBOBaBIIETO
3akoHomarenscTBa (cr. 502 'K PC®CP 1964 r.) HOBbIM 3akoH HE NPEIyCMAaTPUBAET BO3MOYKHOCTH
OOBSBIEHUS MPOU3BEINCHMS, B OTHOLIEHHH KOTOPOTO MCTEK CPOK OXpaHbl, JOCTOSHHUEM TOcylapcTBa U
onpeseseHus 0coOBIX YCJIOBUHM ero ucnonb3oBaHus. I[lo IlpaButrensctBom PD MoryT ycraHaBIMBaThCs
Cllydad BBIIUIAThl CIELMANbHBIX OTYMCIEHHUH 3a HUCIOJIb30BaHME Ha Teppuropuu Poccum mpousBeneHui,
MepemeAmnx B OOIIECTBEHHOE IOCTOSHUE. Takwe OTYHCICHUS IOJDKHBI — BBIUIAYMBATHCA B
npodeccruoHalbHbIe (POHABI aBTOPOB, a TAK)KE OPraHU3aLUAM, YIIPABISIONINM UMYIIECTBEHHBIMH MPaBaMH
aBTOPOB Ha KOJUICKTMBHON OCHOBE, M HE MOT'YT IIPEBBIIIATH OJHOTO MPOLIEHTA OT MPUOBLIH, TOTYYEHHOH 32
UCIOJIb30BAaHUE TAKUX IIPOU3BEICHUH.

2. IIponsieHue cpoka OXpaHbl aBTOPCKUM npaBoMm 10 70 jet

B nocnenHue roasl HAMETHIIACH TEHACHIMS POUICHUS CPOKA OXPaHbI aBTOPCKUM NpaBoM. OcoOble
YCWIMS B 3TOM HallpaBJICHUHU NPEIIPUHUMAIOT XOPOIIO OpraHN30BaHHOE J10OOM MHTEpecoB obmanaTenei
TEX aBTOPCKUX IIPaB, CPOKU OXPaHBI KOTOPHIX HA MCXOAE. B To ke BpeMs, 4To KacaeTcsi NPOM3BEACHUIA,
HaxOIIIMXCSl B OOIIECTBCHHOM IOJB30BAaHUM, ITyONMKa HE MNPOSBISAET 03200YCHHOCTH IO IOBOXLY
BO3MOYKHOW yTpaThl ITpaBa MX MCIIOJIH30BaHUA M HUKAK HE OPraHW30BaHa Ul NPUHATHSA KaKUX-JIHOO0 Mep.
BepHCKOil KOHBEHIMEH TaBHO YCTAaHOBJICH CPOK OXPaHBl aBTOPCKHUM IIPABOM: «BCE BPEMSI KM3HH aBTOpa U
ISITBIECAT JIET Tocie ero cMepT». B 1993 r. EBponelickuit coro3 nanan JUpeKTUBY, yCTaHABIHBAIOLIYIO B
CTpaHax-WJeHaX CpPOK OxpaHbl He MeHee /0 JieT mocie cMepTH aBTopa. BeposTHOCTH TOTO, YTO JaHHASA
JlupekTrBa MOBIUSIET HA M3MEHEHHE CPOKOB B HAIIMOHAJIBHOM 3aKOHO/ATEIbCTBE CTPaH MUPA, JOCTATOUYHO
BenMKa. [ 3TOro ecth IBe OCHOBHBIC MOCHUIKH. IlepBas cocTouT B TOM, 4To JlMpekTHBa TpeOyeT
NpUMEHEHHs Mep BO3JEHCTBUS K CTpaHaM, IpuaepkuBaronmMcs 50-etHero cpoka oxpansl. [Ipumenenne



Mep BO3zAeicTBHS pegycMaTpuBaeTces u . 7(8) BepHCKO KOHBEHIIMH, KOTOPAsi TIIACHT, TO:

«B moboM cityuae cpok OIpefessieTcsl 3aKOHOM CTpaHbl, B KOTOpOH UcTpedyeTcs OXpaHa; OJHAKO
€CII 3aKOHOJATENbCTBOM 3TOH CTpaHbl HE NPEIyCMOTPEHO WHOE, 3TOT CPOK HE MOXKET OBITh Oonee
MIPOIOIKUTENBHBIM, Y€M CPOK, YCTAHOBIICHHBIN B CTPaHE MMPOUCXOXKICHHS POU3BEICHIUSY.

JupextuBa EC wuger pamplie M Takke INMACUT, YTO <«CPOK OXPaHbl, IPEJOCTABISEMBbIH
IMPOM3BECACHUIO B CTpaHax-d4JICHaX, HE NOJDKCH IPCBLIIIATH CPOK OXPAaHbI, yCTaHaBJ’II/IBaeMI)II\/‘I B CTpaHC
obOnamatens mpaB..» B pesynbrate momyumioch, 4to Takue crpanbl, kak CIIIA, koTopwie SBISIOTCS
OCHOBHBIM 3KCIIOPTEPOM Ipou3BeneHUH B EBpomy, mpeamnowin NpoaauTh COOCTBEHHBIE CPOKU OXPAHB,
4T00B! M30€XKaTh MPUMECHEHHS K cebe CpOKOB, Oosiee KpaTkux, 4yeM npuHsThle B EBpomne. BeposTtHo, uTo
ctpanbl LlenTpansnoit 1 Bocrounoi EBpomnsl, mpetenayromue Ha Beryrienne B EC, Takxke IpoasisiT CPOKH
oxpansl 710 70 JeT ¢ TeM, YTOOBI MPUBECTH CBOE 3aKOHOMATEIHCTBO B COOTBETCTBUE C 3aKOHOJATEIECTBOM
EC.

IMpomnenne cpoka OXpaHBI AaBTOPCKUX TIpaB 3aTparMBaeT BeCbMa CEPHE3HBIE BOIPOCHI
9KOHOMHYECKOTO W MOJIHTHYECKOTO Xapakrepa. KTo moimkeH crath obmamaresieM SKOHOMHYCCKHX IIPaB B
TeYeHue JONOoNHUTENbHOro 20-7TeTHEro cpoka OXpaHbl aBTOPCKMX MpaB — HACIEAHWKH aBTOpa WIH
nu3gatejib, KOTOpomMy OBLITH Nnepeaanbl aBTOPCKUC TIpaBa, WM 3TU IIpaBa HOJIKHBI OBITH TMOACIICHBI MECXKIY
HUMH? JI0IDKHEI JTX TOTOBOPHL, B KOTOPBIX IPEIyCMOTPEHBI OTYHCICHHUS TOHOpapa ¢ KaKI0ro IPOJaHHOTO
9K3eMIUTIpa JI0 KOHIIA CPOKa aBTOPCKOTO IpaBa, aBTOMATHYECKH HPOJJIEBAaThCs Ha JOMONHHUTENbHbIe 20
net?

B cooTtBeTcTBHM C 00s3aTenbCcTBaMH, MPUHATHIME Poccueid mo CornamieHuio O HapTHEPCTBE H
coTpynHuuecTBe ¢ EBponeiickum coro3oM, Poccuiickas deneparust gomxHa Oyaer He nmo3aHee 1 nexkadps
2002 r. yBeIMYHUTh CPOK OXPaHBI aBTOPCKUX IpaB 1o 70 jeT mocne cMepTH aBTopa.

3. CokpauleHue cpoKa 0XpaHbl ABTOPCKUM MPABOM

BepHCcKkas KOHBEHIHUSI COAEPKHUT DS MOJOXKEHHUH, B KOTOPBIX CHOPMYITHPOBAHBI HUCKIIOYCHUS U3
mpaBmwia «HoXm3HeHHO + 50». [lpuHMMaBmuecs mocie 3aKiIioucHHs KOHBEHIMH MEKIyHapOIHEIE
poroBopel ¥ JupektuBsl EC BBenu omnpeneieHHble OTrpaHHYEHHs B HCIOJIB30BaHUE YKa3aHHBIX
UCKJIIOUYeHU. B dvacTHOCTH, corylacHO bepHCKOH KOHBEHIIMM CPOK OXpaHbl KHHEMATOTpapuuecKuX
MPOU3BEIICHUH MOXET OBITh KOopode NATHICCATH JIeT. «..CIycTs MATHAECAT JeT IMOCJie TOro, Kak
MIPOU3BEJICHUE C COTJIACHs aBTOpa ObUIO CHIENaHO NOCTYIHBIM i BCEOOIIEro CBEACHHUs, JINOO — €CIH B
TEUYCHHUE TSATHIECATH JIET CO BPEMEHH CO3JIaHHsI TAKOTO MPOU3BEJICHHSI 3TO COOBITHE HE HACTYIUT, — CPOK
OXpaHbl HCTEKACT CIYCTS IMATHACCAT JIET Tocjie co3laHus mnpousBeneHus». B m. 2 Jlupextusl EC
IPEIYCMOTPEHO YBETUUEHUE CPOKA OXPaHbl TAKHX MPOU3BEACHUN!

«Cpoxk oxpaHbl KHHEMaTOTpapuUecKuX 1 ayJHo-BU3yalbHBIX MPOU3BeNeHUH cTekaeT yepe3 70 et
TI0CJIE CMEPTH MOCIETHET0 U3 HIDKECIICTYIONINX JIUI] BHE 3aBUCHMOCTH OT TOTO, OBUIH JIM OHH COaBTOPAMHU
9THX TMPOU3BEACHUIA: TTIABHOTO PEXKHCCEpa, aBTOpa CICHAPHs, aBTOpa CIOB TEKCTOB M aBTOpPAa MY3BIKH,
CHEeIMaIbHO HAIMCAHHBIX JUIsl TAHHOTO KHHEMATOTPaQHUECKOT0 UITH ayAu0-BU3YaTbHOTO MPOU3BEICHUSY.

IToxoxe, uro B OymymieM B CTpaHax C Pa3BUTOW KHHOMHIYCTPHEH B 3aKOHONATEIHCTBO OyIyT
BHECEHBI H3MCHEHIS, YCTAaHABINBAIOIINE TOT JK€ CPOK OXpaHbl, 4To npenycMmarpuBaeT dupexrusa EC.

Uro kacaeTcs Cpoka OXpaHbl aBTOPCKHX MpaB Ha (oTorpaduyeckue npousBeAeHus, To bepHckas
KOHBEHIIHSI COXPAHsET 32 CTpaHAMHU-YYaCTHUIIAMH IIPAaBO €ro YKOPayMBaTh, HO OH HE MOXKET OBITH MEHEe
25 nmer. OmHako 31O TojiokeHHe yxke ycrapeno. M crpanbl EC, u CHIA ycTaHOBWJIH CPOK OXPaHBI
aBTOPCKUX MpaB Ha (oTorpaduueckue MPOU3BEIACHHUS TAaKOH ke, KaKk M Ha JuTeparypHbie padotsl. [lo
Horosopy BOMC mo aBTOpCcKHM TpaBaM IpeyCMaTpUBAETCA TO KE CaMoOe€. OJUHAKOBbIE CPOKH OXpPaHbI
aBTOPCKUX MpaB Ha (oTorpaduuecKie U JUTePaTypHbIC IPOU3BEICHNS.

Poccuiickoe aBTOpckoe MpaBO YCTaHABIMBAeT EIWHBIA CPOK MPAaBOBOM OXpaHbl AN JHOOBIX
npousBe/ieHU. Pa3nnuus B (akTHUECKUX CpOKax OXpaHbl aBTOPCKUX TpaB Ha OTAETbHBIC BHIBI
NPOM3BEICHUH MOTYT BO3HHMKAThH JIMIIb 110 NMPUYWHAM, CBS3aHHBIM C Pa3HBIM IOPSAKOM OIIpENeIICHHUS
HAYaIbHOTO MOMEHTa OXpaHbl. Tak, HampuMep, Kak yKe OTMEedYalloch, aBTOPCKOE MPaBO Ha aHOHMMHOE
Ipou3BeAcHUE AeicTByeT B TeueHne 50 7eT mocne AaThl €ro MPaBOMEPHOrO  OMyOJIMKOBaHHS,
IPOM3BEICHNS, BIICPBHIC BBHIMYIICHHEBIE B CBET ITOCIIE CMEPTH aBTOPa, OXpaHsIoTcs B TeueHue 50 et mocie
UX BBHIITyCKa U T.]I.

4. BoccranoBieHue aBTOPCKUX NpaB: cT. 18 BepHckoii KOHBeHIIUM

B cr. 18 BepHCKOIl KOHBEHIMH COACPKUTCA BaKHOE IIOJIOKEHHUE, 3aTpardBaroliee CTPaHHI,
CPaBHHUTEIBHO HemaBHO mpucoeauuuBinuecs Kk Kouseniuu (takme, xak Kwurait, Poccus u CIIIA). Dtum
ITOJIOXKEHHEM TIPEAyCMaTPUBAETCS OXpaHa MPOM3BEICHHMH, KOTOPBIE «K MOMEHTY BCTyIUleHHs ee (T.e.
KoHBeHIINK) B CHITy HE CTalM elle OOIIUM JTOCTOSIHHEM B CTPaHE MPOUCXOXKICHUS BCIEICTBHE UCTCUCHHUS



cpoka oxpans». CormamenneM TPUIIC ot cTpan-yyacTHHII TpeOyeTcsl MOTHOE COOTBETCTBHE cT. 18 B
KayecTBE YCJIOBHUS BCTYIUIEHHsS] BO BceMUpHyI0 TOproByro opranusanuio. CkazaHHOE MOKHO PacCMOTPETh
Ha ciuenyromem npumepe. Ilon Makkaptau u JxoH JIenHHOH U3 rpynnsl «butis» Hanucanu necHro «Xody
IepykaTh Tebs 3a pyKy» okosro 1963 roga. [»oH JlenHoH ymep, ero coastop 1o MakkapTHHU 31paBCTBYET.
Cpok oxpaHBI aBTOPCKUM MpaBoM B BemmkoOpuranun ucrteder uepes 70 yet mocie cMepTn MakKapTHH.
Tenepb MpenmonokuM, 4TO MEXAY rocymapctBoM «X» u BemmuxoOpuranmeir mo 1998 r. He ObLTO
3aKIII0YEHO JTOrOoBOpa 00 OXpaHe aBTOPCKUX IPaB, M MOATOMY HecHs «Xody aepxarth Tebs 3a pyKy» Oblia
0o0IUM JOCTOSHHEM B rocyaapcrBe «X». Eciu 3To rocyaapcTBo BCTYNMIIO B BEpHCKYIO KOHBEHIMIO B
1998 r., T0o B HEeM, B MOJHOM COOTBETCTBMM ¢ KOHBeHIMell, ycTaHaBIMBAETCS PEKUM OXPAaHBI MECHHU,
KOTOpBIH Oyzaer jmuthes eme 50 met mocie cmeptu Ilona MakkaptHu. BBenenue 3akoHa ¢ oOpaTHOM
CHIION IEWCTBHUS MOXKET BBI3BATh MPOOJIEMEI IS 3BYKO3AMUCHIBAIOIINX KOMIIAHUH B CTpaHe «X», KOTOpPBIE
JI0 BCTYIUICHHS CTpaHbl B KOHBEHIMIO THPAXXUPOBAIN 3aIMCH IIECHU «XO0dy AepkaTh Tebs 3a pyKy». B cT.
28 bepHCKOW KOHBEHITHH TOBOPUTCS: «COOTBETCTBYIOIINE CTPAHBI OMPEICIIIIOT KaXKaas Ayl ce0sl yCIOBHS
MIPUMEHEHUs 3TOr0 NpUHNOWMNA». JlaHHOE MOJO0KEHUE MOIMYCKaeT HEKOTOpPHIE OTKIOHEHHWS OT MPHHIIHIIA
0o0paTHOM cHUJIBI MIPU BOCCTAHOBJIIEHWH OXpPaHbl aBTOPCKHUX MIpaB. [1o3ToMy B mpHUBEISHHOM NpUMEpPE B
CTpaHe «X» MOTYT OBbITh CIENIaHBl UCKIIOUCHHUS JUIS 3BYKO3AMHCHIBAIOUINX KOMIIAHUH, KOTOpBIE HA TOT
MOMEHT y>K€ UMEJIH 3arachl CeNaHHbIX 3amucel.

[Ipennonoxum, yto [Ton MakkapTHU Hiepeal CBOU IpaBa Ha MecHI0 «Xo4y AepkKaTh TeOs 3a pyKy»
KOMITaHMM 3Byko3amucu. Komy mepeiinyT BoccTaHOBJICHHBIE NpaBa? B BepHCKOM KOHBEHIMH 1O 3TOMY
MIOBOJTy HUYETO HE TOBOPHUTCS. B cooTBeTCTBNU CO CT. 18 CTpaHbI M0 CBOEMY YCMOTPEHHIO PEIIAIOT BOIIPOC
BbIOOpa MeXIy MEpBBIM MpaBooOiazaTesieM W MpaBonpeeMHUKOM. 3akoHopaarenbcTBo CIIA mo stomy
BOIIPOCY B TOJHOM COOTBETCTBUH C BepHCKOH KOHBEHIMEH peIIaeT BOIPOC B IOJIB3Y MEPBOHAYAIEHOTO
paBooOIaaTeNs.

Bonpoc o Tak Ha3piBaeMoii 06paTHOM cuiie bepHCKOi KOHBEHIIUH SIBJIAETCS 1OCTaTOYHO CIO0KHBIM U
MpPOJOJKAET  BBI3BIBaTH CHOpHl  cpeau  crneruanuctoB. Ilockonmbky — Poccuiickas — ®enepanus
npucoenuHmwIack kK bepHckoit koHBeHIMHM Jwimib B 1995 r., maHHBIA Bompoc mpuoOpen ocolyro
akTyanpHOCTh. Kazanock 051, B 11. 1 cT. 18 BepHCcKko# KOHBEHITHH CONEPIKUTCS JOCTATOYHO SICHOE PEIICHHE,
a HMEHHO YKa3blBaeTcsi Ha TO, 4YTO TMOJNOXKeHUs KOHBEHIMH JODKHBI TPUMEHSTBCA KO BCEM
IIPOU3BEIECHUAM, KOTOPbIE K MOMEHTY €€ BCTYIUIEHMs B CUIy AJs CTpaHbl, NPUCOSAMHAIOLICHCS K
KonBenmuy, eme He cTany OOLINM JOCTOSIHUEM B CTpPaHE IMPOUCXOKACHUS BCIEICTBHUE HCTCUCHUS CPOKa
OXpaHbl. YKa3aHHOE MPaBUJIO HE BBHI3BIBAJIO HUKAKUX BOMPOCOB M PA3HOUYTEHHMH A0 TeX MOp, MOKa K
bepuckoli korBeHnnn He mpucoenuHmiuch CIIA, 3asBuBIIME O HENMPUMEHEHUH IpaBuia o0 oOpaTHOM
cwie. B nocnenyromem ykazanHas oroBopka Obita CILIA cHsTa, 0JJHAKO MPENEJeHT BO3MOKHOTO OTX0/a
OT mpuHIUNa oOpaTHON cuibl bepHCkoll KoHBeHIMHM OblT co3fad. llpu mpucoenunenun Poccum k
bepuckoii xoneHuuu IIpaButensctBoM P® Obuto 3asBineHO, uyTo nAedcTBUE AaHHOW KoHBeHImMH He
pacnpocTpaHsieTcss Ha IpPOM3BEAEHHUSA, KOTOpbIE Ha JaTy €€ BCTyIUIeHHs B cuily uid Poccuiickoi
@epeparmu (13 mapra 1995 r.) yxe SBISUTUCH Ha €€ TEPPUTOPHH OOLIECTBEHHBIM HocTosiHHeM. Ha Hain
B3MJIsLI, TOIOOHOE 3asiBIeHHe pacxoautcs ¢ TpeboBanusmu 1. 1 ct. 30 BepHCKOH KOHBEHIMH, KOTOpBIE
JOIMYCKAIOT JeNlaTh OTOBOPKH JIMIIbL B CTPOTO ONpPEAETICHHBIX B HeM ciydasx. [lockomeky cr. 18
KoHBeHIIMM STHMHU ciIydasMu HE OXBATBIBA€TCS, JIIOOBIE OTOBOPKH O HEMPUMCHEHHH OOpaTHOH CHIIBI
BepHcKoif KOHBEHIINHM HE UMEIOT HEOOX0AMMOIi paBoBoi 6a3bl. [loaToMy, Ha Halll B3I, HA TEPPUTOPUN
Poccun omKHBI 0XpaHAThCS BCE NPOU3BEACHUS MHOCTPaHHBIX aBTOPOB U3 cTpaH bepHckoro coro3a, eciau
TOJIKO OHH €lll€ He MEePELUIH B O0IIECTBEHHOE JOCTOSHUE BCIIEACTBUE UCTEUCHUS CPOKOB OXPaHbl B CAMHX
9THUX CTpaHax.

7K. Bonipochl 0XpaHbI aBTOPCKOT0 MPaBa B OTHOLIEHUSIX «PA0OTHUK—PadoToIaATEIb)»
1. IIpaBa padoToaaTeisi NpPU OTCYTCTBHM TPYI0BOI0 KOHTPAKTA ¢ pa0OTHHKOM

B3anmooTHOmEeHNsT pabOTHHKAa W pabOTOJATeNsl MPH OTCYTCTBHH 3aKIIOYEHHOTO MEXKAY HUMHU
TPYZOBOTO KOHTpaKkTa MPEACTaBISAIOT COOOH OJHY M3 TeX HEMHOTOYHCIEHHBIX OO0JIaCTell aBTOPCKOTO
mpaBa, KOTOpasi IPAKTHIECKH HE 3aTPOHYTAa B MEXIYHApOTHBIX JOTOBOpax. Pa3zbpoc mosmmmii B
HaIlMOHAJIbHOM 3aKOHOJAATENbCTBE PA3IMYHBIX CTpPAaH BECbMa 3HAUMUTENEH M BapbUpyeTcsa OT MO3ULHUH, 110
KOTOPOH TpU HEYperyJlHpOBaHHOCTH BOMNPOCAa TPYIAOBBIM KOHTPAKTOM paOOTOAATENlb CUUTAETCS
HOJIHOI[EHHBIM aBTOPOM, a pabOTHHK HE MMeeT HUKAaKkuX npaB (kak 3To umeeT mecto B CIIA), 10 no3uiuy,
HMEIOLIe MEeCTO BO MHOTHX CTpaHax, 0 KOTOPOW MPH OTCYTCTBUU KOHTpakTa pabOTHHUK IOJIydaeT BCe
HEMMYIIECTBEHHbIE NIPaBa U HEKOTOpbIE, a MHOTIa U caMble OCHOBHBIE, UMYIIIECTBEHHBIE. B cBA3M ¢ TeM
00BEMOM HUMYIIECTBEHHBIX aBTOPCKUX MpaB, KOTOPBIE 3aKOH MPEAOCTABISET PabOTONATENI0, CTAHOBUTCS
Ype3BBYAHHO BaYKHBIM IIOHIMAaHHE CYTH B3aNMOOTHOIICHHN «paboToaaTenb—padOTHHK» KaK OTHOIICHHH
«3aKa3YMK — HE3aBUCHUMBIN MOJIPSIITIHK.



Co CTOPOHBI YacCTHOTO MEXKIYHAPOIHOTO IpaBa TAKKE BOZHHKAET PSI OYEHb BAYKHBIX BOIIPOCOB.
Ecmu pabora ocymiecTBisieTcss B CTpaHe, TAe pabOTOHATENh IOJydaeT 3HAYUTENBHYI0 YacTh WIH BCE
ABTOPCKHE TIpaBa, 4yTo ocraeTcs paboTHUKY? M HaoOOpoT, eciu mpaBaMu 00JaJaeT aBTOP-pabOTHUK, YTO
ocraercs paboronarento?

B cr. 14bis BepHCKO# KOHBEHIIMHU 3aKPEIUIEHBI CIICIUATBHBIC TTOIOXKEHHSI, PETYIUPYIONIAE BOTPOCHI
npaBooOiaganus B 007acTH KuHemarorpaduu. OTH TIOJOXKEHHUS MPU3BAHBI pa3periaTth MTPOOIEMBI,
MOpOoKIaeMble CleAyromumMe (Gakropamu: 1) kuHemarorpaduueckre paboThl CO3MAIOTCS COBMECTHBIMHU
YCHITUSIMU OOJTBIINX KOJUICKTUBOB JIFOJIEH; U 2) KHHOCTYAUS JOJDKHA 00J1aaTh U3BECTHON THOKOCTBIO JUIst
TOrO, YTOOBI pPEaIM30BBIBATH SKOHOMMYECKHH MOTEHIMan KuHeMmaTorpaduueckux pabor. B CIIA,
KOTOpHIC SIBIISTIOTCS BEAYIIMM MHPOBBIM IIPOM3BOIHUTENEM KHHO(UIEMOB, HE TPeOyeTCs HATHUIUS KaKUX
00 CHEeNHANBHBIX MTPABWII, TOCKOJIBKY MPAKTUIECKH BCE, KTO 3aHSAT B MMPOU3BOJACTBE (DMIIBMOB, SIBITIOTCS
HAHATBIMH pabOTHHKaMH. B COOTBETCTBMHM € TEM, YTO IO aMEPUKAHCKOMY 3aKOHOIATEIbCTBY
paboTonarens sBIsSETCS oONamaTesieM aBTOPCKHX IIpaB, OH XK€ M OyJIeT CUYHMTAThCS aBTOPOM (HiIbMA.
OpHako B TeX CTpaHax, Ille CYIIECTBEHHBIC MPaBa UMEIOT PaOOTHUKH, KHHOKOMIIAHUSM UISI TOTO, YTOOBI
MOJTYYUTh UMYIICCTBEHHBIC MPaBa Ha (PUIIBM B COOTBETCTBUH C 3aKOHOJATEIHCTBOM 00 aBTOPCKUX IMpaBax,
OPUACTCS 3aKIIOYUTh MUCHMEHHBIA JOrOBOp 00 yCTymKe mpaB ¢ KaxasiM paboTHHKOM. W maxke B 3TOM
CUTyalnu pabOTHUK MOXET 00XKaloBaTh HApYyIICHHE CBOMX HEHMYIICCTBCHHBIX TIpaB B Cliydae, KOraa
(ubpM 1yOnMpoBacs Ha MHOCTPAHHBIH SI3BIK WM CHaOXkajcs cyOTuTpaMu. UYTOOB! CHATH 3Ty MpoOieMy, B
crateio 14bis KoHBeHIMH OBLIO BKIIOYEHO MOJIOKEHHUE O TOM, YTO:

«2) (6) B cTpanax Coro3a, 3aKOHOIATEILCTBO KOTOPBIX BKIIOYAET B YKMCJIO BJIAACIBIICB aBTOPCKOTO
nmpaBa Ha KUHeMaTorpaduueckoe MpOU3BEACHUE aBTOPOB, BHECIINX BKIAN B €r0 CO3MaHHE, 3TU aBTOPHI,
€CJIM OHU 00s3aJIMCh BHECTH TaKO# BKJaJ, HE BIpPaBe MPU OTCYTCTBUH JFOOOTr0 MPOTHBOMOJIOKHOTO WITH
0c000T0 YCIIOBHSI, IPOTUBUTHCS BOCIIPOU3BEICHUIO, PACIPOCTPAHEHUIO, MyOINIHOMY NPENCTABICHUIO U
HCTIOJIHEHHIO, COOOIICHUIO IO MPOBOJAAM Ul BCEOOIIEro CBeNeHWs, mepemade B d3up wim Jodomy
JIpyroMy mIyOJMYHOMY COOOIIEHHIO HPOM3BEICHMS, a TaKXKe CYOTUTPOBAHUIO U IyONHPOBaHUIO €ro
TEKCTa».

OpHako Takas (opMyIHpPOBKa MOXKET JaleKO 3aBECTH. B OTHOIIEHHH HEKOTOPHIX yYaCTHHKOB
MPOM3BOACTBA (PHIbMA, UTPAIOIINX 0CO00 BAXKHYIO POJIb, TPYIHO MPEIIONI0KUTh, YTO OHH aBTOMATUYECKU
YCTYIIAT CTYIWH CBOM IpaBa. [103ToMy B JaHHYIO CTATBIO OBUT BKIIIOYCH CIIEAYIOIINH MTyHKT:

«3) Ecnu HalMOHANBHBIM  3aKOHOAATEJIbCTBOM HE YCTAHABIMBACTCS HHOE, IIOJIOKEHHS
BhIlIeyKa3aHHOTO myHKTa (2)(6) HE NPHMEHSIOTCS K aBTOpaM CIICHAPHEB, IHATOTOB M MY3BIKAIBHBIX
NPOM3BEICHUH, CO3AHHBIX ISl MOCTAHOBKH KMHEMATOIPapHUSCKOro MPOU3BEACHHS, U K €r0 PEeXKHUCCEPy-
MOCTaHOBIINKY». Kakue OBl BO3MOKHOCTH HH INPELYCMAaTPUBAINCH HAIMOHAIBEHBIM 3aKOHOJATCIIHCTBOM,
KAHOCTYAMM Ha TIPaKTHKE pErYyJIUPYIOT CBOM OTHOIICHHS C aBTOPaMH CIICHAPUCB, IHAIOTOB U
MY3BIKAIBHBIX MPOM3BEICHUHA ¥ C PEKHUCCEPAMU-TIOCTAHOBIIMKAMHU JICTAJbHBIMUA HCHMEHHBIMHU
KOHTPaKTaMH.

B poccuiickoM aBTOpPCKOM IpaBe MpoOiieMa CIyKEeOHBIX MPOU3BEACHHUH pEIIAeTCs CICTYIOIINM
obpazom. CaMO HOHSTHE «CIIy>keOHOE IPOU3BEICHUE» 3aKOH HE PACKPBIBACT, OTHOCS K HX YHCIY
IIPOM3BEICHNS, CO3/IaHHBIC B ITOPSAKE BBHIITOMHEHUS CIIy)KEOHBIX 0053aHHOCTEH WM CIYKeOHOTO 3aJaHus
pa6oromarens (ct. 14 3akona P® «O6 aBTOPCKOM IPaBe M CMEIKHBIX IIpaBax»).

IOpunmueckas Hayka W cyJeOHas MPAaKTUKa BHOCAT B 3TO TOHITHE OOJNBIIYIO ONPEICICHHOCTh U
CTaBAT €r0 B M3BECTHBIC PaMKH. B WacTHOCTH, IPOW3BEACHUE MOXKET CUUTATHCS CO3IAHHBIM B HOPSIIKE
BBIITOJTHECHUS CITY’KEOHOTO 3aaHHS TOJBKO TOT[A, KOT/Ia COMEpKaHUEeM TaKOTO 3aIaHUs SBISICTCS MMEHHO
co3maHue NpousBeAeHUs. Hepenko NMpH3HAKOM CITyKEOHBIX MPOM3BEICHHUN SIBISICTCS OTHECEHHE UX K
IUTAHOBBIM paboTaM COOTBETCTBYIOIIMX HAYyYHO-HCCIEIOBATCIbCKUX yUpexkIeHHN wiu By30B. Hapsmy c
IUTAHOBBHIMH PabOTaMHU CIyXEOHBIMH OOBIYHO TPH3HAIOTCS ITPOM3BEACHUS, CO3IaBacMble B MOPSIKE
BBIITOTHCHUST CIYKEOHBIX OOS3aHHOCTEH INTATHBIMH COTPYJHHKAMHU pEHaKIUil ra3eT U IKypHAJOB,
KAHOCTYAMH, paHOBEHIaTeIbHBIX OpraHu3auii u T. 1. Eciu jxe mpou3BeeHre MITaTHOTO COTPY/IHUKA HE
CBSI3aHO HEMOCPEICTBEHHO C €0 TPYIOBBIMH O0S3aHHOCTSIMH, OHO CITy’KEOHBIM HE SIBISICTCH.

OcCHOBHBIE OCOOCHHOCTH TIPAaBOBOTO pEXHMa CIYKCOHBIX IPOM3BEICHUN 3aKIIOYalOTCS B
crenyromeM. Bo-TiepBBIX, poccuiickoe aBTOPCKOE 3aKOHOAATEIBCTBO UCXOAUT U3 TOTO MPUHIUIHAIEHOTO
TIOJIO’KEHHS, 9TO aBTOPCKOE MIPAaBO HA HETO NMPHHAICKHUT €r0 aBTOPY. DTUM OHO CYIIECTBEHHO OTIIMIACTCS
OT 3aKOHOJATENbCTBA MHOTHX CTpaH, MPU3HAIOIIETO OONamaTelleM aBTOPCKHX IIpaB Ha MpPOH3BEICHUE
paboTonarens, 1O 33JaHHAI0 KOTOPOTO OHO CO37aHO. ABTOpckKoe MpaBo Poccum wuckimodaer 31ech
IpaBONpPEeEeMCTBO  paboromarens W COXpaHSAeT BCE OCHOBHBIE AaBTOPCKHE IPAaBOMOYHMS 32
HETIOCPEACTBCHHBIM CO37aTelieM. B 9acTHOCTH, aBTOp MOJB3YyeTCs IPaBOM Ha MMs, IPABOM Ha 3aIIHUTY
peryTamyy, IpaBoM Ha 0OHAPOJAOBAHKE MPOM3BEICHUS U T. 1. DTO O3HAYAET, YTO pabOTOAATEIh HE MOKET
0e3 cormacust aBTopa ceiaTh IPOU3BEACHHE JOCTYNHBIM A MyONuKH, HE BIpaBe 0e3 corjacus aBTopa
BHOCHUTH B HETO KaKHe-THOO M3MEHEeHHUs H T.II. OIHAKO MPaBOMOYMS aBTOpa HE HOCIT HEOTPAHUIEHHOTO
XapakTepa. YUHTBIBAaeTCs, 4TO paboTomaTenb MOpydan aBTOPY CO3[aTh MPOU3BEACHUE IJISI TOTO, YTOOBI



OHO MOTJIO OBITH UCIIONB30BAHO IJIS OTPENEeICHHBIX 1eiel. [109ToMy XOTs 32 aBTOPOM B COOTBETCTBHUH C
TOCIOJCTBYIONICH JTOKTPHHON COXpPaHSIETCS BO3MOXKHOCTh PElIaTh BOMPOC O TOTOBHOCTH MPOU3BEACHUS K
00HApOI0BAHMIO, CUUTACTCS, YTO OH 00s3aH JaTh TaKOe pa3pellicHHe, TaKk Kak WHa4Ye ero oTrkas Oyier
pacleHeH Kak HapylIeHne TPYIOBBIX 00si3aHHOCTeH. TOYHO Tak w:e aBTOP HE MOXET BOCIIPEIISATCTBOBATh
TOMY, 4YTOOBI Ha THUTYJIBHOM JIUCT€ WJIM B BBIXOAHBIX IAHHBIX OBUIM YKa3aHbl HAWUMCHOBAHUC WM
o(UIHaTbHBIM CHMBOJI OPTaHU3AIINH, B paMKaX KOTOPOM CO37aHO MPOU3BEICHHUE.

Bo-BTOpHIX, CO3MaHNe TMPOU3BEACHHUS IO 33JaHUI0 paboTONATENsI CaMBbIM CYIIECTBEHHBIM 00pa3oM
BIMSET Ha PEKHUM ero ucronb3oBanus. CormacHo m. 2 cr. 14 3akoHa P® «OG6 aBTOpckOM TpaBe U
CMEKHBIX MMPaBax» UCKIIOYUTENBHBIC IPaBa Ha HCIOIB30BAHUE CIYKEOHOTO MPOM3BEICHUS TPUHAICKAT
JIMILY, C KOTOPBIM aBTOP COCTOMT B TPYAOBBIX OTHOLICHHSAX (pab0TOaTelo), €y B IOTOBOPE MEKIY HUM
7 a BTOPOM HE NIPEIyCMOTPEHO MHOE. JTO 03HAJYaeT, YTO aBTOp He BIpaBe Oe3 cornacus paboTomarens
nepesaTh CO3JJaHHOE UM TPOHM3BEACHUE Ui MCIONB30BaHMS IpyruM nuiaM. Hampotus, paboTtomarens
MOXET KaK HCIIOJh30BaTh TAaKOE IPOM3BEICHHE B CBOMX COOCTBEHHBIX HHTEpEcaxX, TaK M BBIJABATH
pa3pelieHns Ha ero HCIOJIb30BaHUe TPETHUM JTUIIaM.

Kak BuamM, 10 CpaBHEHHUIO C paHee NEHCTBYIONIMM 3aKOHOAATEIECTBOM BOMIPOC 00 MCIONb30BaHUU
CITy’KeOHBIX MPOU3BEACHUI B HOBOM 3aKOHE peliaercsi 00Jiee JKeCTKUM JJIsl aBTOpOB oOpa3om. HamoMuM,
9r0 paHee paboTomaTeNh ABTOMATHYECKH MNpPHOOpETa] NpaBO Ha HCHONB30BaHHE CIIy:KEOHOTO
MPOM3BEICHUS JIUIIH CIIOCOOOM, 00YCIOBICHHBIM IEIBIO CITY’)KEOHOTO 3a/IaHMsI M B BBHITCKAIOUIMX U3 HETO
npeaenax. Hampumep, KHHOCTYIHMsS MOTJIa KCIOJB30BaTh CO3J@HHBIC 10 €€ 3aJaHHI0 KOCTIOMBI M
JIEKOpaluy TSI TIOCTAaHOBKY (PHiIbMa, HO YTOOBI HMCIIONB30BATh UX JUIA M3IAHMS anbOoMa penpoIyKIuii,
OHa JOJDKHA OblIa MONYYWTh Ha 3TO 0coboe paspemieHue aBTopa. Kpome Ttoro, mpunsateie B 1991 .
OCHOBBI TPaKJAHCKOTO 3aKOHOJATEIbCTBA OrPAaHMYMIN MpaBa paboToJaTeNiss Ha HCIOJb30BaHUE
NpOM3BEICHNS 3 TOJaMH C MOMEHTa mpexacrtaBieHus mpousBenenus (cr. 140). Hakonem, cam aBTOop He
JIMIITAJCSI BO3MOXKHOCTH HCIIOIh30BaTh CBOIO paboTy criocodaMu, He 00YCIIOBICHHBIMH IIEBI0 CITY:KeOHOTO
3aganus. Hanpumep, MITaTHBIA qu3aiiHep, MO 3CKU3aM KOTOPOTO pabOTOaaTeNb BIMYCKal MPOU3BEICHHE
JIIM, Mor 3akiIiO4HTh JOTOBOpP Ha HM3JIaHUE CBOMX pabOT, €CIM TOJBKO 3alpeT Ha Takhe NEHCTBHS He
COJIepIKaJICs B €T0 JIOTOBOpPE C pabOTOdaTEIIEeM.

3akoH P® «O06 aBTOPCKOM MpaBe M CMEXKHBIX IIPaBax» 3aKpeIuisieT 3a paboToaaTeNieM Bce MpaBa Mo
HCTIONIE30BAHUIO TIPOM3BE/ICHNS, B TOM YHCJE TI0 HCIOIBb30BAaHHUIO €TO TaKUMH CIIOCO0aMH, KOTOpPBIE HE
CBSI3aHBI MPSIMO CO CIYXECOHBIM 3aJaHheM, a TakKe HUCXOTUT U3 TOTO, YTO COOTBETCTBYIOIIWE IIpaBa
MepeXoIIT K paboTONATeNI0 Ha BECh CPOK UX AeHCTBHs. OMHAKO 3TO SBISIETCS JHIIL OOLIMM MPaBUIIOM,
OPUMEHSEMBIM TOTJa, KOTJa B IOTOBOpE’ MEXIy paboTogaTeneM W aBTOPOM HE MPEIyCMOTPEHO HHOE
CTOpOHBI MOTYT JOTOBOPHUTHCS O TOM, YTO paboTomarens MPHOOpETaeT IpaBa JWIIb HA HCIONb30BaHUE
MPOM3BENICHUS B LENAX, OOYCIOBICHHBIX CIYKEOHBIM 3allaHHEM, M O TOM, YTO CPOK ACHUCTBHS €ro IpaB
OrpaHUYIMUBACTCA ONPEACICHHBIM IEPHUOJAOM, U T. A.

B-Tpersux, 0coObiM 00pa3oM penraeTcsi BOIPOC O BO3HATPAKICHUU 34 UCIIOJIB30BaHHE CITYKESOHBIX
mpou3BeneHud. Panee melicTBOBaBIee 3aKOHOMATEIBCTBO HCXONWIO W3 TOTO, YTO HX CO3JaHUE YXKe
OIJTAYCHO 3apabOTHOM IMIaTOW aBTopa M MOTOMY, MO OOIIeMy IMpaBUIy, HE MPEIyCMATPUBAIO BBIILIATY
aBTOPY [IOTIONHUTEIHFHOTO BO3HATPKACHUS, 3a WCKIIOYEHHEM CIIydacB, NPSMO YCTaHOBIICHHBIX
HOPMAaTUBHBIMH aKTaMu. HBIHE B aBTOPCKOM 3aKOHOJATENBCTBE YKA3bIBACTCS, UTO pasMep aBTOPCKOTO
BO3HArPAKJCHUS 32 KaXKIBIH BHJ WCIIOJNB30BAHUSA CIY)KEOHOTO MPOM3BEICHUS M TOPSJOK €ro BBIILIATHI
YCTaHABIMBAIOTCS JOrOBOPOM MEXIY aBTOpPOM u paboromarenem (1. 2 ct. 14 3akona PO «O6 aBTOpcKOM
[paBe M CMEXHBIX MpaBax»). JlaHHAsT HOpMa IO3BOJSIET CHENAaTh BBIBOJ, YTO OTHBIHE HCIIOJIb30BaHHE
CITy’KeOHBIX MPOU3BEICHNUH, IO O0IIEMy TpaBIITY, IMOIJICKHUT JOMONHUTENbHOU oruiaTe. KoHeuHo, ecnu B
KOHKPETHOM [IOTOBOPE AaBTOpP OTKAa3ajcs OT IOAYYCHUS BO3HATPAKACHUS CO3JaHHOTO B MOPSIIKE
BBIITOJTHCHUS CIIY)KEOHOTO 3afaHus, 3TO He OyIeT HapylleHHeM 3akoHa. Ho eciam Mexmy cTopoHaMu
BO3HHMKAET MO 3TOMY MOBOXY CIIOp M OHU HE MOTYT MPUHTH K COTJIANICHHUIO, aBTOP MOXET JOOWBATHCS
3alUTHl CBOMX MpaB B cyneOHOM mopsiake. [IpudemM aBTop BIpaBe MPETCHAOBATh Ha MOJIYYCHHE 0COOOTO
BO3HATPAKICHUS 32 KAXKIBIA BUJT MCIIOIB30BAHHUS CBOCTO IIPOU3BEICHNS.

B-ueTBepTHIX, poccHiickoe aBTOPCKOE MPaBO UCXOMUT U3 TOTO, YTO OTHOIICHHS MEXKIY aBTOPAMH,
CO3Jat0IIMMU IPOU3BEACHNA B IOPAAKE BBIIIOJTHCHUA CHy}KCGHLIX O6HSaHHOCTeI>i NI CJ'Iy)KCGHOFO 3aaHus
paboromarens, M WX pPabdOTOHATEISIMH PETVIAMCHTHPYIOTCSl 3aKIIOYEHHBIM MEXIY HHMH TpPYIOBBIM
JIOTOBOPOM HWIJIM KOHTpakToM. JlaHHBIH m0roBOp (KOHTPAKT) MOXET, B YAaCTHOCTH, MpPEILyCMaTpUBATh
COXpaHEHUE IpaB Ha HCIOJNB30BAaHHE CO3JAHHBIX MPOM3BENCHUN 3a aBTOPOM, BKIIOYATH YCIOBHS
UCTIONIB30BAHUSL  CIY)KEOHBIX  IPOM3BEICHHH, YCTaHABIMBATH TIOPAIOK OIpEACICHUs  pazMepa
MIPUYHTAIONIETOCS aBTOPY IOMOJIHUTEIHHOTO BO3HATPKACHUS, a TakKe COIep)KaTh HHBIC YCIOBUS, HE
OpOTHBOPEUAIIiEe ACHCTBYIOIEMY 3aKOHOIATENLCTBY Eciu B TakoM JoroBope (KOHTpaKTe), 3aKIFUYCHHOM
npu HaiiMe pabOTHHKA MO0 yXe B MEPHOA €ro padoTHl, 3TH yCIOBHUS HE ONPEAEIEHBI, IPABOBOH PEXXUM
CITy>K€OHBIX TTPON3BEICHIH, B3aUMHBIC TIPaBa M 00s3aHHOCTH CTOPOH YCTAHABIMBAIOTCS Ha OCHOBE TPABHUII
JCHCTBYIOIIETO 3aKOHOMATEIbCTBA. 3AKIIOUYCHUS MEXAy pabOTHUKOM-aBTOpOM W paboTomaTeneM —



MIONIB30BATENIEM IPOM3BEINCHUS KaKOTO-THOO 0CO0OTO aBTOPCKOTO JOrOBOpa 3aKOH He TpelyerT.
COOTBETCTBECHHO Ha OTHOIICHHS MEXIy pPa0OTHHKOM U pPabOTOAATENleM HE PACHpPOCTPAHSIOTCA Te
TpeGOBaHI/IH, KOTOPBIC NPEABABIAOTCA 3aKOHOM K aBTOPCKUM JOroBOpaM, B 4aCTH OCTH, IMPABUJIIO O TOM,
YTO MPEIMETOM JOTOBOPA HE MOTYT OBITH IIPaBa Ha MCIOIBH30BaHME POU3BECHUH, KOTOPEIC aBTOP MOKET
cozaath B Oyaymem (. 5 ct. 31 3akona PO «O6 aBTOPCKOM TpaBe M CMEXKHBIX PaBax»).

B-HSITLIX, NPUMCHUTCIIBHO K CO3JaHHBIM B MNOPAAKE BBIITOJIHCHUSA CJ'Iy)Ke6HI)IX 06H3aHHOCTeﬁ NI
CITy>keOHOTO 3a1aHus paboTomaTe s YHIUKIONEIISM, SHIMKIONEANISCKAM CIOBAPSIM, TIEPHOANISCKAM U
OPOJIOJIKAIOIIUMCS  COOPHUKAM HAy4YHBIX TPYJOB), raseraM, >XypHajiaM H JPYTHM HEPHOIHYECCKUM
U3JIaHUSIM 3aKOH YyCTaHABIMBaeT OoJiee JKECTKUH MPABOBOM PEXHUM, YeM K JAPYTHM CIIy:KEOHBIM
IpoM3BeaCHNAM. B maHHOM cirygae meficTByeT mpaBuio, ycraHoBieHHoe 4. 1 m. 2 cT. 11 3akona P® «O6
AaBTOPCKOM TIpaBE W CMEKHBIX IpaBax», B COOTBETCTBHH C KOTOPHIM HM3IATESIM YKa3aHHBIX H3IaHHUU
IMPpUHAJIC)KAT UCKIIIOYUTCIIBHBIC IpaBa Ha UX HMCIOJIb30BaHUC. 3TO, HanpuMep, 03HA4Ya€T, YTO KYPHAJIUCT
win oTorpad, HaxoAAIIMecs U MTaTe ra3eThl, He BIpaBe, OMHUpasch Ha M. 2 cT. 14 3akoHa, IpeTeHI0BaTh
Ha TOJyYeHHEe 0COOOr0 BO3HATPAaXKICHHS 32 HCIIONB30BAHHE Ta3eT O Marepualia, CO3JaHHOTO WMHU B
TOPSITIKE BEBIMOJIHCHHS CBOMX CIYKEOHBIX 00sS3aHHOCTEH WM CIYKEeOHOTO 3aJaHusl CBOEro paboTomaTes.
[Ipenmonaraercsi, 4To WX TBOPYECKH TPy, OIUIaTa KOTOPOTO OOBIYHO Y BS3aHA C KOJIMYECTBOM
IepeAaHHOTO WMH Ta3eTe MaTepHaia, YK€ IOIHOCTBIO OIUIaueH Ta3eToi, M MOoCIeqHssS Mpuodpena
UCKIIIOYHTENFHOE MPaBO Ha HMCIOIB30BaHUE 3TOTO MaTepuana. MIMeHHO mo 3Tod mpuumHe B 1. 4 cr. 14
3akoHa P® «OO6 aBTOpCKOM IpaBe W CMEXHBIX [paBax» yKa3aHO Ha TO, YTO oOOIMe MpaBHIa,
JCHCTBYIOIIME B OTHOIICHHH CIyXeOHbIX mpom3Bemeruii (m. 1—3 cr. 14), Ha co3maHWe B MOpsAKe
BBIITOTHCHUST CIIY)KEOHBIX O0O0SM3aHHOCTEH WM CIy)KeOHOro 3aJaHus padoTomaTeNs dHIUKIONCIHIA,
SHIHUKIIOIICAUYCCKHUX CJ'IOBapeﬁ, NEPUOANYICCKUX U MPOAOJDKAIOIIUXCA C60pHI/IKOB Hay4YHBIX TPYAOB, I'a3€T,
JKYPHAJIOB U APYTHX MEPUOJMYCCKUX H3IaHUN HE PACTIPOCTPAHSIOTCS.

Hemp3st He ormernTh, uTo mMHOrHmAa I. 4 cT. 14 3akoHa P® «OO6 aBTOPCKOM mpaBe M CMEXHBIX
IpaBax» MbITAOTCA NPUAATh COBEPIICHHO MHOC 3HAUYCHUC, a UMEHHO J0Ka3aTb, YTO U3AATCIIU HO}IO6HI>IX
U3IaHUN BOOOIIEe HE MPHOOPETAIOT HUCKIIOUUTEIHHOTO IpaBa Ha HUCIIONB30BAaHAE MATEPHAJIOB, CO3IAHHBIX
UX IITaTHBIMH aBTOPAaMH B TOPSIIKE BHITOTHEHUS CITy>KEOHBIX OOS3aHHOCTEH HIIM CITYKEOHOTO 3aaHus, H
YTO MpaBa Ha 3TH MaTepUAITbl COXPAHIIOTCS 32 UX aBTopamu. [Ipu 3ToM moMuUMO 11. 4 ¢T. 14 anemmpyoT K
9. 2 m. 2 c1. 11 3akona P® «OO6 aBTOPCKOM MpaBe W CMEXHBIX MpaBax», TIE YKa3bIBaeTCs Ha TO, UTO
«aBTOPHI TPOU3BEACHUH, BKIIOYCHHBIX B TaKHE W3IAHUSA, COXPAHSIIOT HCKIIOYHTCNBHBIC IIpaBa Ha
UCIIOJIb30BAHUE CBOMX MPOU3BEACHUI HE3ABUCUMO OT H3JIaHHS B IIETIOMY.

Kak mpencrapiisieTcs, Takoe TOJKOBaHHE 3aKOHA HE UMEET HUYEro OOIIEro C ero AeHCTBUTENbHBIM
CMBICTIOM. YKa3aHHWE 3aKOHA Ha COXpAHEHHE 3a aBTOPAMH HCKIIOYHTENBHBIX IPaB HA HCIOJNB30BaHUE
CBOUX ITPOM3BEICHUI HE3aBUCUMO OT M3JIaHUS B IIEJIOM O3HAYACT JIHIIb TO, YTO JIFOOOH aBTOP, B TOM YHCIIE
W HaxomsAluiica B mTare paboTomaTens, KOTOPBIA Iepedal CBOE MPOW3BENCHHE IS HCIOIb30BaHHS B
rasere, JKypHaje, TPOAOIDKAIOMEMCS COOpHHKE M T.OI., HE JIMIIACTCS IIpaBa HCIIONB30BAThH CBOE
Mpou3BeIeHHEe B HWHOU (hopMEe M WHBIM CIIOCOOOM, KOTOpHIE HE COBHANAIOT ¢ (HOPMOH M CIocoOoM
HCIIOJIB30BaHUA €TI0 MNPOU3BCACHUSA HU3AATCIIEM Ta3CThl, XypHajla W APYyroro mnepuoau4eCKoro Hinu
NpPONOJDKAIOIIErocst W3faHus. Hampumep, INTaTHBIA JKypHAJUCT Ta3eThl HMMeEET MPaBO W3IATh
OITyOJIMKOBaHHBIE UM B Ta3eTe MaTepHaNbl B BHAC OTHENBFHONH KHUTH WM IepepadoTaTh CBOIO CTAThIO B
MPOM3BEICHUE APYrOro JKaHpa; YYEHBIH, OMyONHKOBABIIMH CBOE IPOU3BEICHUE B MPOIOIDKAIOMIEMCS
HAy9YHOM COOpHHKE By3a, B KOTOPOM OH PadOTaeT, MOXKET BKIIIOUUTH €r0 B Ka4eCTBE COCTaBHOW YaCTH B
CBOIO MOHOTpaduio, ¥ T.1I. JJaHHOE MOHMMaHHE 3aKOHA MOJTHOCTHIO COTJIACYETCS C TaBHO CIIOXKUBIIEHCS B
Poccuu nmpakTUKo.

3aTpOHYTHI BOIPOC MMEET OOJBIIOE MPAKTUUECKOE 3HAYCHHE. B 4acTHOCTH, HEPEIKH CIlydad,
KOTJa Ta3eTbl, HE TIIONyYUB COOTBETCTBYIONIETO PpA3pEUICHUS, IIEPETeYaTHIBAIOT — MaTepUalH,
OlyOJNIMKOBAaHHBIC JPYTUMH Tra3eTaMu. [Ipm 3TOM JOKa3bIBAeTCs, 4YTO Ta3eTa, MaTepual KOTOpOU
neperneyaran 6e3 ee corjacusi, He MOXET Ja)ke BBICTYIATh B 3aIUTY CBOMX HApyLICHHBIX HHTEPECOB, TaK
KaK He 00JlaJlacT HUKAaKMMHU TIpaBaMd Ha OIyOJMKOBAHHBIA €0 MaTepwal, XOTs Obl OH M OBbLI CO3lIaH e¢
ITaTHBIM aBTOPOM. Takasi mo3mmus sBIsieTcs, 0e3ycinoBHO, ommuOouHOH. ['a3era, kak u moboe mpyroe
MEPUOANYECKOe WM MPOJOJDKAIOIIEeCs U3JaHHe, Ha KOTOpPOEe paclpocTpaHseTcs aeWctBue m. 2 cr. U
3akoHa P® «O0 aBTOpCKOM MpaBe W CMEXKHBIX IpaBax», MPUOOpeTaeT HCKIIOUUTENhLHBIC IMpaBa Ha
WCTIONB30BaHME KaK M3AaHUS B LIEJIOM, TaK U KOKAOTO OTACIHHOTO MPOM3BEICHHS, BKIIOYCHHOTO B HETO,
€CITU pevb UIET O TAKOM JKe croco0e UCMONB30BaHUS Mpou3BeaeHus [103ToMy OHa MOXKET BBICTYNATh B
Ka4eCTBE UCTIIA B 3aIIUTy CBOMX HApPYIIEHHBIX IpaB 0e3 KaKoro-Indo CIennalbHOTO YIPAaBOMOYHBAHUS Ha
9TO CO CTOPOHBI CBOMX INTATHBIX COTPYIHUKOB, YCIIIMSIMU KOTOPBIX OBLTH CO3IaHBI OTH MaTepHaisl. Ecim
e JeJI0 KacaeTcs HECAaHKIIMOHWPOBAHHOTO WCIOJNB30BAHUS IMOMEIICHHBIX B Tra3eTe MPOU3BEACHUM
HCUITATHBIX aBTOPOB, TO PCIICHUE BOIPOCA O TOM, KTO MOXKCET BBICTYIIATh B KaUCCTBC HMCTLA (raseTa NI
caM aBTOp MPOHM3BEICHUS), 3aBUCUT OT XapakTepa W YCIOBHH TOr0 aBTOPCKOTO OrOBOPa, KOTOPBIH
3aKJTFOUCH MEXIY ra3eToi U TAKUM aBTOPOM.



2. OrpannyeHue cB00OAbI TPYAOBOI0 KOHTPAKTA MeKAY Pa00THUKOM U padoToaaTteiieM

B Ttex crpaHax, TIJe aBTOpCKHME @IpaBa 3aKpeIUIIOTCS 3a paboTojareneM, HE CYIIECTBYET
OTpaHMYCHHUH B YaCTH YCTYNKH IpaB padoromareieM paOOTHHKY. B Tex ke cTpaHaXx, rae 3a pabOTHHKOM
3aKpEIUIAIOTCSA HEMMYIIECTBEHHbBIE, @ B HEKOTOPBIX CIIydasx U UMYIIECTBEHHbBIE MpaBa, 4aCTO UMEET MECTO
OTpaHHUYCHHE BO3MOXKHOCTEH YCTYIKH 3THX NpaB. Hike MBI OCTaHOBUMCS Ha PaCCMOTPEHHH OTPaHHUYCHUI
YCTYIIKM UMYIECTBEHHBIX IIPaB.

3. UmyiecTBeHHBIE TIPaBa 00J1a1aTejis aBTOPCKOro NMpaBa
1. Beeneunune

ABTOpCKOE MPaBO — 3TO UHCTPYMEHT YPAaBHOBEIINBAHUS HHTEPECOB MEXY aBTOPaMHU, U3JaTeIIMU
u obmectBoM. 1o 3T0# npuurHe obagaHue aBTOPCKUMHU [IpaBaMHU HE HOCUT HEOIPaHUUYEHHOT'O XapakKTepa,
uX O0BEeM YETKO ouepuyeH 3akoHojaTenscTBOM. B bepuckoit konBeHuun u B Cormamenuun TPUIIC
nepevyrcieH MUHUMYM TeX MpaB, KOTOPBIC KaX/asl CTpaHa J0JDKHA MPEIOCTaBIATh 00JaIaTeNt0 aBTOPCKUX
npaB. CTpaHbl CBOOOJHBI B TOM, YTOOBI YBEIMUUTh UX 00BEM, HO CAENIaTh 00bEM MEHbIIE MUHUMyMa OHU
He MoryT. B BepHCKoOi KOHBEHIIMM HCIOJB30BaH TEPMHH «HCKIIOYUTENbHBbIE TpaBa». [ljis aBTOPCKOTo
mpaBa 3TO OYCHb BAXKHBIM TexHHWYeckuit TepmuH. OH O3HAYAeT TPABO. &) 3aHMUMATHCS OIPENCICHHON
JeSTeIIBHOCTBIO MOCTONIBKY, MOCKOJNBKY €H0 HE HApYIIAIOTCS IpaBa APYTHX JIKI U 0) Mpeaynpexaath
3aHATHE 3TUM KOHKPETHBIM BHJIOM JESTEILHOCTH CO CTOPOHBI APYTHX JIULI.

B pesynbrate co3maHus MPOW3BEACHUS HAYKH, JUTEPATyphl U UCKYCCTBAa €r0 aBTOp MpHOOpeTaeT
psix cyOBEKTUBHBIX aBTOPCKHX IPaB KaK JIMTHOTO HEMMYIIECTBEHHOTO, TaK M IMYIIECTBEHHOTO XapaKkTepa
OTu mpaBa B AEHCTBYIOIEM aBTOPCKOM 3aKOHOJATEIbCTBE U B JOKTPUHE aBTOPCKOTO MPaBa TPaJULUOHHO
UMEHYIOTCSl  UCKAHOUUMEeTbHbIMY. TeopHuss HWCKIIOUUTEIBHOCTH aBTOPCKUX IMpaB Oblla  JIE€TaJIBHO
pa3paboTaHa emie B pycCKOH JOPEBOIOHOHHOM auTepaType. [10 MHeHMIO OOJIBITMHCTBA YUEHBIX, IPH3HAK
HCKIIIOYUTENBHOCTH O3Hauall MPeke BCEro MOHOMOIMIO 00J1a1aTelis aBTOPCKOTO MpaBa Ha UCIOJIb30BaHUE
MIPOU3BEICHHUS.

B coBerckuii nepuos oLeHKa HUCKIIOYUTEIbHOCTH aBTOPCKUX MpaB CYIECTBEHHO U3MeHMIach. OHa
CTajJa TPaKTOBaThCA B OONBIIMHCTBE pabOT Kak HEOTUYKIAEMOCTh, HEOTTOPKUMOCTD aBTOPCKUX IPaB OT
JUYHOCTH aBTOPa B TEUEHHE BCEH €ro KM3HH, HEIOMyCTUMOCTh MEPEHECEHHsI aBTOPCKUX MPaB Ha JIpyroe
muno. [IpakTH4eckuM CIeICTBUEM TaKOTO MOX0a CTal BBIBOJ O HEJIOMYIIEHUH aBTOPCKHUX JOTOBOPOB 00
YCTYIIKE aBTOPCKUX IpaB, KOTOPHIH Hallles U3BECTHOE MOAKPEIUIEHNE B 3aKOHOAATEIbCTBE.

C npunsteM 3akoHa 00 aBTOPCKOM IpaBe, B KOTOPOM aBTOPCKHE IpaBa TAaKXKE TPAKTYIOTCS Kak
WCKJIFOUUTENIbHBIC, TPOU30ILIIO BOCCTAHOBIEHHE WMCTHHHOTO CMBICNIA TMOHITHA HCKIIOYUTEIHHOCTH
aBTOPCKUX MpaB. 3aKOH NPHU3HAET, YTO TOJIBKO caM OO0JIafaTesb aBTOPCKOTO IpaBa MOXKET pEIIaTh BCE
BONPOCHI, CBA3aHHbIE C OCYILLIECTBIEHHEM aBTOPCKUX MPABOMOYMH, W MpEXKIE BCEro ¢ HCIOJIb30BAHUEM
MIPOU3BEIICHHUS.

Je#icTByrolee 3aKOHOJATENHBCTBO 3aKPEIISET 32 CO3/ATESIMI MPOU3BEIECHUN TOCTATOYHO MHOTO
MPaBOBBIX BO3MOXKHOCTEH. B pasHbIX cTaThsix 3akoHa P® «OG6 aBTOPCKOM IMpaBe ¥ CMEXHBIX MpaBax» OHU
UMEHYIOTCS TO aBTOPCKMM NpPaBOM B LIE€JIOM, TO aBTOPCKUMH NpaBaMH, TO OTIAECIbHBIMH aBTOPCKUMHU
paBoMouusiMU. B 3Toil cBsI3M B 10pUIMYECKOH JIMTEpAaType OTCYTCTBYET €IMHBIM MOIXOA K IMOHUMAaHMIO
KOHCTPYKIIMH CYOBEKTUBHOT'O aBTOPCKOTo MpaBa. OIHHU YUCHBIC MOJIAraloT, YTO CO3MATENIH MPOU3BEACHHMA
00Ja1a10T €IMHBIM aBTOPCKUM MPAaBOM, KOTOPOE, TOJOOHO MpaBy COOCTBEHHOCTH, COCTOUT U3 OTACIBHBIX
ABTOPCKUX TPaBOMOYMIA: TIpaBa aBTOPCTBA, MIPaBa HA MMsl, MpaBa Ha OOHAPOJOBaHUE MPOU3BEICHHS H T.1I.
[pyrue cuuTaroT, 4YTO aBTOPY NPHHAIICKUT P KOHKPETHBIX CYyOBEKTHUBHBIX IIPaB, U O EIHHOM
ABTOPCKOM IIpaBe MO>KHO TOBOPHTBH JIUIIb YCIOBHO.

JlaHHBIM CHOp HOCUT B 3HAYMTENIbHON CTENEHW HaTyMaHHBIM XapakTep, TaK KaK COBEPILIECHHO
OUYEBHUHO, YTO 3aKOHOJATEINh UCIIONIBb3yeT TEPMHUH aBTOPCKOE TPABO» B PAa3HBIX CTaThsiX 3akoHa PO «00
ABTOPCKOM IIpaB€ M CMEXHBIX MpaBax» B pa3IMYHBIX 3HAUYEHUAX. MHOrJa MM OXBaTbIBalOTCS BCE
MPEIOCTABICHHBIE aBTOPY BO3MOXKHOCTH, B JPYTHX CIIydasX B HErO BKJIFOUYAIOTCS JIMIIL OTIETbHBIC
aBTOpCcKue IpaBoMouus. [loaToMy conepkaHue, KOTOpOE BKJIAAbIBAET 3aKOHOAATENb B JAHHBIA TEPMUH,
HEOOXOIMMO KaXAblil pa3 yCTaHaBIMBAaTh IIyTeM TOJIKOBaHUS 3akoHa. He wnMeer, Ha Ham B3I,
MPAKTUYECKOTO 3HAUEHUS M BBIJCIIEHUE CPEAH NMPABOBBIX BO3MOXKHOCTEH aBTOpa COOCTBEHHO aBTOPCKUX
IIpaB U aBTOPCKUX IpaBoMounil. IIpencrasisercs, 4To 3T0 CHHOHUMBI.

BaxxHoe 3HaueHHEe MMeeT M TaKOH OOIIMiA BOMPOC: MCUYECPIBIBAIOTCS JIM KOHKPETHBIC aBTOPCKHE
IpaBa TEMH HX BUAaMH, KOTOPBIC HPsAMO Ha3zBaHBl B 3akoHe P® «O0 aBTOPCKOM IpaBe W CMEKHBIX
npaBax»? Her, He ucuepnbiBaroTcs. Bo-mepBhIX, Te MepeyHH aBTOPCKUX MpaB, KOTOPBIC, HAa MEPBBIH
B3IJISIl, MCUEPIIBIBAIOIIE MEepeYrciieHbl B ¢T. 15—16 3akoHa, B JCHCTBUTENLHOCTH BKITIOYAIOT JAJIEKO HE
BCE IpaBa, KOTOPHIMH OONamaloT aBTOpHL. Hampumep, B APYrux cTaTbsix 3akoHa MBI HaXOOUM U HHBIE



IpaBa aBTOPOB, B YaCTHOCTH NPaBO JOCTYIa, IpaBo ciemoBaHus U Ap. OTIenbHEIC ke npasa (HanpuMmep,
npaBo Ha OMyOJMKOBaHHE, KOTOPOE HE COBMAJAcT C MPaBOM Ha OOHAapoJOBaHHE) BOOOIIE B 3aKOHE HE
Ha3BaHbI, XOTs, 0€3yCIOBHO, HMEIOTCS y aBTOPOB.

Bo-BTOpBIX, 3aKOH 3aKpemiseT 3a aBTOpaMM MCKIIOYUTEIbHOE IPaBO Ha MCHOJIb30BaHUE
npousBedeHUss B mMo0oi ¢dopMme U nmoObiMH crocobamu. Te cmocoObl MCHONB30BaHMSA, KOTOpHIE B
JaTbHEHIIEM pacKphIBAalOTCS B 3aKOHE, HOCAT JIMIIL IPUMEPHBIN XapakTep. TakuM o0pa3zoM, IeiicTByomiee
aBTOPCKOE 3aKOHOJATEIbCTBO XOTS U COJAEPKUT BEChbMA TOJIHBIN NEPEYeHb KOHKPETHBIX aBTOPCKHX IIPAB,
HO HE ONHUCBIBACT ITU NIPaBa UCUEPIIBIBAIOIIUM 00pa3oM.

2. IIpaBo Ha Bocnipou3BeaeHne

ITpaBo Ha BoCIpOH3BEICHHE SIBISIETCS BAXHEHIINM M3 BCeX aBTOpcKux mpaB. Ctatest 9 bepHckoii
KOHBEHIUH ITIACHT!

«1) ABTOpBI JTUTEPATYPHBIX M XYHOKCCTBEHHBIX IPOW3BEIACHHH, OXpaHSIEMbIX HACTOSIIECH
KongeH1ue, noiap3y0Tcss UCKITIOUUTEIBHBIM [IPAaBOM pa3pellaTh BOCIPOU3BEICHUE ATUX NMPOU3BEACHUN
TM00BIM 00pa3oM H B J1H000# popme.

3) JIro6as 3ByKOBas WM BH3yalbHas 3allHCh MIPU3HACTCS BOCIIPOM3BEACHUEM [UTS LieNiel HAacTOsIen
KonBennum».

IepBBlii MyHKT 3aKpEIUIET 33 aBTOPOM KHUTH, HAIpUMEDP, HUCKIIOUUTEIBHOE [IPABO pa3pellaTh e
KonupoBaHue. TpeTuil MyHKT 3aKpensieT 3a aBTOPOM KHUTU HUCKIIIOUUTEIBHOE MPABO Pa3pellaTh 3ByKOBOE
BOCIIPOM3BEIEHUE KHUTH uTelloM. VIMEGHHO MO MpPUYMHE Ba)XKHOCTH 3TOTO IIPaBa B 3aKOHOJATENbCTBE IO
JaHHOI OTpaciii B aHIVIMIICKOM $3bIKE MCIONIB3yeTcss TEPMHUH «komupait» (copyright), T.e. mpaBo
KOIMPOBAHMSL.

CrnenyeT Takke OTMETUTb, YTO TOJIOKEHHE O IpaBe HAa BOCIPOU3BEICHUE MPUMEHSECTCS TOIBKO B
OTHOIICHUHN MaTEpUaJIOB, 3aIUIICHHBIX aBTOPCKUM IpaBoM. Kajknoe KOHKpETHOE NPOU3BEAECHIE COCTOUT
U3 IOPUIMYECKH 3HAYUMBIX (OXpaHsIeMbIX) M IOPHANYECKU 0e3pasyHbIX 31eMeHTOB. COOTBETCTBEHHO,
aBTOP UMEET MPaBO HA OXPaHY TOJIBKO FOPUIUYECKU 3HAYMMBIX 31eMeHTOB. Kak npaBuiio, BCeraa MOHSITHO,
KaK1e 3JIEMEHTHI IPOU3BEACHHSI OTHOCATCS K YHCIy OXpaHsIEMBIX, a Kakue HeT. [Ipenmonoxkum, Hanpumep,
YTO HEKHWH M37aTellb TOTOBHUT K ONyOJIMKOBaHUIO COOPHMK IOJ Ha3BaHHMEM «Jlydiiue aHITHHCKHE TO3MBI
BOCEMHA/IIATOTO BEKa», MOA00pP CTUXOTBOPEHHH B KOTOPOM SBISIETCS TeMaTHUeCKUM. IIOCKONBKY Cpok
JEUCTBUSI OXpaHBl ABTOPCKMM IIPaBOM Ha BCE JAaHHBIC MPOM3BEICHHUS HCTEK, KTO YTrOJHO MOKET
CKONHMPOBATh Tr000€ 13 HUX. Ho BOT ckomupoBaTh COOPHUK IENUKOM HEIb3sl, TOTOMY 4TO 3TO OyHeT yke
HEJI03BOJICHHBIM BOCTIPOM3BEICHHEM pe3yJbTaTa 0co0Oro TBOpuUecTBa H3farensd. Ecmu B oTHomIeHMH
OTIETHHOM XYpHANbHON CTaThH DWHINTEHHA O TEOPUH OTHOCUTEIEHOCTH, OITyOJIMKOBAHHON B KOHKPETHOMN
CTpaHe, ellle He HCTEK CPOK OXPaHbl aBTOPCKUM IIPAaBOM, IPaBOMEPHBIM OYZET TONBKO BOCIHPOU3BEICHUE
CaMHX MaTeMaTHYecKnx (opMys, MO0 OHM HE MOTYT OBITh OOBEKTOM IIPAaBOBOW OXpaHBI, TOTJAa Kak
BOCIIPOM3BEIEHUE OOBSICHEHUH M PACKpBITHS CMBICTA STHX (OPMyJ, CHAENAaHHBIX OWHINTEHHOM,
HEJIOITyCTUMBI, TOCKOJIBKY OHU HAXOASATCS MOJT OXPaHOM aBTOPCKUX IIPaB.

Bo03MOXHOCTE ~ BOCHPOM3BEJECHUS  TBOPUYECKOTO  pe3ynbTaTa, JOCTUTHYTOTO  CO3JaTeleM
OPOU3BENCHHUS, APYTMMH JIMIAMU MOCIY>KWJIA OJHON M3 TIaBHBIX IPUYUH BO3HUKHOBEHHSI aBTOPCKOTO
npasa. He ciaydaifHo caM TepMHH «aBTOPCKOE MPABO» B AHIJIMHCKOM S3bIKE 3BYUYHT KaK «KO-ITUPANT», 4TO
OyKBaJIbHO O3HAYaeT NMPaBO Ha KOIHMPOBAaHKE, BOCIIPOU3BEICHNUE.

HTak, mpaBo Ha BOCIPOU3BEJACHUE €CTb NPAGO HA NOBMOPHOE HPUOAHUE NPOU3BEOEHUIO
00vexmueHoll opmul, oonyckaioweli e2o eocnpuamue mpemoumy auyamvy. IlpudeM maHHOE HpaBo IO
JEUCTBYIOLIEMY 3aKOHOAATENBCTBY OIPaHUYMBAETCS JIUILIb ITOBTOPHBIM BOCIIPOU3BEACHUEM ITPOU3BEICHHS
B TOW WJIM MHOW MaTepualbHOH (opMme, T.e. CBA3aHO ¢ ero (ukcamuell Ha ONpeneIeHHOM MaTepHaTbHOM
Hocurene. [lybnnuHoe ucnonHeHue, nepeaayda B 3(hup U MHBIE CIIOCOOBI HCIIOIb30BaHMS IPOU3BECHNUS, HE
CBSI3aHHBIE C MOBTOPHOHN (MKcamueil Mpou3BeleHHS HAa MaTepHUaIbHOM HOCHTENE, MyCTh JajKe HHOM,
paccMaTpUBAlOTCSl 3aKOHOM B KadeCcTBE OCOOBIX MPaBOMOUYMI aBTOpa, JeXalluX 3a paMKaMH
BOCIIPOU3BEICHHUSL.

BocnpousseneHreM B TOYHOM CMBICIE NMPHU3HACTCA CaMO H3TOTOBJICHHE KOIMH IPOM3BEICHHS B
1r000# MaTepuanbHON (hOopMe HE3aBHCHMO OT TOTO, TJie W KOTJa OHM OyIyT BBIMYIIECHHI B OOpalieHne u
npousoiiner mu 3To0 BooOmEe. Kpome Toro, s BOCIIpOU3BENEHHsS HE TpeOyeTcsl M3rOTOBICHUS TaKOTrO
KOJIMUECTBA HK3EMILIIPOB MPOU3BEICHHUS, KOTOPOE YIOBICTBOPIO OB MOTpeOHOCTH MyOnuku. Vim Oyner
CUUTATHCS U3FOTOBJICHUE HECKONBKHUX MM Ja)Ke OJHON KOIMH NPOHU3BEIECHNUS.

C mpaBoM BOCHpPOM3BEICHUS, NPHHAIICKAIIUM aBTOpaM IMPOU3BEACHUI HM300pa3sUTENbHOTO
HCKYCCTBa, TECHO CBSI3aHO npago O0ocmynd. CyIIHOCTh JAHHOTO IpaBa 3aKJIIOYacTcs B TOM, YTO aBTOP
NPOU3BEICHNS M300pa3UTENIFHOTO HCKYyCCTBA BIpaBe TpPeOOBaTb OT COOCTBEHHHKA IIPOU3BEICHUS
MPEJOCTABIECHUS] BO3MOKHOCTH OCYLIECTBIECHHUS] UM IpaBa Ha BOCIPOU3BEACHHE CBOETO MPOU3BEICHUSL.
WHBIME CITOBaMH, XyIOKHHUK WM CKYJBIITOP MOXET JIENaTh KOIHH CO CBOETO NMPOU3BEACHUS, /UIS YETOo



COOCTBEHHHMK KapTHHBI WM CKYJBITYpPBI JOJDKEH OOECIeUMTh JOCTYN aBTopa K Ipom3BeaeHHio. Ilpum
peanu3aluy JAaHHOTO IIpaBa aBTOpP HE JOJDKEH CO3[aBaTh COOCTBEHHUKY M3IHIIHMX HEyIOOCTB, B
YJaCTHOCTH, OH HE MOXKET TpeOOBaTh JOCTAaBKU €My IIPOU3BEICHHSL.

3.IlpaBo Ha nepepadoOTKy

Ente otHUM BayKHBIM TIPaBOM SIBIISIETCSI TIPaBo NiepepadaThiBaTh npousBeneHue. Craths 12 bepHckoii
KOHBEHI[MH TJIACHT, YTO «aBTOPBI JIUTEPATypHBIX W XYMOXKECTBEHHBIX MPOM3BEICHUN IOJNB3YIOTCS
HUCKIIIOYUTCJIIbHBIM  TIPpAaBOM  pa3peiiaTb NEPEACIKHU, apaHKUPOBKU U JAPYTUC HU3MEHCHHSA CBOUX
MIPOU3BEICHUIT».

HcxmounTtensHOE IPaBO aBTOpa pa3peniath nepepadoTKy CBOETO MPOM3BEICHUS MOXKET MTOBIICYb 32
co00if 1B COBEpIICHHO pa3M4HbIe CHTyallMd. B TepBoil mepejienka NpPOW3BENEHUS CBsj3aHa C
KOIMPOBaHMEM  opuruHama. Hampumep,  Kakas-TO  KHHOKOMIIAHMS — pemIacT  aJanTHpOBATh
OIMPOKO(OPMATHEIH (UIBM U MCHOJIH30BaHUS Ha BUAEO. [IOHATHO, YTO, €ClK y 3TOH KOMIIAHWUHM HET
JWIIEH3UH Ha TMPOU3BOJCTBO BHUJICOKACCET, OHA CIENAaeT Cpa3dy JBa HAPYIICHUSA. HAPYIIMT IMpaBO Ha
BOCIIPOM3BEJICHUE | IIPABO Ha IEPe/IeNIKy NMPOoU3BeeHNs. B pe3ybrare BBISICHEHUS! 00CTOSTENBCTB MOXKET
00HapYKUTKCSI, YTO MPABO HAa BOCHPOM3BEICHUE U MPABO Ha IMEpepadOTKy MPUHAUIC)KAT Pa3HBIM JIFOISIM.
JIuoM MOXeT OBITh MOJYYCHO Y aBTOpa pa3pelIeHUe TOJBKO Ha IEMOHCTPALUIO (GIIbMa B KHHOTEATPax U
HE TMOJIy4YeHO NpaBo Ha MepeseNiKy IUIeHKH 1ox Gopmar Buaeo. [IpaBo Ha aganTalMi0 MOKHO HapyLIHTh
0e3 komupoBaHUs. XYJ0KHUK MOXKET M3roTOBUTH W Tpojaath 100 3K3eMIUIAPOB YepHO-OENIOro pHCYyHKa
¢unpma. Kynusiiee uX JUII0 MOXKET HAHATH XYIOKHUKA MO LBETY I HOOABICHUS KPACKU K PUCYHKAM.
[Nonyuaercs, 4To B AaHHOM Ciydae Mbl HE MMeeM Jejia C BOCIIPOM3BEJCHHEM IIPOM3BEACHHS, HO 3]€Ch
MOXXHO yCMOTpPETh HapyIIeHHE IpaBa Ha ero mepeneiky. Kpome Toro, m HIKe MBI OyneM TOBOPHTH 00
9TOM, B JAaHHOM CJIyd4ae MOXKET HMETh MECTO M HapylleHHEe HEHMYIICCTBCHHBIX IpaB CIICIHAJIICTA,
HepeieNbIBaBIIETO (DMIBM O] BHICO(OopMaT.

Cratbss 14 DBepHCKOIl KOHBEHIIMHM CONEPXHUT OUYCHb BAKHBIC CIICHHANBHBIC IIOJIOKCHHUS 00
HCKITIOYNTENEHOM TIpaBe aBTOPa pa3pemarh Nepeeliky CBOUX MPOU3BEICHHIA:

«1) ABTOpBI JUTEPATYPHBIX U XYJOKECTBCHHBIX MPOU3BEACHUN HMEIOT HCKIFOUUTEIHLHOE MPaBO
pasperars:

1) kuHemaTorpaMuecKyr0 IMEpeAeNiKy ¥  BOCIPOH3BEICHHE CBOMX MPOHM3BEICHHH U
pacnpocTpaHeHue Nepe/iesaHHbIX M PaclipoCTPAHEHHBIX TaKMM 00pa3oM IPOU3BENICHNUI;

2) Tlepenenka B OOy IPYTyIO XYIOKECTBECHHYIO (OPMY KHHEMATOrpa@uyecKod MOCTAHOBKH,
NPOW3BOAHOM OT JIMTEPAaTYpPHOTO WIH XYAOKECTBEHHOTO IIPOM3BEICHHUS, TpeOyeT, HEe3aBHCHMO OT
paspelleHus ee aBTopa, TAKKE U Pa3pellIeHUs] aBTOPa OPUTHHATBHOTO MPOU3BEICHHSY.

Takum o0Opa3oMm, aBTOp poMaHa O0JaaeT HCKIIOYUTEIBHBIM IIPAaBOM  Pa3pelIuTh €ro
HCTIONIB30BAHUE [UTS CO3IAHUS XYI0KECTBCHHOTO (PIIIBMA.

WHorma BO3HMKAIOT CIIOPH B OTHOIICHHH XYJOXKECTBCHHBIX (HIBMOB, CHCITaHHBIX HAa OCHOBE
MaTepHaNoB O peabHBIX COOBITHAXK, HanpuMep ¢mibM «Tutanuk». OueBUAHO, YTO B pUIbME OyIeT MHOTO
CIIeH, TTOJTOOHBIX TEM, YTO OIMCAHBI B UCTOPHUYECKUX paboTax Ha ATy TeMy. Eciiu ObI clieHbI (hHITbMa NMEeTH
CXOJZICTBO CO CIICHAMH, OMMCAHHBIMH B pOMaHE, TO BO3ZHHKIH OBl Cephe3HBIC NOKa3aTeIbCTBA TOTO, YTO
co3nmareny GpUIbMa HAPYIIMIN UCKITIOYUTENBHBIC MpaBa aBTopa pomana. CaM ke mo cebe mpocTor (axr,
9TO0 B KUHOQIIBME TIOKA3aHBl peajbHBIE COOBITHS, MOXOXKHE Ha Te, YTO ONHCAaHBl B pOMAaHE,
JOKa3aTeNbCTBOM HApYIICHUS TMpaB He sBisercs. dakTHueckwil Marepual O IMOAPOOHOCTSIX THUOEH
«TutaHuKa» SIBISETCS OOIIMM NOCTOSHUEM. [ Ha OCHOBaHWMH 3TOT0 MaTepuala JH00H XyTOKHHK MOXKET
JenaTh CBOM (UIBM.

IIpaBo aBTOpa Ha mepepabOTKy BKIOYAaeT B ce0s Kak BO3MOKHOCTH aBTOpa CaMOCTOSTEIBEHO
nepepadaThIBaTh MPOU3BEACHIE B IPyroi Bu, GOpMY HITH JKaHpP, TaK U BO3MOXKHOCTH JTaBaTh Pa3pelIcHUE
Ha nepepaboTky Apyrum juiaM. Co3gaBaeMble B pe3ylbTaTe TBOPYECKOW MepepabOoTKU MPOU3BEICHUS
SIBSTFOTCSL HOBBIMU OOBEKTaMH aBTOPCKOTO IpaBa. Ho WX MCHOIp30BaHME MOKET OCYIIECTBISTHCS JIUII C
COTJIaCHsI aBTOPOB OPUTHWHANBHBIX NMPOU3BeAeHNH. Kak mpaBmio, gada aBTOpOM coTiacHs Ha MepepaboTKy
O3HauaeT ¥ €ero Ccorjache Ha WCIOJb30BaHHE CO3JIaHHOTO B pe3yjbTare IepepadoTKH HOBOTO
npousBefeHus. OJHAKO aBTOP MOXET OCTaBUTh 3a COOOH TpaBo Ha OJ00peHue TmepepabdOTKh Kak
MIpEeIBAPUTEIBHOE YCIOBUE €€ HCIOIb30BaHMS.

IIpaBo Ha mepepabOTKy NPOM3BEICHHUS OXBAaTHIBAET COOOH BCE BH/BI NPOM3BEACHHH W BCE BUBI
nepepaboToK. DTO cienyeT MOAYePKHYTh 0C000, Tak KaK O MOCIEIHEr0 BpPEMEHH JaHHOE IPaBO Kacajloch
JHITH TepepabOTKH TOBECTBOBATEIFHOTO ITPOU3BEICHHS B JpaMaTHIecKoe OO0 B CIeHapHil 1 HA00OPOT.
B ocranmpHBIX Ciydasx 4yXHe W3IaHHBIC MPOM3BEICHUS MOTJIH 0€3 COTNIacHs aBTopa U 0e3 BBIILIATHI MY
BO3HarpaxJa€e€Hus, HO C 00s13aTEIBHBIM YKa3aHUCM MMCHU aBTOpa HMCIOJIB30BATHCA IJIsI CO3JaHUS HOBOTO,
TBOPUYECKH camocTosTeapHoro mpomsseneaus (m. 1 cr. 492 'K PCOCP 1964 r.). B Hacrosmee Bpems
corjacue aBTopa He0OX0ANMO Ha JII00YIo MepepaboTKy ero npon3BeneHus. B ciyyae HapymeHus: JaHHOTO



TpeOOBaHMS aBTOP MPONU3BEACHHMS, OABEPIIIETOCS HE CAHKIIHOHNPOBAHHON UM TIepepaboTKe, MEeT IpaBo
HAa 3aILUTy CBOMX IIPaB.

ITIpumenntensHO K mporpamMmaMm s OBM u  6a3am maHHBIX Iepepa0oTKa HMEHyeTcs
Mooughukayueri ¥ 0O3HaYaeT JIFOOBIC HX U3MEHEHHUs, KPOME TeX, KOTOPBIE OCYIIECTBISIOTCS NCKIIOUUTETHHO
B LeIX (PyHKIMOHMPOBaHUS HporpaMmsl s OBM mmu 0a3bl JaHHBIX Ha KOHKPETHBIX TEXHUUECKHX
CPEICTBax I0JIb30BATENS UM MO YIIPABIECHUEM KOHKPETHBIX €r0 IIPOrPAMM.

ITocne cmepTu aBTOpa B TE€UYEHHE CPOKa JIEHCTBUS aBTOPCKOTO IpaBa IIPaBO [aBaTh COTVIACHE HA
nepepaboTKy OCYILIECTBISIETCS €ro HacaeAHuKaMy. HUKakuX MHBIX BPEMEHHBIX WU APYTHX OTPaHUUCHUI
JAHHOTO IpaBa 3aKOHOAATENILCTBO HE IPETyCMaTPUBAET.

4. IIpaBo Ha nepeBoa

ITpaBo Ha mepeBo] MPOU3BENECHUS 3aKPEIJICHO B ¢T. 8 bepHCKOH KOHBEHIINU:

«ABTOpBI  JIUTEPATYPHBIX W XYHO)KECTBCHHBIX IIPOW3BEICHUH, OXpaHsIEMBIX HacTOsMIeH
KonBeHIueii, B TeueHHe BCETO CPOKA JCHCTBUS MX MPaB Ha OPUTHHANBHOE MPOWU3BEACHUE MOJIB3YIOTCS
HUCKIIIOYUTEJIbHBIM ITPaBOM NEPEBOAUTL U pa3peIlaTh NMEPEBOABI CBOUX HpOI/I3B€I[CHPII71».

JIro0oif mepeBoJ TMPOM3BENCHHUS B HM3BECTHOM CMEICIE BiIedeT 3a cOo0OW BOCHpPOM3BEICHUE H
ajanTanuio opuruHana. [loaToMy mpaBo Ha MEPEBOJ — 3TO ECTECTBEHHOE CIEJCTBUC PEUICHUS MEPEaaTh
€ro aBTOPY MUCKIIIOYHUTEIILHOE TPABO HA BOCIPOU3BECHUE U aJanTanuio. [IpennoaokuM, 4To HauCaHHbIN
HAa TIOJIGCKOM SI3BIKE OPHTHHAJ C pa3pelIeHus aBTOpa MEPEBOIUTCS Ha (paHITy3CKHHA. 31eCh aBTOp poMaHa
COXpaHseT 3a co00il mpaBo Ha POMaH, a aBTOp MepeBoJa — IMPaBO Ha MepeBoj. Eciau Hekoe TpeThe JIUIo
3aX04YeT MEPEeBECTH POMAaH Ha AHTJIHUCKUN S3bIK ¢ (PPAHIy3CKOrO, TO My MOHAM00ATCS pa3pelicHUs H
aBTOpa poOMaHa Ha ITOJILCKOM SI3BIKE, M aBTOpa IepeBoia Ha (HpaHIy3CKUil S3BIK.

B cucremax o0pa3oBaHHs pa3BUBAIOIIMXCSA CTPAaH HCIONB3YETCS OYEHbh MHOTO TEpPEBOIHBIX
MaTepHanoB. BonbIIMHCTBO yueOHUKOB HAMMCAHO Ha aHTJIMICKOM, HEMELIKOM, PYCCKOM U APYTHX SI3BIKaX,
Ha KOTOPBIX TOBOPSAT B CTpaHax C HambOoliee pa3BUTHIMH cHUcTeMaMu oOpaszoBaHus. OuUeHb Mano KHHUT
HaNMCaHO Ha POITHBIX S3BIKAX JKUTeNel pazBuBatomuxcs crpad. [Ipunoxxenne |11 x bepHckoit koHBEeHIIH
JaeT Pa3BHBAIOMIMMCS CTPaHAM HEKOTOPYIO NMPHUBHJICTHIO, IO KOTOPOH OCYIIECTBISETCS MPUHYXKICHHE K
BBIJaUC pa3pelIeHI Ha IEPEeBO/] Ha T€ S3BIKH, Ha KOTOPBIX TOBOPST B 3TUX CTPaHaX.

B cyObekTHBHOE MpaBO Ha TEPEBOA BXOAUT GO3MONCHOCIL ABMOPA CAMOMY Nepegoouns u
UCNONBL306AMb NEPEBO0 C80E20 NPOU3BEOEHUs, A MAKdice e20 npago 0asams paspeuieHue Ha nepegoo U
ucnonv3osanue nepeeooa Opyeumu auyamy. Ha TpakTHKe aBTOPBHI AOBOJIBHO PEAKO IEPEBOAAT
MIPOU3BEJICHHE CaMH, IMOCKOJILKY 3Ta paboTa TpeOyeT 0coObIX 3HAHWH M HaBBIKOB. [loaTOMY (hakTHYeCcKH
MpaBoO Ha MEPEBOJ] CBOIUTCS K MPaBY JaBaTh COTJIACHE HA UCIOJB30BAHUE MEPEBOA. 3alPETHTH MEPEBOT
MPOM3BEACHUS B LIECJIAX JIMYHOTO UCTIOJIb30BAHUA aBTOP HE MOKET HU (1)aKTI/I‘IeCKI/I, HU TOPUAUYICCKU.

CBoe coriacMe Ha MEPEeBOJ AaBTOP OOBIYHO BBIpAXKAET IyTEM 3aKIIOUEHHs IOroBOpa C TOH
opraHm3anueil, KoTopas HaMepeHa HCIOIb30BaTh €ro MpOHM3BENCHHS B mepeBone. [laHHas opraHm3anus
NpUHUMAET Ha ce0st 00s3aHHOCTh 00CCIICUNTh KAYSCTBEHHBIN TIEPEBOJI TPOM3BEICHHMS, a TAKKE 110 MPOChhe
aBTOpa MPEACTaBHTh €My HepeBoi Uil o3HakomieHHs. llombop mepeBomumka, ¢ KOTOPBHIM Oymyrimit
ITOJI30BATENh MPOM3BEICHUS 3aKII0YAeT OTACIBHBIA JOTOBOP, KaK MPaBHIIO, OpTaHM3aINsS OCTaBIISIET 3a
c000H, XOTsI JOrOBOP MOXKET IpPeTyCMaTPUBATh HEOOXOAUMOCTh COTJIACOBAHMS KaHIUAATYPhI MIEPEBOTINKA
C aBTOPOM Tpom3BeneHus. Ecin, Mo MHEHHIO aBTOpa, IIEPEBOJI BBHIIOIHEH HEKAYECTBEHHO MM JOMYIICHBI
KaKue-TN00 MHBIe OTCTYIUICHHUS OT YCIOBHH ITOTOBOpA, HAPUMEP HApYyIICHA [EIOCTHOCTh IPOU3BEICHUS,
aBTOP MOXET 3aIPETUTh UCIIOIb30BaHUE TAKOTO MEPEBOIA.

Kak mnpaBwio, &aya aBTOPOM COIJIacHsi Ha MEpPEeBOJ HE HMMEeT XapakTepa HWCKIFOYHTEbHOM
muneH3un. OOBIMHO aBTOP OCTABIIAET 3a COOOH MPaBo pa3peliaTh MEPEeBO/] CBOCTO POU3BECHHUS Ha TOT XKe
s3pIK  pyruM smnaMm. OgHako He Oyner HapylIeHHEeM 3aKOHA U B3SATOE aBTOPOM 00s3aTelIbCTBO
BO3/ICPIKHBATHCS HA KaKOH-THOO CPOK OT YCTYIKHM MpaBa Ha MEepeBOJ] APYTHM JniiaM. Paspeinas mepeBon
IPOM3BEICHNS, aBTOP MOXET OTOBOPUTH CBOE IPABO HA BHECCHHE B INPOM3BEACHHUE HCIPABICHUHA U
IOTIOMHEHUH, WCKIIOYCHNE W3 TMPOM3BENCHHS OTHCNBHBIX dacTedl u T1.4. [IpaBo Ha mepeBonm ™o
JICHCTBYIOIEMY POCCHICKOMY 3aKOHOJATEILCTBY MPH3HAETCS 33 aBTOPOM U €r0 MPaBOIPEEMHUKAMH B
TEUEHHE BCETO CpPOKa OXPaHbl NMPOW3BEACHUI. B 3aKOHONATEIHCTBE HE COAEPKUTCS TAKKE KAKHX-THOO
WHBIX OTPaHUYCHHI MpaBa Ha MEPEBOJ, KPOME TeX, KOTOPHIC CBS3aHBI C OOUIMMH CITydasMH CBOOOIHOTO
UCIIONIb30BAHUS TMPOU3BEACHUN. VHBIMH CIOBaMH, POCCHICKOE 3aKOHOAATENBCTBO HE MPEIyCMaTPUBAET
MeXaHW3Ma BBIAAYM NPUHYAWTENBHBIX JHICH3WH Ha IIEPEBOJ, KOTOPBIM IOMYyCKaeTcss BBOAWTH BO
BHYTpEHHEE 3aKOHOJIATEIHCTBO B COOTBETCTBHUH €O CT. V BceMupHO# KOHBEHIIMN 00 aBTOPCKOM IIpaBe.

5. IIpaBo Ha pacnpocTpaHeHHe

B Torosope BOMC mo aBTopckuM mpasam B cT. 6 (1) mpeaycMoTpeHo:



«ABTOPBI JIUTEPATYPHBIX M XYyIOXXCCTBCHHBIX MPOM3BEICHUN MONB3YIOTCS HCKIIOUNTEIEHBIM
MPaBOM pas3pelarh jAejaTh JOCTYHNHBIMHU Ui OOILIECTBa OPUTMHANIBI WJIM KOIMWU CBOMX IPOU3BEIEHHM
IyTEM UX IIPOJaXKH MUJIU IIEpEJaYr CBOUX IIPaAB».

BaXHBIM HCKITIOUCHHEM W3 3TOTO IIpaBa, o0 ITOM MBI OyZeM TOBOPHUTH HIDKE, SIBISICTCS TaK
Ha3bIBaEMOE HCYEpIaHue NpaB. DTO O3HAYaeT, YTO KOTJa KOHKPETHas KOMHUS MPOU3BENEHHs MpOAaHa C
paspemieHus npaBooOyiafaTess, TO OHA, IO OOIIeMy IpaBUIy, MOXET IEpenpomaBaThCs 0e3 BCAKUX
OTrpaHWYCHHH, TI0 KpaifHel Mepe, B TOU cTpaHe, Ie OHa Oblia MpojaHa.

Poccuiickuii aBTOpCcKHU 3aKOH ONpeAenseT MpaBO Ha pacHpoCTpaHEHHE OYeHb CKYNO, yKa3blBas
JUIIF Ha TO, YTO aBTOP MOXKET PacIpOCTPAaHATh HSK3EMIUIIPHI MPOU3BEICHUS JIIOOBIM CIOCOOOM, B
YaCTHOCTH TIPOAaBaTh, CHABaTh B NPOKAaT M T.I. TeM He MeHee yKa3aHHas (POPMYIHUPOBKA IO3BOJISCT
ClenaTh HEKOTOpHIEe BEIBOABI. I[Ipeskne BCero 3akOH CBS3BIBACT PACHPOCTPAHEHHE TOJBKO C TEMHU
MPOU3BEACHUAMH, KOTOpBIE 3a()UKCHPOBAHBI HA MaTEpPUAIIEHOM HOCHTeNE. DTO cleayeT XOTs Obl U3 TOTo,
YTO MPOJAATh U CAATh B MPOKAT MOXKHO JIMIIb CaM MaTepHabHBIH HOCHTENb, HA KOTOPOM 3a()HKCHPOBAHO
MpoM3BEICHNEe, a HE caMO IPOM3BEICHHE KaK TakoBoe. [10A3ToMy myOnawmyHOE WCHONHEHWE, ITyOIHIHBIH
noka3, mepegadya B d3QUp W UWHBIE aHANOTWYHBIE CHOCOOBI HCIOJNB30BAHUSA IPOU3BEIEHUS
pacIpocTpaHeHUEM HE SIBIISIOTCSL.

[Hanee, pacnpocTpaHeHHE MPEATIONAracT HaIHMIHe KOIHMH MPOM3BEICHHS, KOTOPBIE U IYCKAIOTCS B
rpaxaaHcKuil 000opoT. B camoM jene, B 3aKkOHE TOBOPUTCS O MPOAAXKE, caue B MPOKAT U T.I. SK3EMILISIPOB
MPOU3BEJICHHS, T.€. KOMWW, M3TOTOBIEHHBIX B JIt000W MaTepuanbHoi (opme. Ecnu mpousseneHue He
Pa3MHOXKEHO, a CyIIECTBYET TOJBKO B OPHTHHAJIE, OHO HE MOXKET OBITH pacrpocTpaHeHo. [loatomy maxe
MOCIIe 3aKPEIUICHHsT B POCCHUCKOM aBTOPCKOM 3aKOHOJATEeNbCTBE mpaBa ciefoBanus (ct. 17 3akona PO
«O6 aBTOPCKOM TIpaBe M CMEXHBIX IIPABax») HEJb3s COTTIACUTHCS C TEM, YTO OOBEKTOM PACIIPOCTPaHEHHS
MOXET OBITh CaM YHUKAJIBHBIN MaTepHaIbHBIA HOCHTENb IPOU3BEICHNUS.

Haxoner, mpaBo Ha pacmpocTpaHeHHE 3aKOH He CBI3BIBACT C ITyCKOM B TPsKAAHCKUI 000POT TaKOTO
KOJIMUECTBA 3K3EMIUISIPOB IPOU3BEACHMUS, KOTOPOE yIOBIETBOPSUIO OBl pa3yMHBIC MOTPEOHOCTH ITyOJIHKH.
PacnipocTpanennem OynyT mpH3HAHBI IpOJaka, clada B MPOKAT FIIM BBEACHHUE B TPaKTaHCKHUH 000pOT
HHBIM CITI0COOOM OTPaHIMYCHHOTO YHCIIA KOMUH MPOM3BEICHHS.

3aKOH HE COAEPKUT MCUEPIBIBAIOIIETO IEpPEeuHs CIOCOO0B PACHPOCTPAHCHUS IPOU3BEACHMU,
Ha3bpIBas JIMIIb HamboJjiee THNHWYHBIE M3 HUX — TMPOAAaXy M caady B mpokar. [Ipomaxka o3Hawaer
peanu3alnuio KO mpous3BeaeHns 3a miaty. Ciada B mpokat (BHaeM) — 3TO MPEJOCTABICHHE IK3EMIUIAPa
MIPOU3BEJICHUS BO BpEMEHHOE MOJIb30BAHUE B IIENAX M3BJICUECHHUS MPSIMON MM KOCBEHHONM KOMMEPUECKOH
BbIT'OAbI. OI[HaKO MOJIYYCHUE IUIAaThl 3a IEpeaady KOIIMHM MNPOU3SBECACHUA B COOCTBEHHOCTH HIH BO
BPEMEHHOE IIOJI30BAaHHE HE SIBISCTCS OOS3aTEIBHBIM IPHU3HAKOM PACIPOCTPAHEHHS. JK3EMIUIIPHI
MPOU3BEJCHU MOTYT TNepedaBaTbCcsi TPEThUM JNHUllaM W OecruiaTHO. THUIMYHBIM TNPUMEPOM TaKOTo
pacmpocTpaHeHUs SBIAETCS NeATENbHOCTh OUOINOTEK.

Hapsiny ¢ mpaBoM Ha pacmpocTpaHEHHE 3aKOH 0c000 BBIACISICT HCKIIOUUTEIBHOE NpA8o agmopa
UMNOPMUPOBAMb  IKIEMNIAPLL  NPOU3BEOCHUSI 6 YeNsIX PACNPOCMPAHEHUs], 6KIIOYdAs IK3eMNISpbI,
u3eomosnentvie ¢ paspeulenus 0o1adamens UCKIIOUUMENbHBIX A8MOPCKUX NPAs (NPpAaso HA UMHOPM,).

B manHOM ciydae 3a aBTOPOM 3aKpeIUIseTCs] BO3MOKHOCTh OCYIIECTBIATH KOHTPOJb 32 BBO30OM Ha
TEPPUTOPHIO ICUCTBHS €r0 aBTOPCKHUX MpPaB 3K3EMIUIIPOB CO3JAHHOTO MM MPOM3BEICHUS, KOTOpHIC
W3TOTOBIIEHBI 3a rpaHulieil. OCHOBaHHEM JMJIs BBIIEJICHHUS MpaBa HA UMIIOPT SABJSETCA TEPPUTOpPHATIbHAs
OTPaHMYCHHOCTh C(ephl IEHCTBUS aBTOPCKUX TpaB. lIpom3BemeHue, KOTOpoe HE OXpaHsieTcs Ha
TEPPUTOPHH TOW WJIM WHOH CTpaHBl, MOXET TaM CBOOOJHO UCIIONB30BAThCS, B TOM YHCIE
BOCIIPOM3BOAUTHCS. OJHAKO €ClAM JK3EMIUIApPbl  MpOu3BeJeHHs OyIyT [OCTaBICHbl B  LENAX
pacIpocTpaHeHHs B CTpaHy, Ha TEPPUTOPUU KOTOPOH MPOU3BEACHUE OXpaHsIeTcs, 3T0 OyAeT HapylIeHHEM
ABTOPCKUX IIPaB.

[IpaBo Ha HMMIIOPT HEPa3pHIBHO CBA3aHO C IMPAaBOM Ha PaclpOCTPaHEHHWE M B W3BECTHOW Mepe
ABIIACTCA €0 neTanmauHef/'I. HpaBo KOHTPOJIA 3a UMIIOPTOM 3K3EMIUIAPOB MPOU3BEACHUA MPECAOCTABIACTCA
aBTOpY JUIA TOTrO, 4TOOBI OH MOT Oojee 3((EKTUBHO OCYIISCTBIATH NMpPHHAJIEKAINIEe eMy IMpaBO Ha
pactpoctpanenune. OOnagast mpaBoM Ha HMIIOPT, aBTOP MOXKET Ipecedb HapyIIeHHE CBOETO IIpaBa Ha
pacIpocTpaHeHHe ye Ha CTQANHU TOATOTOBKU €ro HapyleHus. Eciiu ske BBO3 9K3eMIIISIPOB MIPOU3BEICHUS
HE WMEEeT ILEeNH WX MOCICAYIOMIEr0 pPAaCHpOCTPaHCHHS Ha TEPPUTOPUH, HAa KOTOPOH NPOM3BEICHUE
MOJIB3YETCsI [IPABOBOM OXPAaHOM, TO aBTOP HE MOXKET 3alpPETUTh WX UMIOPT (BBO3 B JIMYHBIX LENAX, JUIS
y4acTHs B BHICTABKE H T.II.).

6. IIpaBo npokara
B ct. 7 JloroBopa BOMC mo aBTOPCKHM TpaBaM BOCIPOW3BENEHBI TOnoxeHus CornanieHus

TPUIIC, B KOTOPBIX MPaBO Ha MPOKAT cHOPMYITUPOBAHO CICIYIOIUM 00pa3oM:
1)aBTopsI



KOMITBIOTEPHBIX IPOTPaMM,

KHHEMAaTOrpapIeCKUX MPOU3BEICHHIH,

npousBeleHUN B (opMme (OHOrpamMM, Kak 3TO ONpeNesIeHO HAI[MOHAJIBHBIM 3aKOHOJATEIHCTBOM
JOTOBapUBAIOIIEHCS CTPaHEI,

HUMEIOT UCKITIOYHTEIBFHOE ITPABO OTIABAThH B MPOKAT OPUTHHAIBI UII KOITUH CBOUX MPOM3BEICHHN.

2) Maparpad 1 He mpumeHseTCsI

B OTHOIICHUH TporpamMm st OBM, 3a nCKiroueHneM ciyJaen, KOra caMa IporpaMma He SIBISETCS
00BEKTOM IpOKaTa, u

B OTHOUICHWH KHHEMarorpapuueckux paboT, ecoM HX T[epeiada B IPOKaT BeAET K
MIAPOKOMACIITAOHOMY KONHPOBAaHHIO 3THUX MPOM3BEICHHWN, YeM HApYIIACTCsS MaTepHAIbHBIA aCIEKT
HCKITIOYUTENBFHOTO TIpaBa aBTOpa Ha BOCIIPOU3BEICHHE.

3) Hes3upas na nonoskenus nmaparpada (1) crpana — ydactauna JloroBopa, kotopas Ha 15 anpess
1994 ronma uMena ¥ IPOIOIKAET UMETh JCHCTBYIONIY0 CUCTEMY BBITUIAT COPa3MEPHOIO BO3ZHATPAKICHUS
aBTOpaM, MepeNaBIINM B IPOKAT CBOU IPOW3BEICHHS, BOIUIONICHHBIE B (OHOrpaMMax, HE HAHOCHT
MaTepHaIbHOTO yiiepOa HCKIIIOUYNTENEHOMY ITPaBy aBTOpa Ha BOCIIPOU3BEICHUEY.

Ilepenaua B mpoKaT KOMIBIOTEPHBIX NMPOrPaMM M 3BYKOBBIX 3aluced MpOM3BeICHUI HeceT B cebe
Ooilee 3HAYUTENBHYIO YTPO3y AaBTOPCKUM IIpaBaM, II0 CPABHEHUIO C pa3pelicHHEeM HCIIOIB30BaTh
3alIMIICHHBIC aBTOPCKUM MPABOM IPOU3BEICHUS B MHBIX (hopMmax. B OONBIIMHCTBE CIydaeB JIIOIH XOTST
IPOYECTh KHUTY WM INOCMOTPETh BUACO(UIBM TONBKO OAWH pa3. Ho mrobuTenn Mys3BIKM CIyHIAlOT
Tr00MMOe TTPOU3BEICHIE CHOBA M CHOBA, PaBHO KaK M KOMITBIOTEpHAsI IPOTpaMMa UCTIONIB3YETCsI COTHH pas.
Takum 06pa3zoM, Mpokat 3BYKO3aIUCH MM KOMIILIOTEPHOI IMTPpOrpaMMEI ¢ OOJIbIIIeii BEpOSTHOCTBIO BEIET K
KONMPOBAHUIO IPOU3BEACHMS, HECIKEIN UCIIOJIb30BAHUEC KHUTU NI (I)I/IJ'II)Ma.

W3 mpaBa oTmaBaTh NPOM3BEACHUS B MPOKAT CYIISCCTBYIOT Ba)KHBIC HCKITIOYCHHUS. JTO TPAaBO «HE
pacIpocTpaHseTCs Ha T€ CIlydaW HCIOJNBb30BaHMS KOMITBIOTEPHBIX MPOTpPaMM, KOTZa IMporpaMMa cama Io
ceOe He ABISETCS OOBEKTOM IPOKATa». ITO MCKIIOYEHHE MO3BOJISIET OCYHIECTBIISATH IIHPOKYIO HPAKTHKY
IpOKaTa KOMIIBIOTEPOB B JENOBBIX LENAX. ECIM B3ATHI Ha MPOKAT KOMIBIOTEP HE OCHAIIEH 0a30BBIMU
IporpaMMaMH, OH CTaHOBHTCS OECHOJNE3HBIM KakK IPOIECCHHIOBas MalliHa. B HEKOTOPBIX CTpaHax
mupatel, Oeps KacceThl ¢ (IIbMaMH Ha MPOKaT, CHUMAIOT C HUX KONHH, a 3aTeM IPOJAI0T UX,
JIEMOHCTPUPYIOT U T.1. B mpyrux crtpanax, nHanpumep B CHIA, rne OeHCTBYIOT CypOBBIE 3aKOHBI B
OTHOIICHUH BUAEONHPATCTBA, MPOKAT KacceT pPEeAKOo BedeT K dToMy sBieHutoo. JJoroBop BOUC mo
ABTOPCKUM IIPaBaM COACPIKUT MOJ0KEHUE O TOM, YTO OTPAHUYCHUS HA MPABO MPOKATA HE MPUMEHSFOTCS «B
OTHOUIICHUH KHHEMaTorpadudeckux padoT, eciy UX Iepegada B IpoKaT He BeleT K IMHUPOKOMACIITA0HOMY
KONIMPOBAHMIO STHX IPOW3BEICHUH, YeM YIIEeMIIICTCS MaTepUANbHBIN aCIeKT MCKIIOYUTEIHHOTO IIpaBa
aBTOpa Ha BOCIPOU3BE/ICHUEY.

Kak ormeuanocs BBIIIC, MPOKAT ayI[I/IO3aHI/ICCI71 MIOYTH HEN30EKHO BCJACT K UX KOIMMPOBAHUIO UJIA
CO3MIaHMS JOMAITHUX KOJUIEKIIMHA. B HEKOTOpHIX cTpaHax B MpPaKTHKy BBEICHHI COOpHI 3a IPOKAT
ayaouo3amnucell, KOMMUPOBAaNbHOM TEXHHKM H TIp. B KAadecTBE METOAa CO3[aHHs CIICIHaIbHBIX
KOMIICHCAaIITMOHHBIX (1)OH)10B U1 3alllATBl OT HApYUICHHA IIpaBa I/IHTeJIJIeKTyaJII)HOﬁ COOCTBEHHOCTH.
COOTBETCTBYIOIINE MEXKIOCYIaPCTBEHHBIC JTOTOBOPHI MO3BOJIIOT 3THM CTpaHaM IIOANCPKUBATh JaHHYIO
MIOJIUTHUKY.

B poccuiickoM aBTOPCKOM 3aKOHE IPaBO MpoKaTa 0co00 He Beiesercs. OHaKo MOCKOIBbKY MPOKAT
NPOM3BEICHNS PAaCcCMATPUBAETCS KaK OJHH W3 BO3MOXKHBIX CIOCOOOB €ro pacmpOCTpaHCHHUs, aBTOD,
0e3yCcIIOBHO, 00JIa1aeT MOHOIIONINEH Ha CAady IIPOU3BEACHUS B IIPOKAT.

7. IIpaBo Ha my0JMYHOE HCTIOJTHEHHE

Cratpss 11 bepHCKOW KOHBEHIIMM CJIEIyIOIIMM 00pa3oM OmpeAenseT MpaBo Ha MyOiIHYHOE
UCIIOJIHEHHUE:

«(1) ABTOpBI [OpaMaTHYECKUX, MY3BIKAIbHO-IPAMATUYECKHX ¥ MY3bIKAIbHBIX IMPOH3BEICHUI
MTOJIB3YIOTCS UCKITIOYUTENEHBIM IIPABOM Pa3peIiaTh:

i) myGnuvHOE Tpe[cTaBiIeHHE W HCIONHCHHE CBOMX [POM3BEICHWM, BKIIOYas MyOIM9HOE
IpEeACTaBICHUE M UCTIONHEHHE, OCYIIECTBISIEMbIE JTIOOBIMH CPEICTBAMHE U CIIOCOOAMH;

i) mepemauy mrO0BIM CIIOCOOOM TOCTAHOBOK W HWCIOJIHEHHS MPOU3BEACHHN sl BCEOOIIEro
CBEJICHUS;

iii) Takme ke mpaBa MPEAOCTABISIFOTCS aBTOpPaM IpaMaTHYSCKUX WM  My3bIKAJIBHO-
JpaMaTUYECKUX MPOU3BEICHUN B OTHOLICHUH MEPEBONOB MX MPOU3BEICHUN B TEUEHHE BCErO CpOKa
JIEHCTBUS UX MPAB Ha OPUTHHAIBHOE IPOU3BEACHUEY.

CBoe pa3BHUTHE ATO MPABO MOTYUNIIO B CT. 14 bepHCKOI KOHBEHITUN:

«(1) ABTOpBI JUTEPATypHBIX U XYIAO0KECTBEHHBIX MPOM3BEICHUN WMEIOT HCKITIOYUTEIHLHOE
MpaBo pa3peliarh:



i) kuHemMarorpaguYecKyl0 MepeneKy ¢ BOCIPOU3BEACHHE CBOMX IMPOW3BCACHUN W
pacrnpocTpaHeHHe NepeieaHHbIX WK BOCIPOU3BEACHHBIX TAKUM 00pa30M MPOU3BEICHUH;

i) myGnuuHOE TpEJCTABICHHE W WCIOJHEHWE TMEePEeACIaHHbIX WM BOCIPOU3BEACHHBIX
MIPOU3BEICHUN U COOOIIEHNE UX IO TTPOBOIAM JJISl BCEOOIIEro CBeICHUSY.

B bepHCKOI1 KOHBEHIIMH HE COACPKHUTCA ONpEACNeHHs] TEPMHUHA «ITyOJIUYHOE MPEICTaBICHUE»
B HamuoHaIbHOM 3aKOHOJATEIhCTBE TEPMHH «ITyOJNUYHBIN», KaK TIPABWIIO, OMNPEICISETCS Kak
MpEeACTaBICHUE 32 paMKaMH Y3KOrO Kpyra JMIl, TaKOro, Kak ceMbs U Apy3bs. lloaTomy mpocmotp
BUJICOKACCETHI C 3aIIUIIEHHBIM aBTOPCKUM TPAaBOM (DMIIEMOM B TOMAITHUX YCIIOBHUSIX WICHAMH CEMBbH
U COCEIsSIMU, KOHEYHO, HE SBISETCS MyOIMYHBIM TOKa3oM. Ho ecTh U CIoXKHBIE clydau, TpeOyromue
ocoboro paccMmoTpenus. Hampumep, TyHKT TpoKaTa BHEOKACCET HMMEET HECKOJBKO MalIeHBKUX
MPOCMOTPOBBIX KOMHAT Ha JABYX-TPEX HYeNIOBEK C TEIEBH30pPOM W BHAeOMarHuTopoHoM. KimeHT
MOJKET 3aIlIaTUTh 33 MPOKAT KAaCCeThl U KOMHATy. SIBIsieTCs JIn mpocMOTp (UIIbMa B TaKOM ClIydae
nyOanyHBIM TOKa3oM? J[pyrodl mpuMep: B TOCTHHHIIE BCE HOMEpa O0OPYOBAaHBI TEICBU30paMU U
BUJICOMarHuTOQpOHAMH W B HEH €CTh CBOW IyHKT mpokara kacceT. OCyIIECTBISET JIM TOCTHHHUIA
yOJIMYHBIC TIOKA3bI?

CrnoxkHbIe BONPOCHI BO3HUKAIOT, KOTJa pedyb HIET O Kade, pecTopaHax, Oapax, MMEHOIIUX
PAAUONPUEMHUKHA U TEJIEBU30pHI AJIs pa3BlICUEHUs] KIMEHTOB. Eciu 3TM MecTa OTHECTH K MecTaM
MyOJIMYHBIX TIOKAa30B, TO WX BIAJENbIBl IOJDKHBI IUIATUTH OOJIafaTelsiM aBTOPCKOTO IpaBa 3a
nepeIaBacMblii dTUMHU CpelcTBaMH CBsism Matepuan. C Jpyroil CTOPOHBI, Ka)eTCS COBCEM YK
HeNpueMJIeMbIM TpeOOBaTh, HAmpUMep, YTOOBI CamloXHas MacTepcKas, Te TOJIbKO OJMH MacTep,
MOJIy4YHJIa pa3pellieHre Ha yCTaHOBKY panauo. Bo BcemupHyo TOproByr opraHu3alyio MOCTYNHIIA
x)anoba Wpnannuu Ha Coeaunennbie LTaTh AMepI/IKI/Ilg, noganHas B c¢Bsi3u ¢ TeM, yto CIIA me
MPEIOCTABIISIFOT aJICKBATHOW 3alllUTHI OT IyOJUYHBIX MTOKA30B IIPOU3BENICHUI B pecTopaHax u Oapax,
MOTOMY YTO MO aMEPUKAHCKOMY 3aKOHOJATEIbCTBY Ha HEOOJBIINE W CPEIHHE PECTOpaHB U Oaphl HE
pacIpocTpaHseTcs ASHCTBHE TOIOKEHHH O IyOIMIHBIX TTOKa3aX.

3akoH P® «OO6 aBTOpCKOM MpaBe M CMEXHBIX MPaBax» 3aKpeIuisieT JaBa OJHM3KHX, HO HE
CoBIagar0omux Apyr ¢ JpyroM UMynieCTBCHHBIX IIpaBa aBTOpa — IMpaBO Ha HYGHI/I‘IHI:Jﬁ TMOKa3 U MpaBoO Ha
nyOnmuuHoe wucnonHeHwe. [lepBoe W3 HHMX peann3yeTcss B OCHOBHOM B OTHOIICHWH NPOM3BEICHUIN
U300pa3UTEIPHOTO HCKYyCCTBA, a BTOPOE — B OTHOIICHWHM MYy3bIKalbHBIX, JPaMaTUYECKHUX,
XopeorpauuecKux, INTEPaTyPHBIX U HEKOTOPBIX APYTHX MPOU3BEACHHH.

IMon noxasom npouzgedenuss TOHUMACTCS JEMOHCTpAllMi OpWTHHANA UM  OK3EMIULIpa
MIPOM3BEICHHUS HEMOCPEACTBEHHO WIIM Ha JKpaHE C MOMOINBIO IUICHKH, IUAIO3UTHBA, TEICBH3HOHHOTO
Kajjpa WU UHBIX TEXHHYECKHX CPEACTB, a TaKKe AEMOHCTpAIMs OTIACIBHBIX KaapOB ayIHOBH3YaJILHOTO
npomsBeneHNsT 0e3 COOMIONeHHs WX IOCIEeNOBAaTENBHOCTU. Mcnonnenuem npoussedeHus TPU3HAHO €Tro
MIpeICTaBICHIE MOCPESACTBOM HIPHI, ACKIAMAIiH, NICHUs, TaHIa B KHBOM HCIOJTHEHUH WIHA C TOMOIIBIO
TEXHUYECKMX CpPEACTB, a TakkKe IoKa3 KaJpoB AayJHOBH3YAIbHOI'O MPOM3BEICHHS B  HUX
MOCIIEIOBATENFHOCTH (C COMPOBOXKAECHUEM WM 0G€3 COMPOBOKIEHHS 3BYyKOM). Kak BHIMM, OCHOBHOE
pa3nuane MeKAy MOKa30M IMPOU3BEICHUS U €ro UCIIONHEHUEM COCTOHMT B TOM, YTO €CIIM B IIEPBOM CITydae
MIPOU3BEJICHUE WK KaKas-TO ero 4yacTh MPOCTO AEMOHCTPUPYIOTCA MyOsinKke, 0e3 COBEPIICHUS aBTOPOM HMITH
WHBIM JIMIIOM KaKWX-THOO aKTHBHBIX JIEMCTBUH, TO BO BTOPOM Cllydyae NPOH3BEACHUE JOBOIUTCS IO
3putesell u (MIn) Ciymarenei MmyTeM aKTHBHBIX NCHCTBHIMA, BRIPAKAIOIINXCS B UTPE, MIEHUH, TAHIIEC U T II.
WupIME croBaMH, TNpH IMOKa3e NPOWU3BEACHUS OCYIIECTBISETCA MPSIMOW KOHTAKT HPOM3BEICHUS CO
3pUTEIJIEM, IIPU UCIIOJIHCHUU KE I[aHHI:Iﬁ KOHTAaKT OITOCPEAYETCA ACATCIIbHOCTBIO UCIIOJTHUTECIIA.

B kaudecTBe WHBIX pazmUYMil paccMaTpUBAaeMbIX IMpaB MOKHO Ha3BaTh ciedyromue [IpaBo Ha
My OIUYHBINA TTOKA3 MOKET OBITH OCYIIECTBIICHO JIMIIG B OTHOIICHUN TPOU3BEICHNH, 3a(pUKCHPOBaHHBIX Ha
KaKOM-JIH0O MAaTepUalbHOM HOCHTEINE; WCHOJMHATHCS )K€ MOTYT M TaKHe MPOU3BEACHHS, KOTOpBIC
BEIpQKCHBI JIMIIb B ycTHOW (opme. He coBmagaroT u crmocoObl BOCTIPHUATHS ITyOJUKOW ITyOIUIHO
JEeMOHCTPUPYEMBIX M HCIIONHSAEMBIX Tpou3BencHWil. Ecam myOmuuHBIA MOKa3 MpeamoiaraeT TOIBKO
3pUTENBHOE BOCIPHUATHE MPOU3BEIAEHHs, TO MyOJUYHOE HWCIOJHEHHE B 3aBHUCHUMOCTH OT BHJA
MPOMU3BECACHUA MOXKET BOCIPUHUMATLCA KaK 3pUTECIIBbHO, TaK W Ha CIIyX. B ocransHOM MMPpU3HAKHU
paccMaTpuBaeMBIX MIPaB COBMANAIOT, B CBSI3H C UeM UX JaJbHEHINNIT aHaH3 OyIeT BECTUCH COBMECTHO.

3akperisisi 3a aBTOpaMH IPaBO Ha IyOJWYHBIA IMOKAa3 W INPaBO Ha IyOJMYHOE HCIOJTHEHHE,
pOCCUICKOE aBTOPCKOE 3aKOHOATENLCTBO HE CBS3bIBAET TH MpaBa C MEPBBIM JOBEICHHUEM POU3BEACHUS
J0 CBCICHHA Hy6J]I/IKI/I. VkazaHHEBIC nmpaBa MOTYT pPCAJIU30BLIBATHECA KaK B OTHOLICHHU CHIC HC
00HapOJOBAaHHEIX IIPOU3BEICHUH, TaK U B OTHOIICHIH MPOU3BEICHUH, KOTOPEIE yKe 00HApOJOBaHEI, B TOM
Yucie OMyOJHKOBaHBI. VHBIMU CIOBaMH, NpaBa Ha IyOJIMYHBIA MMOKA3 U MyOJMYHOE MCIIOTHEHHE MOTYT
OBITH OCYIIIECTBIECHBI aBTOPOM B JIF000E BpeMs, a TaKKe IIOBTOPHO.
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Jlaiee, B COOTBETCTBHH C JEHCTBYIOIIMM 3aKOHOJATENHCTBOM ITyOJNMYHBINH ITOKa3 W ITyOJMdYHOE
UCIIOJIHEHUE HE MPEANOararT O0s3aTeNbHOI0 HEMOCPEACTBECHHOIO, GKUBOIO» KOHTAKTa ITyOJIHKU C
npousBeneHueM. [lokas u myOIM4HOE HCIIOIHEHNUE MOTYT OIOCPEI0OBATHCS TEXHUUECKHUMHU CPEJICTBAMH, C
IIOMOIIBI0 KOTOPBIX PACIIUPSETCS 3pUTENbCKast ayIuTOpHs. bmaromaps 3THM TEeXHHYECKHM CPEACTBAM
nyOauKa MOXET HaXOJUThCS HE TONBKO B TOM MeCT€, B KOTOPOM IPOU3BEACHUE HEMNOCPEICTBEHHO
JEMOHCTPUPYETCSl WJIM HUCIONHSETCS, HO M 3a ero mpenenamu. BaxkHo nuimb, 9TOOBI NpOU3BEICHHE
BOCHPHHUMAJIOCH ITyONHUKOH OXHOBPEMEHHO € ero coolmeHneM. [Ipumepom CiryXuT mpsmMas TPaHCISIUSL
KOHLIEPTa Ha 3KpaHe, yCTAHOBICHHOM BHE MECTa €r0 IPOBEJCHUS.

Haxonen, mis o0ouX paccMaTpHBAaeMBIX IMpPaB XapaKTepeH MNpHU3HaK MyOmuuHocTH. [lyOnudHbIi
NoKa3 ¥ IyONMYHOE WCIONHEHWE WMEIT MECTO JIMIIb TOrJa, KOrZa II0Ka3 WM HCIONHEHHE
OCYIIECTBIIAIOTCA B MECTE, OTKPBITOM IJIsI CBOOOJHOTO IIOCEIIEHMS, WIH B MECTE, TJe HPHCYTCTBYET
3HAYUTENFHOE YHCIIO JIML, He MPUHAUIEKANIMX K OOBIYHOMY KPYTy CeMbH. JleMOHCTpauus Mpou3BeIeHUs
nepe] CICNUANNCTaMH WM €r0 WCIONHEHHE s M30paHHOTO Kpyra ONM3KHX [Apy3ed He o0pasyroT
ITyOJIMYHOTO TI0Ka3a U ITyOIMYHOTO UCIIOIHEHNS M COOTBETCTBEHHO HE BIIEKYT NPEAYCMOTPEHHBIX 3aKOHOM
MPaBOBBIX MOCIEACTBHH.

8. IIpaBo Ha nepenauy B 3¢up

B cr. 1llbis bBepuckoit koHBeHIMH cOpMyaHpoBaHo TpeboBanue K crpaHam Coro3a 00
OCYIIECTBICHUH IpaBa Ha Iepenady B dpup:

«(1) ABTOpBHI JHUTEPATypHBIX U XYIOXKECTBEHHBIX MPOHM3BEACHUH MONB3YIOTCS HMCKIIOYUTETbHBIM
IPaBOM pa3peniars:

i) mepenauy cBoux mpousBeneHUi B 3Qup Wik myOIMYHOE COOOIICHHE ATUX MPOU3BEACHUMN JFOOBIM
JIPYTHM COCOO0OM OECIIpOBOIOYHOM Iepeadr 3HAKOB, 3BYKOB WIIH H300pakeHNil;

ii) Besikoe my6nuuHOe coobIIeHue, Oy/Ib TO 10 MPOBOAAM HJIM CPEACTBAMH GECIIPOBOIOYHON CBSI3H,
IIOBTOPHO TIepemaBaeMoro B J(Up NPOU3BEICHUS, €CIH TaKoe COOOIICHHE OCYIIECTBISCTCS HHOM
OpraHu3anuei, HeXKelly NepBoHavYaIbHas;

iii) my6GmuuHoe cooOlIeHHEe MEePEeNaHHOrO B (U MPOM3BEICHHUS C TOMOIIBI TPOMKOTOBOPHTEIS
WK JTI0O0TO PYTOTo anmapaTa, IepeJaromiero 3HAKH, 3BYKH WA H300paKeHUS».

OTH mpaBa SBIAIOTCS HECKOJBKO Oojiee OrpaHHYEHHBIMU II0 CPABHEHHIO C MPaBOM ITyOJIHMYHOTO
nokasa. Hactp Bropas ct. 11bis rmacur:

«3akoHomarenscTBOM crpaH Coioza MOTYT OBITH OIpENeNIeHBl YCJIOBUS OCYIIECTBIICHHUS IIPaB,
MPEeIyCMOTPEHHBIX TPEOIICCTBYIOIINM ITyHKTOM, OIHAaKO JEWCTBHE OTHX YCIOBHH OyAET CTpOro
OrpaHUYCHO NepeacjiaMu CTpaH, KOTOPbIC UX YCTaHOBUIIU. Ot YCiIOoBUA HU B KOEM Ciiyda€ HE MOIYT
VIIEMJIITh HM HEUMYIIECTBEHHBIX IIPaB aBTOpa, HHU MPUHAUICKAIIEr0 aBTOPY IpaBa Ha MOIyYCHHE
CIIPaBEeIUIMBOTO BO3HATPAXKICHHS, YCTAHABINBAEMOTO, IMpPH OTCYTCTBHM COTJIANICHUS, KOMIICTEHTHBIM
OpraHoM».

YacTo y pagvocTaHIMi €cTh pa3pelleHHe aBTOpa TOJIBKO Ha Iepenady npousBeneHus B a¢up. Ho
9TOOBI OCYIIECTBUTH 3Ty Iepefady CTaHIIMHA MOXET HMOTpeOOBaThCs BpeMEHHas ee 3amuch. Hampumep, y
CTaHIIMM €CTh TPOrpaMMa, KOTOPYIO JIydllle BCEro IepenaBaTh IO3JHO BEYEPOM, IOITOMY Hauboiee
nesecoobpa3zHo ObIBAeT CAENATh 3alUCh MEepeaadn U IOTOM IepeaaTh ee B 3¢up. Takue 3amucy IPHHSITO
Ha3bIBaTh KPATKOCPOUHBIMU (B OTJIMYHE OT MOCTOSIHHBIX). B 3aKOHOAATEIbCTBE MHOTHX CTPaH CYIIECTBYET
MOJIOKEHHE, 10 KOTOPOMY IIOCNe Mepefgadd 3alich BCKOpE MODKHA OBITh yHHYTOXeHa. OmHako B
HHTEpecax UCTOPUH CO3/IAIOTCS apXHMBBI PAIHO U TeneBuaeHusA. B coorBerctBun ¢ 4. 3 ct. 1 Ibis Beprckoii
KOHBEHIINM B BHJC HCKIIOYECHUS OTHOCHTEIFHO WMYIIECTBCHHBIX IIPaB aBTOpa MJOIYCKAaeTCs Kak
KpaTKOCpOYHas, TaK U apXUBHas 3aIiCh IPOU3BEICHNS.

ITepenaya mpousBeaeHus B dGHp NpearoaraeT ero J0BeJeHUE JI0 CBeleHUs HauboJjee IUPOKOM
ayJUTOPHH, YTO, OE3YCIOBHO, 3aTparuBacT OCOOBIN MHTEPEC aBTOPA, HYKIAIONIMICS B TIPABOBOW OXpaHe.
OpmHako JO HENAaBHETO BPEMEHH COBETCKOE AaBTOPCKOE 3aKOHOMATENBCTBO JIOMYCKaJo CBOOOTHOE
BOCIIPOM3BEJICHNE IO PaJyo U TEJIEBHAECHHIO JIIOOBIX BBIMYIISCHHBIX B CBET NPOM3BEICHHI, BKIIOYast H X
TPAHCIMPOBAHKUE HETOCPEICTBEHHO M3 MecTa ux ucmonHenus (m. 4 cr. 492 TK PCOCP 1964 r.). Oto
HCKITIOUeHHE U3 c(ephl aBTOPCKUX MpPaB B OCHOBHOM OOOCHOBEIBAJIOCH HEKOMMEPYECKUM XapaKTepOM
COBETCKMX OJJIEKTPOHHBIX CpPEACTB MAacCOBOH HH(OpMAllMM M IPOCBETHTEILCKHMH  33/1a49aMH.
CnpaBeyTHBOCTH pajd HEOOXOIMMO CKa3aTh, YTO MPAKTUYECKH BCE CIIELHAIUCTHI 10 aBTOPCKOMY IpaBy
yK€ NaBHO M HACTOWYMBO BBICKA3BIBANNCH B IIOJIB3Yy TOTO, YTOOBI IPUBECTH COBETCKOE AaBTOPCKOE
3aKOHOAATENHCTBO B 3TOM €ro YacTH B COOTBETCTBHE C NMPUHATHIMH BO BCEM IMBHJIM30BAHHOM MHpE
HopMaMu. OTMEHY CBOOOJIHOTO HMCIIOJIb30BaHHS POU3BEISHHUI 110 Paiio ¥ TEIEBHICHUIO JIeKJIapHPOBAITH
y>ke OCHOBBI Ipax1aHCKOTO 3aKoHoAaTeNbeTBa 1991 1. Ho KOHKpPETHBIM co/iepikaHueM MPaBo Ha repenaqy
B 3(up HamonHW Juib 3akoH PO «O6 aBTOPCKOM TpaBe U CMEXKHBIX [PaBax».

Ilpaso na nepedauy ¢ 3¢hup Kak 0cobOe UMYLIECTBEHHOE MIPAaBOMOYHE aBTOpa XapaKTepU3yeTcs



CIIEAYIOIMMH OCHOBHBIMU OCOOeHHOCTAMHU. IIpexne Bcero JaHHOMY MpaBy, KaK HUKAaKOMYy JpPyromy,
CBOUCTBEH 3JIEMEHT MyOnMuHOCTU. lIpousBereHuEe NOBOAUTCS O BCEOOILETr0 CBEJCHUS MOCPEACTBOM
CTICNHATBHBIX PAJHOCUTHATIOB (PaJHOBOINH), KOTOpBIC MpEeIHa3HAYEHbI Ui MpHeMa CaMoi MIHPOKOH
myOnMKoi. Ayauropus emte OoJee pacimpsAeTcs MpH Iepefade Mpou3BeaeHNs B 3¢up depes ciyTHHK. [lox
Takoi mepenaydeil MOHUMAETCs IPUEM CUTHAJIOB C HA36MHOH CTaHLIMU HA CIyTHUK U Mepefiada CUTHAJIOB CO
CIIyTHHKA, ITIOCPEICTBOM KOTOPBIX HPOM3BEICHHE JOBOAMTCS 1O BceoOuiero cmeneHus. IIpum 3TomM BO
BHIMAaHNE IPHHUMAETCS CaMa BO3MOYKHOCTh BOCHPHSTHS IPOU3BEICHUS IyOIHKOH, HE3aBUCHMO OT TOTO,
OCYILECTBIAETCS IU OHA (PAKTUUECKH.

[Hanee, nepenaBaThcsi B 3GUp MOTYT KaK yXe OOHApOJOBAHHBIC, B TOM YHUCIIE OIyOJUKOBAHHBIC
IPOM3BECHNUS, TaK M NIPOU3BEICHHMS, ellle He oOHaponoBaHHble (HeomyOnukoBanusle). I[lepenaueii B adup
MIPU3HAETCSA U MIpsiMasi TPAHCILMS MPOU3BEACHUS U3 MECTa €ro MoKasa WM HcIoidHeHus. Bo Bcex atux
Cllyyasix TPOU3BEACHHE NOBOIUTCA A0 Oojee IMPOKOH, uyeM OOBIYHO, ayJUTOPHH, B CBS3H C 4YeM U
TpedyeTcs cornacue Ha 3TO aBTOpa.

IIpu mepenade mpousBeneHHs B 3QHP OHO CTAHOBHTCS IOCTYIHBIM JUISL CIIYXOBOTO W (HIIH)
3PUTENBCKOTO BOCIPHSTUS. XOTSI Il 3TOr0 HEOOXOAUMa CHEMaNbHAas annaparypa, ¢ HOMOIIbI0 KOTOPOH
NPUHUMAIOTCS U TPeo0pa3yIoTcs COOTBETCTBYIOIIME CUTHABI, BaXKHO, YTO MEX/y MepeAaroIeil cTaHuei
1 TIpUHUMAIONIeH aHTeHHOH HEeT HMKaKWX ONOCPEAYIONIMX 3BEHHEB B BHJAE KAKHX-IMOO MaTepHaIbHBIX
Hocutenel. Ecnu ke CIyxoBOe WM 3pUTENbCKOE BOCIPHUATUE NPOU3BEACHUS oOecreuuBaeTcsl TOH ke
anmaparypoi ¢ HOMOIIBI0 0COOBIX MaTEPHAIBHBIX HOCUTENIEH — 3BYKO- M BUICOKACCET, INICHOK, Ja3ePHBIX
IVCKOB M T.II., TO Tlepesiauei B 3(hup 3TO HE SABIAETCA.

Haxonen, monsTue «mepefada B 3(up» oxBaTbiBaeT cOo0OH Kak NMEpBOHAYAIbHOE COOOILEHHE
NPOU3BEACHUS ITyOJIMKE MOCPEACTBOM OCCIIPOBOJIOYHOM CBSI3M, TaKk M TOCIEAYIONIYIO0 Iepeaady
npousBesneHus B 3¢up. B mocnennem ciayuae uMmeercs B BUmy nepenada B d3pHp paHee NepeJaHHbIX B dGHp
MPOU3BENECHUN, HE3aBHCUMO OT TOrO, KEM OCYIIECTBISIETCA 3TO JEHCTBHE — caMOH OpraHusaluei,
MepBOHAYAIBHO MIEpeAaBaBIleii MPOU3BEACHNUE B 3(pUp, WIH UHON OpraHU3aIlueH.

K mpaBy Ha nepenady B 3¢up BecbMa OJIU3KO MPUMBIKAET NpaA8o asmopa coobuams npousgedeHue
(8KnI0YAsA NOKA3, UCKONHEHUe Uy nepedayy 6 dQup) 01 sceobujeco ceedenus no Kabeuo, NPO8OOAM Ul ¢
NOMOWbIO UMBIX AHANOSUYHBIX cpeocmg. YKa3aHHOE IIpaBO, KOTOpoe B paHee JeiicTBoBaBIIEM
3aKOHOZATENLCTBE CIELHMAIBHO HE BBIIEIANOCH, B CBOUX OCHOBHBIX 4E€pPTax COBMANAET C PACCMOTPEHHBIM
BBIIIE TIPAaBOM Ha Tepenady B d¢up. VHBIM sABISeTCA JHIIb CaM TEXHHYECKHH METOJ JOBEICHUS
OpOU3BENCHUS 1O CBeAeHHUs myOnuku. BmecTo mepegaud MOCPEACTBOM DPAJUOBOIH MPOU3BEACHUE
mepefaeTcs ¢ MOMOIIBI0 CUTHAJIOB, HAYIINX 1O Ka0eJro, MPOBOAAM, ONTHYECKHM BOJOKHAM HJIM WHBIM
AHAJIOTUYHBIM cpencTBaM. COOTBETCTBEHHO H3MEHSCTCS M COCTaB NOTCHIMANbHBIX 3pHTeieil M (wim)
ciymareneit. Ecnu mpu nepenaue Npou3BeAeHUs B 3(pUp OHO MOXKET BOCHPUHUMATHCS JTIOOBIMH JTHLAMH,
00J1agaloMMH TPUEMHUKAMHU COOTBETCTBYIOIIEH MOIITHOCTH U BHJA, TO IPH Iepeaade Mpou3BEeIeHUsS 110
kabemo ayauTopus OOBIYHO OrPaHWYMBAETCA TEMH JIMIAMH, KOTOPBIE SBISIOTCA IOINUCYHKAMH
COOTBETCTBYIOIINX IIEPEAIONINX TeJIepaJIoIeHTPOB. B cBsA3M co Bece Oolee MUPOKUM pacipocTpaHEHHEM
JAHHOTO BHJA HCIONB30BaHMS MPOM3BEACHUN 3aKpeIUICHHE 3a aBTOPaMU pPAacCMaTpUBAEMOTO IpaBa
NPEACTABIIAETCS BIIOIHE CBOEBPEMEHHBIM.

9. IIpaBo Ha uHbIe (popMbI MyOJIHYHON Nepenadn

Cetp HTEpHET CO3/1ajTa OYCHb BA)XKHBIC HOBBIE TEXHHYCCKHE BO3MOXKHOCTH KOMMyHHUKaiuu. Crano
BO3MOXKHBIM, KOTJa HY)KHO, ITEPEAaBaTh TEKCTHI, 3BYKOBBIC U BUACO3AMUCH. DTH BO3MOXHOCTU HECYT B
cebe ropaso 0oJblIe ONaCHOCTEl MMYIECTBEHHBIM IIpaBaM aBTOPOB, YeM Iepeaada B 3(up, MOCKOIBKY
SIBJISIOTCS MPEKPACHBIM 3aMEHHTENIeM IMOKYIaeMbIM JUIsS JOMAIHUX KOJUIeKLui 3amucsM. B MHTepHere
ceifiyac MPOUCXOJIT BE paauKanbHble TepeMeHbl. [lepBas cBsi3aHa ¢ YBEIMYEHHEM CKOPOCTH Iepenadn
uHpOpMaIMA Ha JOMAaIIHHE KOMIbIOTEphl. Kakqoe HOBOE MOKOJCHHE KOMIIBIOTEPOB SIBISIETCS Oosee
MOIIHBIM. B pe3yibrate nHpOpManus nepeaaercs U oopadaTeiBacTcs ObICTpee. DTH N3MEHEHHS TIOBBICHIIH
U KaueCTBCHHYIO CTOPOHY BHJEO- U ayquonH(pOpManui. BhICOKHE TEXHOIOTHU MO3BOJSIOT HE TOJIBKO
a¢hdexTuBHO mepenaBaTh HHPOPMAIIMIO, HO W YXKUMAaTh €€ JIJIs COXpaHEeHUs B MaMiITH KoMIbloTepa. B
CBSI3M C [OCTYNHOCTBIO B ceTH VIHTEpHET aBTOPCKHX IMPOU3BEICHUI, y IOJIb30BATENSl CHUKACTCS
MOTPeOHOCTh B MPUOOpPETEHWH B Mara3uHax KHHUT, ayamo- d Bujieokaccer. Korma Hamo, Biamenerr
KOMITBIOTEpa MOXKET YUTaTh, CIYIIATh M MPOCMATPUBATh IPOU3BEACHUS Ha KpaHe. bome Toro, oH MoXxer
OCYIIECTBJIATh MX 3alHCh Ha TOPTATHBHBIC IJICEPhl U HOCHUTb UX C CO00#. DT JOCTHKECHHS TEXHUKH
mpuBeny K BKIOUeHHo B cT. 8 JloroBopa BOMC no aBTOpPCKUM IpaBaM HOBOTO IpaBa Ha WHbBIE (HOPMBI
MyOIUYHON TIepeIayu:

«He otBepras meiicteust moioxkenuit crareir 11(1)(ii), 11bis(l) (i) u (ii), 1lter()( ii), 14(I)(ii) u
14bis(l) BepHCKO# KOHBEHIIUH, aBTOPBI JINTEPATYPHBIX H XyJOKECTBEHHBIX MPOW3BEICHUI MONB3YIOTCS
UCKITIOYHUTENFHBIM MIPABOM Pa3peliarh JIOYIo MyONIuYHy0 Iepenady CBOUX MPOM3BEICHUN MO MPOBOAAM



WIA CpPEeACTBAMH OECHpPOBONIOYHON CBSI3HM, BKJIIOYas IMyONMYHYIO Iepefady IPOU3BEICHUH TaKUMH
CPEICTBaMHM, KOTOPBIE Aal0T BO3MOXKHOCTH AOCTYIA K HUM IpaxiaH B J1000e BpeMs U B JIOOOM MeECTE IO
WHIUBH]yaJIbHOMY BBEIOOPY».

a. Texnonozuueckue cpeocmea

Becpma BeposiTHO, 9TO B OyAymieM KOMIIBIOTEPHBIC NMPOTPaMMBI M 3BYKO3aIlMCH OyIyT BO BCE
OoJblIel cTeneHu pachnpocTpaHsaThes depe3 MHTepHeT. Tpu HOCTHKEHHS MOCIEIHETO BPEMEHH AENaroT
3TO BO3MOXXHBIM. OJIHO N3 HHX CBA3aHO C CO3JaHHEM BBICOKOTCXHOJJIOTHUYHBIX CIIOCO0OB  CXKATHS
WHpOpMAIIMH, YTO JeNacT BO3MOXHBIM Iepellayy MEHBIIHX 00beMOB WH(popMalmu ¢ 0ojiee BBICOKOM
CKOpOCThIO. BTOpoe nocTmxeHue CBA3aHO C BBEACHHEM CKOPOCTHBIX JHMHHMHA CBS3M C JIOMAllHUMHU
KOMIIBIOTCPAMHU. u TPEThE COCTOUT B CO3JaHHWU HCAOPOTUX CPCIACTB XPaHCHHUSA OOIBIINX 00HEMOB
KOMIIBIOTEPHBIX [JaHHbIX. 1103TOMYy BO3MOXKHOCTh Npojaxku uepe3 WHTepHEeT 3amuceil My3bIKalbHBIX
MIPOU3BENIEHUM U KOMIBIOTEPHBIX NPOrpaMM YK€ Ha Mopore. 3ByKO3alHChIBAIOIINEe KOMIAHUH OCO3HAIOT
pearbHOCTh HACTYIUICHHUS 3TOW CHUTyallud M WX BOJHYET BOIPOC OXPaHbl WX MpaBa MHTEIUIEKTYaJbHON
COOCTBEHHOCTH, TIOCKOJIBKY €CTh OMAacHOCTh TOTO, YTO C TOH e JIETKOCTBIO, C KaKOW MpOJABIBI OyAyT
ITOCTABIIATH TOBAO MOKYIATENsIM B ceTH HTepHeT, mHpaThl OyAyT pacpOCTPaHATh U CBOIO MPOAYKIIHIO.

KomnbroTepHble KOMIIAaHUU W KOMIITAHUM 3BYKO3aIlMCH, KOHEYHO, OYIYT CTPEMHUTHCS HE YIYCTHTb
npeuMyIecTB ceTH MHTepHeT U u30exkaTh yrpo3bl muparcTBa. Crenars 3TO OHH HAJCIOTCS, UCIONB3Ys
BBICOKHE TEXHOJOTHH, KOTOpHIE OymyT, HampuMmep, HUACHTH(HUIMPOBATH KOHKPETHBIE XapaKTePUCTHUKU
KOMIIbIOTEpA, IPUHSBIIETO 3allMCh, U CAETAI0T HEBO3MOXKHOM ee mepe3anuch Ha APYroi KoMmeioTep. B crT.
N HoroBopa BOMC mno aBTOopckuM mpaBaMm ToBopuTcs, uto: «Jloroapuparomuecss CTOPOHBI JOTKHBI
obecrieunTh aJCKBAaTHYIO IIPAaBOBYIO 3allUTy ¥ NPUHATE S((QEKTHBHBIC IPABOBBIE MEPHI IPOTHUB
HE3aKOHHOTI'O HCIOJIb30BAHUS TEXHOJOTHMUECKUX CPEICTB, C MOMOIIBI0 KOTOPHIX aBTOPBI OCYLIECTBISIOT
CBOM IIpaBa, MpelocTaBlIeHHbIE UM bepHCKOW KOHBEHIIMEH, a TakKe MEPbI, OTpaHUYHUBAIOIINE T€ AEUCTBUS
10 OTHOUICHHUIO K WX MPOM3BEICHUAM, KOTOPBIE OCYIIECTBIIIIOTCS 03 COTIacus aBTopa M B IIPOTHBOPECUHN
C 3aKOHOMY.

Cxomnoe comepxkanue mmMeeT u cT. 18 JloroBopa BOUC 006 ucmonb3oBanuu (GpoHOrpamMm. Mepl,
IpeaycMaTpUBaeMble dTOH CTaThel, MIYT Aajiblie TOro OOBEMa OXpaHBI, KOTOPHIM NPEIOCTaBIsAEeTCS B
JIOTOBOpE IO aBTOPCKOMY IpaBy. Tak, Hampumep, MOKyNnaTelb My3bIKaJbHOIO KOMIIAKT-AUCKAa MOXET €ro
CIylIaTh He 00s3aTeNbHO Ha CBOEeM MpourpeiBarese. [IpojaBenr KOMIBIOTEPHOH NpoOrpaMMbl uepes
MHTepHET MOXKET NoJIaraThCsl He TOJIbKO Ha OXPaHy aBTOPCKHUM IIPABOM, HO M Ha JOTOBOP KyIUIU-NIPOJAXKH,
OCYILIECTBICHHBIH uepe3 IHTepHET, B KOTOpPOM €CTh IIYHKT O TOM, 4YTO IpOAAaHHAas Iporpamma
YCTaHABJIMBAETCA KOHKPETHO M HCKIIIOYUTENIBHO Ha NaHHBIA KommbtoTep. [locne sToro mepenuchiBaHue
IpOrpaMMBI Ha APYTOil KOMIBIOTEP OyAeT He3aKOHHBIM, ITIOCKOJIBKY OYyZET HapyIlaTh yCIOBHUS JoroBopa. B
pa3HBIX CTpaHaxX BEAyTCS JUCKYCCHH OTHOCHTEIHHO LIMTHpOBaBIIeHcs Boiie craTthu JJoroBopa BOVC mo
aBTOPCKUM MpaBaM. KoMIbIOTepHbIE KOMIAHWU W CTYAWH 3BYKO3AIUCH JTIOOOUPYIOT NPHHSATHE 3aKOHOB,
3aIpelIAIONINX JII000e HE3aKOHHOE UCTIONB30BAHNE TEXHOJIOTHIECKUX CPECTB. B Toxke Bpems ecTh apyras
TOYKa 3pEHUS Ha O3TOT BOIPOC, COTJIACHO KOTOPOH He CIexyeT 3ampemaTrh JAedcTBUS B 00X0x
OXPaHHUTENBHBIX TEXHOJNOTHH B JIOOBIX IENsAX, KPOME TeX, YTO HapyIIaloT aBTOPCKHE IIpaBa, T.c.
MOJIpa3syMeBaeTCsl CBOe00pa3HOe CBOOOIHOE HCITIOIb30BaHUE aBTOPCKUX MPOU3BEACHUH.

0. Ynpaenenue npasamu

DKOHOMMYECKas: TEOPHsI HCIOIb30BAHMS HCKIIOUUTEIBHBIX MPaB MPEANONaracT, YT0 MOHOMOIbHBIH
[POU3BOJIMTENb MPOAYKTA MOXKET MaKCHMH3HPOBAaTh MPUOBUIL MYTEM JIEJICHHS PHIHKA HAa CEIMEHTBHI U
yCTaHABIIMBAs MAKCHMAJbHO BBIFOAHYIO [EHY B KaXIOM U3 HHX. VCMOJB3ysl MCKIIOYUTEIbHBIC MpaBa
ABTOPOB, 3BYKO3aIHCHIBAIONINE KOMITAHUH TAKXKE XOTENU OBl ACTUTh PBIHKH. K COXKaNeHHUI0, 3TOTO HENb3s
JOCTUYb NIYTEM MPOJAXH 06BI‘IHLIX 3anuceil B MarasuHax. B MY3bIKAJIbHOM Mara3mHe€ YCTaHaBJIMBACTCs
OIpe/IeNiCHHAs! 1IeHa Ha TOBap, OJIMHAKOBAsI IS JIFOOBIX MoKymaTeseid. Hemb3si mpocuTh 3aruiaTuTh 0OJIbIie
0oraToro KIHEHTa WIH TOTO, KTO XOYEeT CIYIIaTh 3alKCh OecrpephlBHO. BMecTe ¢ TeM MpH MOMOIIU
QJICKTPOHHBIX CPEACTB NPOAAXU TOBAPOB CTAHET BIIOJIHE BO3MOKHBIM HCIOJIB30BATh z[eMorpa(quecm/Ie
JaHHbIC, ONpEeNeNsTh DKOHOMHUYECKMH CTaTyc MOKyIaresis H KOJUPOBaTh IPOAaBacMyI0 uepe3
JNIEKTPOHHYIO CHUCTEMY 3allUCh TaKUM OOpa3oM, YTO OHA MOXET OBITh BOCIPOM3BEICHA OIPEICICHHOE
KOJIMYECTBO pas3, MOCJIe Yero JUlsl €€ MepeKoJUPOBAHUS HY)XKHO OyJeT BHECTH JOIOJHHUTEIbHYIO IUIaTy.
Takum 00pa3oM, 3NeKTpOoHHAs «WH(OpMaIUs 00 yNpaBJICHWH TNpaBaMu» OyJeT OTPOMHON MOMOIIBIO
3BYKO3aIKCHIBAIONIMM KOMIAHUSIM W MPU Pa3jielie PbIHKA HA CETMEHTHI, U B IOJyYSHHH MaKCHMalbHOU
npUOBLTH. «YTIpaBJIeHUE MpaBaMi» Takxke OyAeT MOMOTraTh U B Jelie OTCIekKHBaHUs mupaToB. CraThs 12
Horoeopa BOUC mo aBtopckum mpaBam u ct. 19 JJoroopa BOUC 06 wucmons3oBanuu (hoHOrpamm
COZIEPXKAT MOJIOKEHHE O MPOTHBOMPABHOCTH MAHUITYJISIIKI ¢ HHpOpMaIueld 00 yIpaBIeHUH PaBaMH.



I[ToMuMO paccMOTpEHHBIX BBINIE ITIPaB aBTOPHI O0NAgalOT W MHBEIMU TIPaBaMH, CBSI3aHHBIMU C
UCIIOJIb30BAHUEM HX MPOU3BeACHUA. HEeKOTOphIe U3 3THX MPaB HEMOCPEACTBCHHO yKa3aHbl B 3akoHe PD
«O0 aBTOPCKOM IIpaBE U CMEKHBIX MpaBax», APYrue XOTs MPsIMO U HE Ha3BaHBI, HO CIEAYIOT U3 HETO, TaK
KaK 3aKOH UCXOIUT U3 MPHHIUIIA, YTO aBTOPY MPHHAICKAT UCKIIOYUTENBHBIC MTPaBa Ha HCIOJIH30BAHIE
MpOU3BECHUS B JIFOOOH hopMe U JIFOOBIM CITIOCOOOM.

[TpUMEHUTENHPHO K HCMOJB30BAHUIO MPOU3BEACHUH apXUTEKTYPhI, TPajOCTPOUTEIHCTBA, CaI0BO-
MApKOBOTO HCKyCcCTBA M JAM3aifHa 3aKOH 0C000 BBIIENSET WMYIIECTBEHHOE HPABO A8MOpo8 Ha
NPAKMUYECcKylo peanrusayuio coomeemcmeayouux npoekmos. Ero cymiHOCTb 3aKiIiO4aeTcss B TOM, YTO
BCSIKOE IIPAKTUYECKOE BOIUIOMIEHHE B JKU3Hb IPOU3BEICHUI apXWUTEKTypHOH Tpadukd U IUTaCTUKU
(3ckH30B, YepTekKel, MIaHOB, PUCYHKOB, MAKETOB U T.II.) MOXET OCYILIECTBILITHCS TOJNBKO C COTTIACHS X
aBTOPOB. B mpuHIUIE paccMarpuBaeMoe MpaBoO SBILIETCS Pa3HOBUAHOCTBHIO IpaBa HAa BOCIIPOU3BE/ICHIE,
MIOCKOJIBKY TIOJTHOCTBIO IMOJNA/IAET MOJ] €ro NpU3Haku. B pe3ynbTaTe NMpakTHUECKOH peau3aly MpoeKTa
MEHSETCS JIUIIb TOT MaTepHalbHBIA HOCHTENh, B KOTOPOM BOIUIOIICHO IPOM3BEINCHHE APXHUTEKTYPHI,
TPaJIOCTPOUTENBCTBA, CalOBO-IAPKOBOTO MCKYCCTBA FUIH JH3aiHa.

K mpaBomounsM aBTOpa HPUHATOTO APXUTEKTYPHOTO IMPOEKTa OTHECEHA TAKKE GO3MOICHOCHIb
yuacmus 6 peanusayuu ceoeco Hpoexma npu paspabomxe OOKYMeHMAyuu HaA CMpPOUmensCcmeo.
BosHuKaImue Npu 3TOM OTHONICHHS pPEryaupyroTcs 3akoHoM P® ot 17 wHos6ps 1995 r. «O6
APXUTCKTYPHOU JesTenbHOCTH B PD». B yka3aHHOM 3aKOHE MOTYEPKUBACTCS, YTO 3aKa3UUK U MOAPSITUHK,
peaH3yIOIINe apXUTEKTYPHBIN MPOEKT, JOJDKHBI IPUBIICKATh ApXUTEKTOpAa — aBTOPa MPOCKTa K YUaCTHIO
B pa3paboTKe NPOEKTHOH NOKYMEHTAlMM Ha CTPOUTEIBCTBO, a TaKXKe K aBTOPCKOMY Haa30py 3a
cTpouTenbcTBOM. [locaeqHuil 0CyIIECTBIIETCS HA OCHOBAaHUH 0COOOTO TPaXkJaHCKO-IIPABOBOTO JOTOBOPA,
KOTOPBIH 3aKJI0YAETCS MEXK/TY 3aKa34MKOM U pa3pabOTYNKOM MPOEKTa.

ABTOpBI TIPOW3BEACHUN H300pa3UTEIILHOTO HMCKYCCTBA OO0IAaTalOT OCOOBIM npasom Cledo8aHusl.
CyIIHOCTE JaHHOTO MPaBa COCTOUT B TOM, YTO B K&KAOM CIydae IIyOIHMIHOH Mmepenponaku IpOU3BeICHUS
1300pa3UTEIFHOTO UCKYCCTBA IO [IEHE, MPEBBIIIAIOIIei NpeapIayIyo He MeHee yeM Ha 20%, aBTop numeer
[PaBoO Ha MOJIyYeHHE OT MPOJaBIla BO3HArPAXACHHUS B pasmMepe 5% ot mepenpomaxHoi mens (. 2 cr. 17
3akona PO « O6 aBTOPCKOM IpaBe M CMEKHBIX TIpaBax»).

OCHOBHOH IIETBIO 3TOTO IMpaBa SIBISETCS 3al[UTa WMYIISCTBCHHBIX HHTEPECOB XYAOKHHKOB WU
aBTOPOB JPYTUX IPOU3BEACHUN M300pa3UTEIFHOTO HCKYCCTBA, KOTOPHIE 3a9acTyl0, OCOOEHHO B Hadaie
TBOPYECKOTO IMyTH, IPOJAIOT CBOU IPOU3BEICHHUS PA3IMIHOTO POJIa IEePEKyIIIUKaM II0 [IeHe, 3HAYUTEIEHO
HIDKE MX pealbHOi crommocTH. [IpaBo Ha MOMyYCHHE YaCTH MPHOBLIM, BBIPYYaeMOIN OT MEpenpoaKu
NPOM3BENICHHUS MIPU MIEPEX0Ie ero OT OJHOTO BIJENbIa K JPYroMy, B U3BECTHOH Mepe KOMIICHCUPYET Ty
HECIIPaBEIITMBOCTH, KOTOpast ObLIA TOIYIICHA TI0 OTHOIIEHHIO K aBTOPY BHAYAJIE.

K wuymciay wWMyIIeCTBEHHBIX MpaB aBTOPOB paHee CHCTBOBABIIEE 3aKOHONATEIBCTBO M HayKa
TPaIULIUOHHO OTHOCWIIN APABO HA 803HASPAdICOEHUe 3d UCNONb308aHue npoussedenus. HoBoe aBTOpcKoe
3aKOHOAATENECTBO, OE3YCIOBHO, TaKXKe MPU3HACT 32 aBTOpPaMH yKa3aHHOE IIPaBO, XOTS B 00IIEM IepeyHe
ABTOPCKUX MPaBOMOYHUI OHO MpPsMO He Ha3BaHO. OOBICHIETCS 3TO T€M, YTO 3aKOH UCXOITUT U3 TOTO, YTO
aBTOp BIIpaBe TpeOOBaTh BHIIATHI €MY BO3HAIPaKACHMS 33 MCIOJNB30BaHHE MPOM3BEICHHS B JFO0OI
¢dopme u moOBIM criocoboM. VHBIME cIOBaMHM, HPEAIONAracTCs, YTO KaKIOe M3 YK€ PacCMOTPEHHBIX
IIPaBOMOYHH HEPa3pPHIBHO CBI3aHO C MPABOM aBTOPA Ha MOIyUYCHHE BOSHATPAKICHUS.

B omamume oT nmpyrux mpaB aBTOpa JAHHOE MPAaBO HOCHUT HE a0CONIOTHBIM, a OTHOCHUTEIBbHBIH
XapakTep, T.€. JNEHCTBYeT MO OTHOIICHWIO K TEM JIMIaM, KOTOpBIE HCIIONB3YIOT WIH COOHpAIoTCs
WCTONB30BaTh MpoM3BeNeHUe. B cocTaB mpaBa Ha BO3HAarpaKACHUE BXOIAIT HE TOJNBKO «TOJIOE» IIPABO
TpeOOBaTh COOTBETCTBYIOIIMX BBIIUIAT, HO ¥ BO3MOXXHOCTH OTOBOPHTH Pa3Mep, MOPSIOK, CPOK U JPYTHE
YCJIOBHS TIOJIyYEeHUsI BO3HATrpaxJeHUs. Bce 3T BOIpOCH! pemaroTcst B aBTOPCKUX JOTOBOpax, Ha OCHOBE
KOTOPBIX U OCYIIECTBIISICTCS UCTIONB30BAHNE ITPON3BEICHHH.

Bmecte ¢ TeM 3aKOH BBIICIAET HECKONBKO CIIy4acB, KOTJa IpaBa aBTOPOB HAa MONyYCHHE
BO3HArpaXKJCHUs JIeKaT 3a MpelesiaMd aBTOPCKOTO JIOTOBOpa. Bo-mepBbIX, NMpaBOM Ha IOJydYeHHE
CTIECIHATFHOTO BO3HATPAXKICHHUS 00aaloT aBTOPHI CITyKeOHBIX mpom3BeneHHi. Kak yke yKa3bsIBanocs,
HCKITIOYNTENBHBIC TIPaBa Ha UCIOJIb30BaHME CITYKEOHBIX MPOM3BENCHUN IPHHAIIICIKAT JTHLAM, C KOTOPBIMH
ABTOPBI COCTOAT B TPYAOBBIX OTHONIEHHSX (T.€. pabOTOATENSIM), €CIIH TOJIBKO B JOTOBOPAX MEXIY HUMH U
aBTOpaMH He mpexycMoTpeHo mHoe. Ho mo cmsicty cr. 14 3akona P «OO6 aBTOpCKOM IpaBe M CMEXHBIX
IpaBax» CO3IaTENN CITYKEOHBIX MPOM3BENCHHH, 10 O0IIEeMY IIPABIILY, MOTYT MIPETEHI0BATh Ha MOIyICHIE
0c000T0 BO3HATPAXKICHUS, ECITU TOJIBKO U3 UX TIOTOBOPOB C pabOTONATEISIMU HE BBITEKACT HHOE.

Bo-BTOpEBIX, BHE aBTOPCKOTO JOTOBOpa peaan3yeTcs MpaBO Ha BO3HATPaXKICHHWE M TE€X aBTOPOB,
KOTOpBIC MEpEeAaId CBOM IOJHOMOYHS HAa UCIIONB30BAHUE IMPOU3BEACHUN OPraHU3aIMsIM, YIIPaBILEOIIIM
UMYIICCTBEHHBIMH TpPaBaMH Ha KOJUICKTUBHOW oOcHOBe. Takue OpraHM3aldil CaMH COTJIACOBBIBAIOT C
NOJIB30BAaTEIIMH  pa3Mep BO3HArpaXAEHHs, OCYLIECTBIAIOT ero cO0Op W pPaclpelessioT ero Mexay
o0JTagaTensIMu aBTOPCKUX MIPaB MPOMOPIIHOHATHHO 00BeMy (PaKTHIECKOTO HCIOIB30BAHMS TPOM3BENCHHN.

B-TpeTbrx, 0COOBI CIyyail BBIILIATHI ABTOPCKOTO BO3HATPAXKICHUS INpelycMaTpuBaeT cT. 26



3akoHa 00 aBTOPCKOM IMpaBe, MOCBSIICHHAS BOCIPOU3BEACHHUIO ayIHOBH3YaJIbHBIX MNPOW3BEICHUN U
3BYKO3allUCed B JHYHBIX MENAX. PacmpocTpaHeHHWE COBPEMEHHOH 3BYKO- M BHICO3AIMCHIBAIOIICH
ammaparypbl CO3aJI0 BO3MOXKHOCTH ISl IIPOCTOTO M JCHIEBOTO BOCHPOM3BEICHUS BBIMYIIECHHBIX B CBET
npousBeficHU. B ycloBHsX, KOTAa OCYHIECTBICHHE HAAJIEKAIIEr0 KOHTPOJS 33 STHM MPOLECCOM
MPaKTHYECKH HEBO3MOXKHO, Poccus Been 3a IpyriuMuy CTpaHaMHE BBEJIA B CBOE 3aKOHOIATEIBCTBO PABHIIO,
paspelnaroiee BOCIPOU3BEACHUE ayIMOBH3YAIbHBIX IPOU3BEICHUN 1 3BYKO3aMHCEH B JTIMYHBIX HENSX, HO C
00s13aTeTbHON BBIMUIATOM BO3HATPAXKACHHS aBTOPAM, HCIOJHUTEISIM W MPOU3BOAMUTENSIM (POHOTpaMM.
IMockonbky ke KakoW-TuO0 WHIUBHUIYANTbHBIH KOHTPOJb B TOH cepe HEBO3MOXKEH, YCTAHOBICHO, YTO
BO3HArpaKJ€HUE€ 3a TaKO€ BOCHPOU3BCACHHC BBIJIAYUBACTCA HITOTOBUTCIIIMU U HUMIIOPTCpPaAMHU
obopynoBanusi (aymuMo- H BHICOMarHUTOPOHOB M T.I.) WM MaTepUaJbHBIX HOcuTenedl (3ByKo- H
BU/ICOIICHOK, KOMIIAKT-JMCKOB U T.II.), KOTOPBIE UCIIOIb3YIOTCS U1l TAKOTO BOCIIPOU3BEACHHS.

Pa3Mep BO3HArpaXxJa€Husd W YCJIOBUA €TI0 BbIIUIATBI OIPCACIIAIOTCA COTJIAICHUAMU MEKIAY
yKa3aHHbIMU M3TOTOBHUTENSIMH M MMIIOPTEPaMH, C OJHOW CTOPOHBI, H OPTraHU3alMWsIMHU, YIPABISIOIIUMA
HMMYIIECTBeHHBIME MpaBamMu oOJsajiaTeneii aBTOPCKUX M CMEKHBIX MpaB Ha KOJUIEKTHBHOH OCHOBE, — C
Opyroii. B cBoro ouepenb, H3TOTOBUTENN OOOPYIOBAHUS M MATCPUANBHBIX HOCUTEICH BKIIOYAIOT
BBIIUIAYMBACMOC MMHU BO3HArpaXJI€HUC B CC6CCTOI/IMOCTB BI:IHyCKaeMOﬁ UMH OPOAYKIHH, YTO O3HAYACT
MOBBIIIEHHE €€ IIEHBI [Tl KOHKPETHBIX MOTpeOuTeNei.

B-deTBepThIX, 3aKOH NpPEAyCMATPUBACT BBIUIATY CICIHAIBHOTO BO3HATPAXKICHUS AaBTOPY
MY3BIKATEHOTO TIPOU3BEICHUS (C TEKCTOM MM 0€3 TEKCTa) 3a MyOJIUYHOE UCIIOJHEHHE €r0 MPOU3BEICHUS
IpY MyOTMYHOM HCIIOJHCHUH ayIUOBH3yaabHOro mpomsBencHus (m. 3 cr. 13 3akona P® «O6 aBTopckoM
npaBe ¥ CMEXKHBIX MpaBax»). J[aHHOe IpaBo MPEAO0CTABISIETCS JIUIh TEM KOMITIO3UTOPaM, KOTOPhIE CO3IalTH
My3BIKATBHOE  TPOU3BEICHUE CIEHHAIBHO JJIs  ayJHOBH3YaJbHOIO MpPOU3BeAcHUS (HAIpHMED,
KUHO(WIbMA), U CYHIHOCTh €ro CBOAMTCSA K TOMY, YTO Hapsay C T€M BO3HArpaXkJICHHEM, KOTOpPOe OHHU
MOJTYYar0T KaK CO3/IaTeNy ayIMOBU3YAIbHOTO MPOU3BEICHNUS, UM MPUIUTAETCS 0C000E BOZHATPAXKICHHUE 32
Ka)JI0€ UCIIOJIHEHUE UX MY3bIKaJIbHBIX MIPOU3BEACHUN NPH AEMOHCTpalUU KHHO(MMIEMa WIH (parMEeHTOB
U3 HEro.

Yro KacaeTcs HOBBIX BO3MOXKHOCTEH HCIONB30BAHHS OXPAHSIEMBIX ABTOPCKHM PABOM
MPOM3BEICHUH, KOTOPBIE JAIOT COBPEMEHHEBIC BBICOKHE TEXHOJIOTHH, TO TJIaBHOW HEPEIIEHHOH mpoOiieMoit
ocTaeTcsi BOIPOC OOecreueHus] KOHTPOJIS 3a HCIONb30BaHHEM. PelleHne Bompoca B 3aKOHOMATEIEHOM
[UIaHe 00eCIeYnBACTCS MPUHIIUIIOM MPH3HAHKS 32 aBTOPOM HCKIIOYHUTEIBHOIO MPaBa Ha MCIOJb30BaHHE
MpoU3BeACHUS B JIFOO0H hopMe U JIFOOBIM CITIOCOOOM.

HN. Orpannyenne UMylIeCTBEHHBIX MPaB aBTOPOB

HmymecTBeHHblE IIpaBa aBTOPOB HMMEIOT PsI CEPbE3HBIX OIPaHMUYCHUM. OTH OrpaHUYEeHUs
HaIleJICHBl Ha YCTaHOBJCHHE OanaHca MEXIy HHTepecaMu OOIIecTBa M HWHTepecaMH aBTopa. B cr. 13
Cornamenust TPUIIC nenaeTcst MOMBITKA MOCTaBUTh MPErpaabl B OTPaHUYEHUN MCKIIOUUTENBHBIX IMPaB!
«CTpaHbI-y4yaCTHHIIB! TOJKHBI CBECTH OIPaHUYEHUS WM UCKITIOUEHUS U3 pa3psia UCKIIOYUTENbHBIX IpaB
K OINpEAETIeHHbIM CIIy4asM, KOTOpbI€ HE BCTYNAIOT B MPOTHBOPEYHE C HOPMAbHBIM HCIOJIb30BAHHEM
MPOU3BEJCHNUA U HE HApYIIAlOT 3aKOHHBIX HHTEPECOB MPaBOOOIaIaTENsI».

OrpaHuueHus aBTOPCKUX IpaB H3BECTHBI 3aKOHOMAATENIBCTBY BCEX TIOCYNapcTB M IMPSIMO
JOIMYCKAIOTCS MEXIYyHApOIHBIMH KOHBEHIIMSAMH IO aBTOPCKOMY mpaBy. OCOOEHHOCTBIO COBETCKOTO
ABTOPCKOT0 3aKOHOAATENbCTBA OBUIO TO, YTO 3aKpeIUICHHBbIE UM H3bIATUSA U3 c(hepbl aBTOPCKOrO IMpaBa
IpPEBBIIIATY BCE JAOMYyCTUMBIE B LMBIJIM30BAHHOM OOIIECTBE Ipenaensl. B wacTHOCTH, IOITycKanach
cBOOOHAs IepepaboTKa MPOU3BEICHUH; BOCIIPOM3BEICHHE JIFOOBIX BHITYIICHHBIX B CBET IPOU3BEACHUI B
KHHO, Ha PaJHo W Ha TEJCBUICHHUH, BOCIIPOM3BEICHHE JTIOOBIX MaTEepHANIOB ra3eTaMu u T.11. Hammune atux
I HEKOTOPBIX JPYTUX HU3BATHA U3 cdepbl aBTOPCKO-NMPABOBON OXpaHbl OOBACHSIOCH PA3IUYHBIMU
IPUYMHAMH, HO CYTh B KOHEYHOM CYETE CBOAMJIACH K ONPABIAHMUIO MX CYIIECTBOBAHUS CCBUIKAMHU Ha
0c00yI0 COUATTICTHYECKYIO IPUPOLy OTHOLICHHUI aBTOpa U 00IIecTRa.

HeiHe neiicTByroliee 3aKOHOJAaTEIbCTBO BBOAUT CIy4au CBOOOIHOIO HCIIOIb30BAHUS IPOU3BEACHUN
B IIUBMWJIM30BaHHBIE PAMKH, COIVIACYIOIUECS ¢ MEXKYHAPOIHBIMU CTaHAAPTAMHU.

Bo-niepBbIX, U3BATHA M3 NpPaBUJ OXpaHbl KacalOTCs JHIIb IPaBOMEPHO OOHApOIOBaHHBIX
npousBeaeHUit. Eciu aBTop elne He clienan cBoe NPOU3BEEHUE JOCTYTHBIM JUI BCEOOLIETO CBEACHHS WU
€CITH 3TO MPOU30LLIO O€3 €ro COTIacus, OHO MOKET UCIIOJIB30BATHCS TOJIBKO C pa3pelIeHHs aBTOPA.

Bo-BTOpBIX, M3BATHUA M3 aBTOPCKOIO IIpaBa HE 3aTParuBalOT JIMYHBIX HEHMYILECTBEHHBIX
MpaBOMOYHUil aBTOpOB. MHBIMU cllOBamMH, MPH JIOOOM HCHOJIb30BAHUM MPOU3BEIACHUN HX CO3JATeNsIM
rapaHTHpYeTCsl OXpaHa IIpaBa aBTOPCTBA, IIpaBa Ha UMs U [IpaBa Ha 3allUTy peIyTalliy aBTopa.

B-Tpetbux, cB0OOIHOE HCIOIB30BAHHIE IIPOU3BEIACHUH NOMYCKACTCS JIMIIL MIPH YCIOBHHU, YTO STHM
HE HAHOCHTCS yIIepO UX HOPMaJbHOMY HCIIONB30BAHUIO U HE YIIEMIITIOTCS 3aKOHHBIC HHTEPECH aBTOPOB.
IIpy ycTaHOBIEHMM KOHKPETHBIX M3BATUI U3 aBTOPCKOIO IIpaBa MOAUYEPKHUBAETCS, YTO HCIIOJIB30BAHUE



MIPOU3BENIEHHS BOBMOXKHO JIUILB B TOM 00bEeMe, KOTOPBIH ONpaBlaH LElbl0 JaHHOTO U3BATHS.

B-4eTBepTHIX, YCTAHOBICHHBIC 3aKOHOM OIPaHHUYEHUS] aBTOPCKUX MpPaB HOCAT HMCUEPIbIBAIOLIUN
XapakTep M He MOAJIek,aT HU PACHIMPUTEIFHOMY TOJIKOBAHHIO, HU JOIOJHEHHIO ITOJ3aKOHHBIMU aKTaMH
WM CyIeOHOH MPaKTHKOM.

1. McuepnaHue npaB UM «IIPaBO MEPBOI MPOAAKM»

ITpaBoobaagaTens MPOU3BEICHUS MOXKET PEIINTh IEPEAATh MPAaBO COOCTBEHHOCTH HA OPUTHHAI WM
KOIIMU CBOEH paboThl Mro0oMy smiry. Takasi BOSMOKHOCTE IPEIOCTABISIETCS, KaK YK€ TOBOPHIOCH BHIIIE,
ct. 6(1) Morosopa BOUC mno aBropckum mpaBam u cT. 12 (1) JloroBopa BOUC 06 wucmons3oBaHUH
¢onorpamm. OHAKO €CITM MPOUCXOIUT YCTYNKa MpaBa COOCTBEHHOCTH HAa OPUTHMHAJ IMPOMU3BEIACHHUS, TIO
3aKOHOAATENFCTBY MHOTHX CTPaH COOCTBEHHHUK TAaKXKE TEPSACT IMPAaBO BMEIINBATHCS B JaJbHEHINIEM B HOBEIC
(¢opMBI Tepenaud TMpaB Ha 3TO IMPOU3BEACHHE. DTOT MPAaBOBOW MPHHIWII H3BECTCH IIOJ HA3BaHHEM
«HCYepIaHue MpaB» WIN «IIPaBO MEpBON Mpojaxn». Takoe orpaHHYCHHE MpPaB MPaBOOOIAgATENs YETKO
chopmymupoBano B cT. 6(2) Jorosopa BOUC 06 aBTOpCKHX MpaBax:

«Huuro B mamHoM J[loroBope HE JOIDKHO BIHATH Ha CBOOOAY CTpaH-yYacTHHI[ B ONPEOCICHUU
yCIOBHUi (€CITM TaKOBBIE UMEIOTCS), B COOTBETCTBHU C KOTOPBIMH HCUCPIAHHE IPaB, KaK 3TO YKa3aHO B
naparpade (1), umMeer MecTo mociie MepBOl MPOJAXKU WK MEepeaavd MpaB Ha OPUTHHAT MPOU3BEACHHS C
coryacus aBTopa».

OTO0 03HAYaeT, HAIIpUMeEp, YTO HEKUI U31aTelb, KOTOPhINA 00JIafaeT paBaMH Ha KHUTY, KOTOPYIO OH
u37a], HE MOXKET BOCIOJIB30BAaThCA ABTOPCKHM IIPAaBOM JUI TOTO, YTOOBI KOHTPOJIMPOBATH IICHHI,
YCTaHOBJICHHBIE Ha KHUTY B Mara3uHax. OH MOXKET JOTOBOPHUTHCS O NPOAAKHOW LIEHE C OTAEJIbHBIMU
OpOJaBIAMU, HO HE CO BCEMH, IIOCKOJIBKY TakOH JIOTOBOP MOXET BCTYHNHUTb B HPOTUBOpPEUUE C
AQHTUMOHOIIOJIBHBIM 3aKOHOAATENBCTBOM. HO eciim KHHTOTOprosel, B HapylICHHE YCIOBHH I0TrOBOpA,
IIPOAACT M3JIMILEK MMEIOLIETrocs y Hero THpaka KHUIM JAPYroMy TOProBIly, KOTOPBIM HMYETo HE 3HAET O
LIEHOBOM JIOTOBOpPE, OH CUMTAETCSl HE CBA3AHHBIM €ro yCIOBHUSIMHU. JIOKTpHHA HCUEpIaHUS MpPaB TaKKe
O3Ha4aeT, 4TO M3JaTeib, NMPOAAIONIMN HOBBIE KHHUTH, HAIIpUMEp Y4€OHHUKH Ui CTYACHTOB, HE MOXET
IpeAyIPETUTh MOSBICHUE B 3TOM CETMEHTE PHIHKA IOJCPKAaHHBIX YIYCOHUKOB, YTO MOBIMICT Ha OOBEMBI
MPOJIa’K HOBBIX KHHT.

CrnoxHble TpoOJieMbl BO3HUKAIOT, KOTJla 3alIUIICHHBIE aBTOPCKUM IPaBOM KHHUIH IPOJAIOTCSA Ha
MEXIyHapoJHOM phiHKe. [10 3aK0HOJaTeNbCTBY HEKOTOPBIX CTpaH IPUHIUI UCUEplIaHus IIpaBa KOHTPOJIL
[IPOJIaXK MPUMEHSETCSI TOIBKO K CIyYasM, KOrja KHUra Oblia n3aHa u/uin npoaaBaiach B OJHON U TOM ke
CTpaHe. DKOHOMHUUECKAsl TEOPUSI UCXOJUT U3 TOTO, YTO MOHOIOJKCT MOIydaeT 6osiee BBICOKYIO MPHUOBLIb,
KOTJa JICTIUT PHIHKM Ha CEIMEHTHI M yCTaHABIMBAET ONTUMAJbHBIC LEHBI U Kaxaoro u3 Hux. Ilostomy
MHOTOHAIIMOHAJIbHBIE U3/1aTENIbCKUE KOPIIOPALMM MOTYT, UCXOAs U3 YCIOBUM pBIHKA, IPOJAaBaTh KHUTY B
CTpaHe A 1o MEHbIIEH IieHe, 4eM B cTpaHe b. Ecnu ycnoBus neuaTtaHus ¥ Ipojaka KHUTH B CTpaHe A He
OyayT mcuepmbIBaThH IpaBa KOHTPOJS HAJ MEpenpojaxkell KHUIH B CTpaHe b 1Mo ee 3aKOHOIATEIBCTBY,
U3JaTeNh CTpaHbl A MOXET TPEAOTBPATUTh NMPOAaXy B HEH KHUT, HamedaTaHHbIX B crpaHe b. UToObl
OTrPaHUYUTh TAKOTO POJAA HCIOJB30BaHHE MCKIIOUUTENbHBIX INpaB, EBpomnelickuit Cya nan TOJNKOBaHHUE
MOJOXKEHUH 00 HCYCpPIaHUM IpaB KaK MOJOXKEHUM, HMMEIOIMX MEXIyHapoaHbIH xapakrep. Takum
o0pasoM, eciy u3aTenb MpojaeT KHUry B Hupepnangax, 3To HUKaK HE MOXKET MOBJIMATH Ha €€ MMITOPT B
Bensruto. Bmecte ¢ Tem 3a npenenamu EBponeiickoro coro3a MHOTHE CTpaHbl HE MIPUMEHSIOT MPaBUIIO 00
UCUEepIaHUU MIpaB K MIPOJAaXKaM 3a IpeJeaMy CBOUX T'PaHuUlLl.

3akoH P® «OO6 aBTOPCKOM MpaBe W CMEXHBIX TpaBax» IMOAYEPKHBACT, YTO €CIH DK3EMIUISPHI
MIPaBOMEPHO OMYyOIMKOBAaHHOTO TIPOM3BEACHUS BBEICHBI B TPAXIAHCKHHA OOOPOT IMOCPEICTBOM UX
OpOJaXHu, TO AOIYCKAeTCs MX JalbHelinee pacmpocTpaHeHHe 0Oe3 coriacust aBTopa M 03 BBIILIATHI
aBTOPCKOTO Bo3HarpaxaeHus (m. 3 c¢t. 16). MHbIMu crioBaMH, coriiacie aBTopa TpeOyeTcs JHIb Ha TIEPBYI0
IPOJaXy SK3EMIUIIPOB MPOU3BEACHUS; B MOCIEAYIOMIEM K€ OHH MUPKYIUPYIOT B TPAXKIAHCKOM 000opoTe
CBOOOZIHO, HE Hapylas aBTOPCKHUX IpaB. JlaHHOE MPaBUJIO BBIPAXKAET IIUPOKO H3BECTHBIN MPUHIUIL,
KOTOPBI B IIaTEHTHOM IIpaBe HMEHYETCSl npunyunom ucuepnanus npag. COOCTBEHHHMK 3K3EMILIIpa
NPOM3BEICHNUS MOXKET CBOOOIHO TMIPOJaTh €ro, OOMEHSTh, IIONApUTh, IIepeaTb BO BpPEMEHHOE
0e3B03Me3IHOE TONb30BaHKe U T.1. OIHAKO 3aKOH 3ampeniaeT eMy 0e3 COTachs aBTOpa paclpoCTPaHATh
IPOM3BEICHUE MyTeM CIadd €ro B IPOKaT, TaKk KaK JAaHHOE IPaBO IO NPSIMOMY YKa3aHUIO 3aKOHA
COXpaHSIETCs 32 aBTOPOM, HE3aBHCUMO OT ITpaBa COOCTBEHHOCTH Ha 3K3EMIUIIPHI IIPOU3BEICHUS.

2. CB00OAHOE HCIIOJIL30BAHNE

Cratesivu  2bis u I0bis BepHCKOM KOHBEHIMHM BBOJATCS —OMNPEICICHHBIE U3BITHS U3
UCKITIOYHTEINIBHBIX TPaB MpaBooOIanaTens. X 4acTo OnpeensioT MOHATHEM CBOOOMIHOE HCIIOIb30BAHIE
TpOM3Be/IcHNH. BO3MOXHBIMU TPUYHHAMH B (OPMHUPOBAHUH TMONUTHKH CO3aHUS HCKIIOUCHUH MOTYT
ObITh: 1) Mamas IIEHHOCTh KOHKPETHOTO TIPOHM3BEIEHHUS, 00 HCIONB30BAHHM KOTOPOTO HAET Pedb, U
BBICOKAsi CTOMMOCThH TpOIecca MONYYEHUS Pa3pellicHUs Ha KCIOIb30BaHHE WK 2) OIAroCKIOHHOCTH



OOIIECTBEHHOTO MHEHHS B OTHOIICHWH WCIOJNB30BAaHHUS KAaKOTO-TO ITIPOW3BEACHUS, HEB3HWpas Ha
MUMYIIECTBEHHBIE HHTEPECHI MPaBOOOIaAaTeN . SIPKUM IPUMEPOM, TTOATBEPKAAIOLINM 00a 3TH MOJI0KEHUS,
SBIISIETCS. TIEPEBOJI HY)KHOTO y4eOHHMKA Ha SI3bIK a30yku bpeins s mpemojaBaHHs CIEHBIM CTYIEHTaM.
BepHckast KOHBEHIMS MPEIyCMATPUBACT LENBINA PSA THIMIHBIX BUAOB CBOOOTHOTO MCHOJB30BaHUA. B cT.
2bis KoHBEHIIMH TOBOPUTCS:

«3a 3aKOHOIATENbCTBOM cTpaH Cor03a COXpaHATCS TaKKe MPAaBO YCTAHOBHUTH YCIOBHS, HA KOTOPBIX
JeKIWW, OOpameHus W Apyrue, IMyOJMYHO MPOM3HECEHHBIE IPOM3BEACHHUS TOTO >KE€ poja MOTYT
BOCIIPOM3BOJUTHCS B IIpecce, mepenaBaThes B 3(up, cooOmaThCs Ui BCEOoOIIero CBEACHUS M0 TPOBOAaM 1
COCTaBJIATH MPEIMET MyOIHUHBIX coobImeHni, npexycMoTpenHbix B cT. lIbis (1) nacrosimeit Konpeniuy,
KOT/Ia TAKOE MCIOIB30BAaHME OINPaBIBIBACTCS HH(YOPMAMOHHOHN IETBIOY.

B cr. 9(2) KoHBeHIIHH TOBOPHUTCS:

«3a 3aKkoHOAaTeNbCTBOM cTpaH Coro3a coXpaHseTcs MpaBO pa3pelniath BOCIPOW3BENCHHE TaKUX
IPOM3BEICHNUHN B ONPEACICHHBIX OCOOBIX CIyJasX IPH YCIOBHH, YTO TAKOE BOCIIPOHM3BEICHUE HE HAHOCHT
yiep6a HOpMATBHOM IKCILTyaTalliy IPOU3BEACHIS 1 HE YIIEMIIsIeT HeOOOCHOBAaHHBEIM 00pa3oM 3aKOHHEIE
HUHTEPECHI aBTOPa».

Crarbst 10 KoHBeHITMY T1aCHT:

«(1) MomyckaroTcst IMTATHI U3 POU3BEICHHUS, KOTOPOE OBLIO yXKe PABOMEPHO CICNAHO JOCTYITHBIM
JUIA BCEOOIIETro CBEACHHUS, MPHU YCIOBUHM COONOJEHHS HOOpBHIX OObYacB M B 00BEMe, ONpaBIaHHOM
MOCTaBJICHHOM 1IEJbI0, BKIIIOYAs [IUTUPOBAHUE CTATeH U3 Ta3eT U )KYpHAIOB B (hopMe 0030pOB MevaTH.

(2) 3axkononmarenscTBoM ctpan Coro3a U ClieHUATbHBIMU COTJIAICHUSIMH, KOTOPBIC 3aKIFOUCHBI HIIH
OyIoyT B3aKiIOYEHBl MEXKIy HaMH, MOXXET OBITh pa3pelieH0 HWCIOJIb30BaHUE JUTEPATYPHBIX WIIN
XYJIO)KECTBEHHBIX TMPOMU3BEACHUH B 00BbEMe, OMpPaBIAaHHOM T[OCTABIEHHOW IeJbl0, B KadecTBE
WDTIOCTPAIlN B M3aHISIX, PAano- U TEIECBU3MOHHBIX IEpefavdax M 3alHCAX 3BYKa WIH H300paKeHUS
yaeOHOTO XapaKTepa, IPH YCIOBHHU, YTO TAKOE HCIOIBb30BaHHUE OCYIIECTBILICTCS IPU COOIIOIEHIH OOPHIX
oObIuaeB.

(3) Ipu wucnonb30BaHUKM MPOM3BEACHHH B COOTBETCTBUH C MPEIICCTBYIONMMH IyYHKTAMU
HACTOSIIIEH CTaThH YKA3BIBACTCSl HICTOYHHK U UMSI aBTOPa, €CITH OHO 0003HAUCHO Ha TOM HCTOYHUKE.

Crartb |0bis rinacur, uro:

«(1) 3a 3akoHomaTenbcTBoM cTpaH Coro3a COXpaHseTCs MpPaBO pa3peliaTh BOCHPOW3BEICHUE B
mpecce, nepeady B 3(QUp WM COOOIICHHE MO MPOBOJAM IS BCEOOIIEro CBENCHHS OIYOJIMKOBAHHBIX B
razeTax WIM XypHajaxX CTaTed Mo TEeKyIIUM 3KOHOMHYECKUM, MOJUTHYECKUM U PEIUTHO3HBIM BOMPOCaM
WIH TIepelaHHBIX B A(QHUP MPOU3BENECHUI TaKOro e XapakTepa B CiydasxX, KOTJa NpaBO Ha TakKoe
BOCIIPOM3BEJICHUE, Tepenady B 3(Up MM COOOIICHHWE MO MPOBOAAM HE OBUIO CHEIHAaIbHO OTOBOPEHO.
OaHaKO MCTOYHMK BCEr/la JOJDKEH OBITh SCHO YKa3aH,; MPaBOBbIE IOCIEACTBUS HEHCIIOJHEHHUS 3TOro
00s13aTeNbCTBA ONPENENSIOTCS 3aKOHOJATEITLCTBOM CTPaHbl, B KOTOPOU UCTpeOyeTCs oXpaHa.

(2) 3a 3akonomarenscTBoM cTpaH Coro3a COXpaHseTCs TakkKe MPaBO ONPEIessTh YCIOBHS, Ha
KOTOPBIX ITUTEPAaTypHbIE W XYyIO)KECTBCHHBIC INPOW3BEACHUS, IOKA3aHHBIC WM OTJalICHHBIE B XOZE
TEKYIIUX COOBITUH, MOTYT OBITH B 00BbeMe, ONpPaBJAHHOM IIOCTAaBICHHOH HMH(OPMAIMOHHOW IEINbIO,
BOCITPOM3BEICHBI HJIH CACTAHBI JOCTYITHBIMH JUISI BCEOOIIETO CBEICHHUSIY.

OTH MOJIOKEHUS ClIeAyeT paciieHuBaTh B cBeTe cT. 13 Cornamenus TPUIIC, B koTopoi roBOpHUTCH,
YTO «CTPaHbI-yYaCTHHUIIB JOJDKHBI CBECTH OTPaHHYEHHs MM UCKIIOUEHUS W3 pa3psiia UCKIIOUUTENbHBIX
IpaB K ONPEICNICHHBIM CIIydasiM, KOTOPhIE HE BCTYMAIOT B MPOTHBOPEYHE C HOPMAITBHBIM HCIOIB30BAaHHEM
MIPOM3BEICHNUS W HE HApyIIAIOT 3aKOHHBIX MHTEPECOB IMpaBooOmamaTers». TakuMm oOpa3oM, 3Ta CTaThs
OrpaHUYMBaeT BO3MOXKHOCTH CTpaH—Yy4acTHUI] CorJalieHus NOJHOCThIO HCIOJIb30BaTh MOJHBIA HAaOop
UCKJIIOYCHUH U OTpaHUYeHHH, IpeayCMOTPEeHHBIX bepHckoil konBeHnueit. Ha camom nene B 60IbIIMHCTBE
CTpaH HUKOTJA HE IMPUMEHSIICS B IIOJTHOM O0BEME BECh ATOT IEpeUYeHb OTpaHMYCHUN M MCKIIoUueHHH. B
OyaylieM JOMyCTUMOE KOJMYECTBO OIpaHUYEeHUH M UCKIIOYEHUH OyAeT MpeACTaBIeHO Ha pacCMOTpEeHHE
BcemupHoii TOproBoii opraHu3anuy U MIPUHATO ITyTEM UCIONb30BaHus AelcTByomux B BTO npouenyp.

JlomyckaeMble POCCHHCKIM aBTOPCKHM 3aKOHOM H3BATHA M3 c(hepbl aBTOPCKUX IPaB MOKHO
OOBEMHUTD B TISTh OTHOCHTENHFHO CaMOCTOSTEIBHBIX TPYII, KOTOPBIE BKIIOYAIOT ONU3KHE MO LEISIM
CJly4ad CBOOOTHOTO UCTIOIh30BAHMUS.

[lepByto u3 HEX 00pa3ylOT Te BUABI CBOOOIHOTO HCIIOJIB30BaHUS MPOU3BEACHUN, 00BEIUHIIONINM
NPU3HAKOM KOTOPBIX SIBISICTCS HeoOX00uUMOCHmb obecnedeHuss 00CMynd K HpOU38e0eHUsIM 6 Yensax
600001020 pacnpocmpanenus ungopmayuu. Croaa OTHOCITCA: IUTUPOBAHUE OTPHIBKOB U3 MIPOU3BEIECHUH
C Hay4HOM, OJIEeMHUECKON, KPUTUIECKOW MM MH(OPMAIIMOHHOH 1IeJIbI0 B 00BEMe, ONPaBIaHHOM IEIIBI0
murtupoBanus (m. 1 cr. 19 3akona P® «OG6 aBTOPCKOM IpaBe M CMEXKHBIX MpPaBax»); HCIOJIb30BaHUE
MIPOM3BEICHUI WIIM OTPHIBKOB M3 HUX B KaUeCTBE WUTIOCTPALUI B M3MAHUAX, B PaANO- M TElleIepenadax
yuebHOoro xapaktepa (m. 2 cr. 19 3akoHa P® «0OG6 aBTOPCKOM MpaBe M CMEKHBIX I[IPaBax»);
BOCIIPOM3BENICHHE B Ta3eTax, mepepava B 3up mim mo xabenmo omyOIMKOBaHHBIX B Ta3eTax W JKypHajlax
CTaTeH MO TEKYIIUM SKOHOMHYECKHM, TONUTHYECKHM, COIMAJIbHBIM W PEIMTHO3HBIM BOIIPOCAaM, KOT/a



TaKoe BOCIPOM3BEICHHE, Iepeaada B 3pup Wi 1Mo Kabesro He ObUIH CIEIHAIbHO 3ampelieHbl aBTOpoM (1.
3 cr. 19 3akona P® «OO6 aBTOPCKOM MpaBe W CMEXKHBIX MPaBax»); TO K€ CAMOE KAacaeTCs MyOIHMYHO
NPOM3HECCHHBIX TOJIUTHYSCKUX peduei, oOpaimieHuil, MOKIaJA0B M T.I. B 00BEME, ONpaBIaHHOM
nHpopMarmonHbpiME 3agadamu (1. 4 cr. 19 3akona PO «OG6 aBTOPCKOM MpaBe M CMEKHBIX IPaBax»);
BOCIIPOM3BENICHHE MPOM3BENCHUA B 0030paX TEKYIIMX COOBITHH cpeacTBaMu QoTtorpaduu, IIyTeM
nepenavyd B 3GUp U T.I., €CIHM MPOU3BEJCHUS CTAHOBSATCS YBUICHHBIMH WIJIM YCIBIIIAHHBIMH B XOJE
OCBEIICHUSI TAKUX COOBITHIA (HampuMep, B X0/Ie pernopTaxa 00 OTKPHIBILEHCS BHICTABKE MIIA COCTOSBILIEMCS
kounepre) (m. 5 cr. 19 3akona PO «O6 aBTOPCKOM MpaBe U CMEXHBIX MPABax»); BOCIPOH3BEICHHUE,
nepenaya B 3QUp WIH MO Kabemlo NPOU3BEACHUN apXHUTEKTYPhl, H300pa3sUTEIHHOTO HCKYCCTBA,
¢ororpadun, KOTOpHIE IMTOCTOSHHO PACIOJOKEHBI B MECTaX, OTKPBITHIX IUII CBOOOTHOTO IOCEUICHHUS
(mampumep, 3amedaTieHue B Kaapax GpuibMa, SIMHU30/(6I KOTOPOrO CHATHI HA YIHIIAX FOPO/a, OXPaHIEMOro
apXxuTeKTypHoro npousseaenus) (ct. 21 3akona P® «OG6 aBTOPCKOM MpaBe M CMEKHBIX IPaBax»).

Bropyio Tpynmy wm3BATHH W3 CQEepsl aBTOPCKOTO MpaBa COCTABIIOT CIy4aW Cc80O0OHO20
PenpooyyUpoBans OnyOIUKOBAHHBIX NPOU3EEOEHU 8 eOUHUYHBIX IKZEMNIAPAX 6e3 uzenedeHus npudbliuy
(ct. 20 3akona P® «OG6 aBTOPCKOM TpaBe M CMEKHBIX [TPaBax»). ITO pa3peiiaeTes aAenarh OUOInoTeKaM u
apX¥BaM JIJIsI BOCIIOJIHCHHUSI, 3aMEHBI YTPAYCHHBIX U UCTIOPUYCHHBIX IK3EMIUISIPOB, & TAKIKE MPEIOCTABICHUS
9K3EMIULIPOB  MPOU3BEACHHUS APYIHM OHONHOTEKaM, VTPATHBIIAM 10 KaKAM-THOO MpHYMHAM
npou3BeneHus u3 cBoux (GoHmaoB Jlanee, Te xe OMOIUOTEKH U apXUBBI MOTYT PEIMPOIYLIUPOBATH OTACIEHBIC
CTaThl U MAalOOOBEMHBIC MPOU3BEACHHS, KOTOPHIC OIMyOJMKOBaHBI B COOpHHKAX, ra3eTax W JPYTUX
NEePUOANICCKHUX U3aHUSX, a TAKOKe KOPOTKHE OTPHIBKH U3 IIMCBMECHHBIX IPOU3BEICHHUHH, €CITH 3TO JIENIaeTCs
Mo 3ampocaM (U3MYECKHUX JIHI[ B YYEOHBIX W HCCIEIOBATEILCKUX IHensx. HakoHel, oOpa3oBarelbHBIE
VUpEXKICHHUS sl MPOBENCHHS AayAUTOPHBIX 3aHATHH MOIYT DPEIpOMyNUPOBATh OTACIBHBIC CTaTbU H
Masl0o00BEMHBIC NTPOM3BEICHHS, OIyOJIMKOBAaHHBIE B COOpHHKAaX W IEPUOJMYCCKUX W3IAHUAX, a TaKKe
KOPOTKHE OTPHIBKH U3 THCEMEHHBIX ITPOU3BEICHHIA.

TpeTbss rpymma ciay4acB CBOOOJHOTO HCIONB30BaHUS MPOM3BEICHUN BKIIOYACT NYOIUUHOE
UCnoaHeHue My3bIKATbHbIX NPoU3gedeHull, 60 8pems OQUYUATLHBIX U PETUSUOZHBIX YepeMOHUll, d MaKdice
HOXOpOH 6 o00veMe, ONPABOAHHOM Xapakmepom makux yepemonuii. Kpome Toro, nomyckaercs
socnpouseedenue npoussedenutl 0 cy0ebHo20 nPou3s00cmea 6 obveme, onpasdanHom 3moi yeivio (CT.
22, 23 3axona P® «O6 aBTOPCKOM IpaBEe M CMEIKHBIX IpaBax»).

YerBepras rpymma W3BATHA ©3 cpepbl aBTOPCKOTO IIpaBa KacaeTCs HEeKOMOPbIX CAyuaes
ucnonb308anust npozpamm oust IBM u 6az dannvix, a makdice npou3eoo0cmea 3anuceil Kpamrkocpo4Ho2o
UCNONBL30BAHUSA, OCYUJECBIACMBIX Op2aHU3AYUAMU IupHo2o eewanus. B dacTHOCTH, MOIB30BATENb
nporpamMmbl it OBM mmu 0a3pl JaHHBIX MOXKET OCYIIECTBISTh MX «aNamlTaIlfio», T €. BHOCHTH B HHUX
U3MCHEHUs B IENsX obecriedeHus (HyHKIMOHUPOBAHUS MPOrPaMMbI WM 0a3bl JaHHBIX HA KOHKPETHBIX
TEXHUYECKHX CPEJCTBAaX IMONb30BaTeIs. YKa3aHHbIE JCWCTBHS JIOJDKHBI OBITh  OOYCIIOBJICHBI
UCKJIIOYHUTENIFHO TEXHUICCKUMH NpuynHamu. Jlanee, 3aKoH IOITyCKaeT M3TOTOBICHNUE KOMHH IMPOTPaMMBI
it OBM wmim 6a3pl MaHHBIX IUIA apXHWBHBIX [ENEH WM U1 3aMEHBI IPAaBOMEPHO MPHOOPETEHHOTO
9K3EMILLIPa B CIIydae ero yTpaThl WM YHUUTOXKEHUs. UTo kacaercsl opraHu3anuii 3pUpHOTo BEIaHUs, TO
UM pasperiaeTcs AelaTh 3alHucCh KPAaTKOCPOUYHOTO IOJB30BAaHHSI TOTO MPOM3BEACHHS, B OTHOIICHHUU
KOTOPOTO OpTraHu3alliisl TONydria IpaBo Ha mepenady ero B a¢up. [IpomsBoncTtBo Takoil 3amucu
paccMaTpuBaeTCs KaK YHCTO TEXHHYCCKUN MpPUEM, C OJHOW CTOPOHBI, 0OECHECYMBAIOUIMI COXPAaHHOCTD
MIPOU3BEJICHHS, a C JPYrod — oOJIerJaroniii opraHaM 3(QUPHOTO BEIIaHUs COCTaBJICHHE TpaduKa CBOUX
nepenad.

HaxoHen, msaTyo TpyIIy cIy4acB CBOOOJHOTO WCIOJB30BaHHMS MPOM3BEICHUN 00pasyer ux
Ucnonv3oeanue UcKIoUUmenvuo 6 auunvix yeasax. CTPOro TOBOpsA, B JAHHOM Cilydae BOOOINE HET
HCTIONIB30BAHUS TPOU3BEICHISI B TOM CMBICIE, KaKOW B HETO BKJIAIBIBACTCS 3aKOHOJATEIBCTBOM, T.C.
UCIIONIb30BAHUE B BUJE MPOMBICIA. YnTas MPUOOPETEHHYIO KHHTY, CIIyIIas Ipam3anuch WIW Jenas Uit
ce0s TepeBoll UyXKOro NPOM3BEACHHUS, JIMIIO HE HCIOJIb3yeT IMPOU3BENEHHE, a YIOBIETBOPSET C €ro
TIOMOIIBIO CBOM HOTPeOHOCTH. Takoe «HCIOIh30BaHME» HEBO3MOXKHO HH MPOKOHTPOJHPOBATH, HU Kak-
T00 perJaMeHTHpPOBaTh. BMecTe ¢ TeM MO MpsSMOMY YKa3aHHIO 3aKOHA JaKe B JUYHBIX IENSIX MOTYT
UCIIOJIb30BATHCS TOJBKO C COTJIACHS aBTOPA MPOU3BEACHUS apXUTEKTYPhI B (hOpME CTPOUTEIHCTBA 3MaHUI
U COOpY)KeHHH, 0a3bl MaHHBIX M mporpammbl it DBM (kpoMe yKa3aHHBIX BBINIC CIy4aeB) W KHUTH
(HOTHBIE 3amKCH) B IOJIHOM 00BhEME MyTEM PErpOLyHPOBAHUSI.

3. Obs3aTennbHOe ohopmileHHEe pa3pellleHn i Ha HCTOJIb30BaHNe ABTOPCKUX MPON3BeIeHu
(IpUHYIUTEIbLHOE JUIEH3MPOBAHNE)

a. My3vikanbHble npouszeedenus

B craree 13(1) DBepHCKOil KOHBEHIUH COMNEPKHTCS BaKHOE HCKIIOYEHHE W3 MPUHIIUIIOB,



c(hopMyITHUPOBaHHBIX B CT. 11:

«Kaxpas ctpana Coro3a MOXET YCTaHOBUTh sl ceOS OTOBOPKM U YCIOBHS, OTHOCHUTEIHHO
WCKJIFOUMTENIFHOTO TIpaBa, MPEeNOCTaBIsSEMOr0 aBTOPY MY3BIKATBLHOTO NMPOU3BENCHUS W aBTOpY JI00O0To
TEKCTa, YK€ Pa3pelIiBIIEMy €r0 3alHCh BMECTE C MY3BIKAIFHBIM IIPOU3BEACHIEM, pa3pelIaTh 3BYKOBYIO
3allUCh MY3BIKaJIbHOTO IPOU3BEACHUS BMECTE C TAKMM TEKCTOM, €CJIM TAKOBOW MMEETCs; OJHAKO BCE TaKue
OTOBOPKH M yCIIOBHS MPUMEHSIOTCS TOJILKO B CTpaHaX, KOTOPhIE UX YCTAHOBWIIM, U HU B KOEM Clydae He
MOT'YT YIIEMJISTH [IpaBa, MPUHAIJICKAIINE STHM aBTOpaM, Ha MMOJIyUCHUE CIIPAaBEIMBOTO BO3HATPAXKICHHS,
KOTOPOE MPH OTCYTCTBUH COTJIAILICHUS YCTAHABIMBAETCSA KOMIIETEHTHBIM OPraHOM»

HeBo3MOXXHO HalTH HOPMAaIbHOTO YKOHOMHYECKOTO OOOCHOBAHHS Ui 3TOTO HCKIIOYEHHUS. HET
NPUYMHBL, TI0 KOTOPOW PHIHOK HE IOJDKEH ONPEAENSTH, 3aIMCh KaKUX MY3BIKAIBHBIX MIPOM3BENCHUN eMy
HyXHa. Ho ecTh xoporee ucropudeckoe oowsicuenne. B Coenunennpix 1lltaTax ¥ B HEKOTOPHIX IPYTUX
CTpaHaX M3JlaBHA CYIIECTBOBAJIA CUCTEMa MIPUHYAUTEIBHOTO JIMIIEH3UPOBAHUS TIpaBa MPOU3BOIUTH 3alTUCH
MY3BIKABHBIX TPOU3BEICHUI M CONPOBOKAAIOMNX HX CIOB. [IOCKONBKY BHYTPEHHSSI HMOJIHTHKA B 3THX
CTpaHax 3aTpyAHSCT WIN JeNacT HEBO3MOXKHOH OTMEHY 3TOH CHCTEMBI, COOTBETCTBYIOIIUE ITOJIOKCHHUS
ObUTH BBeIEHBI B BEpHCKYI0 KOHBEHIIMIO C T€M, YTOOBI OTKPBITh AJIS1 HUX BO3MOXKHOCTH MIPUCOETUHUTBCA K
Kousennuu. B cootserctBuu co cr. 14 (3) KOHBEHIMM CTPaHBI-y4aCTHHUIIBI MOTYT HE MPUMEHSTH
MTOJIOKEHUST 0 HETIPUMEHEHUH NPUHYAUTENBHBIX JTUICH3UH B OTHOIICHHU MY3BIKANBEHBIX IPOU3BEICHUH,
UCTOJb3yEeMbIX B KWHO(H ThMaX.

0. Ilepesoowt

Kak YOOMHUHAJIOCh BbINIE, B COOTBETCTBHU C HpI/IJ'IO)KeHI/IeM I x BCpHCKOﬁ KOHBCHIIUN
pa3BUBarOIIMMCA CTpaHaM pa3peliacTCsa B PCAKUX CUTyalUAX HpI/IGCFaTI) K HCIOJIb30BAHUIO MHCTUTYTaA
NPUHYAUTCIIbHOI'O JIMICH3UPOBAHUSA JJIs1 OCYIICCTBIICHHUA IICPEBOAOB.

4. OrpanuyeHne NpaBa Ha penpoayuHpoOBaHne

BompocoM, BBI3BIBAIOIIMM HaWOOJIbIIEE KOTMYECTBO MPOTUBOPEUUBBIX MHEHHUH, SBJSETCS BOIPOC O
penpoayIpoBaHu Tpow3BeneHUH uepe3 MurtepHer. [lpu oObryHOM wWcmonb30BaHUM HTEepHETA
pa3MelieHHast TaM WHPOPMAIs KOIMUPYETCsl ACCATKH pa3. MHTepHeT-TipoBaliiepsl OCTaBISIIOT Ha AUCKAX
CBOOOTHOE MECTO, KOTOPOE MOKET HCIOJIL30BAThCS MOAMUCYMKAMH (TIOJIB30BATEISAME) JUISl Mepeladn
nHpopmanmu. Korma sta uadopmaius npoxoaut uepe3 MHTepHET, OHA MOCIEI0BATENFHO pa3MellaeTcs B
Pa3NUYHBIX TPOMEXKYTOUHBIX ITOPTaxX KOMITAaHHUH, OCYIIECTBIIIONINX €€ MOCIeayIonTyro nepenady. Kaxnas
Takas mepeiaya MHGOpMAlUM O3HA4YaeT ee penpoayuupoBaHue. VIMEHHO 37echb BO3HUKAET HESACHOCTh
OTHOCHUTEJBHO TOT0, BJSIETCS JIM IIPaBOMEPHOH Nepeada HHGOPMAINH, 3alUIICHHOH aBTOPCKUM ITPABOM.
OdeBUIHO, YTO MEPEIAIONINA HH(POPMAIUIO TIOI30BATEIb MOKET OBITh IPUBIICUYEH K OTBETCTBEHHOCTH 32
HapyIIeHHE aBTOPCKUX TpaB ee obmamaTtens. Ho BOT mpuBieueHWe K OTBETCTBEHHOCTH VHTEpHET-
IpOBalepOB U KOMMYHHKAIMOHHBIX KOMIIAHHH MOKET OOPYIINTH BCIO CETh, IOCKOJBKY IEpeAaroIye
UH()OPMAIMIO MHCTAHIINH NPAKTUIESCKH HAKAK HE MOTYT KOHTPOJIHPOBATH MepeIaBacMble HMH MaTepHaIbI.

B mHacrosimee Bpems, KakeTcs, HAWICHO KOMIPOMHCCHOE peIIeHHEe NpoOJeMBl W Ha
MEXIyHapOJHOM, M Ha HAlMOHAJHLHOM ypoBHe. KOMMYHHKAallMOHHbIE KOMIIAHUM XOTAT MOJYYHUTb
UMMYHHTET B OTHOLICHUH HPOIECCa PyTHHHOTO PENpOXyINPOBAHUS MaTepHanoB. HTepHET-TIpOBaliAepHI
TOTOBHI HECTH OTPaHUYEHHYIO OTBETCTBCHHOCTH. JlaHHAs MO3UIHS HAIIa OTPaKCHHE B 3aKOHE, IPUHITOM
B 1998 r. B Coenuuennbix IllTaTax, KOTOpBIA, BEPOATHO, CMOXKET MOCIYKUTh MOJCIBIO PEIICHUS
npobiemMbl B MHpoBoM Maciutabe. [lo 3Toil Momenu mocTuraercs KOMIPOMHECC, B paMKaX KOTOpPOTO
KOMMYHUKAI[HOHHBIC ~KOMIIAaHWH IPHOOPETaroT TIIOJHBIHA HMMYHHTET OT OTBETCTBCHHOCTH 32
pEeNpoNyLIMPOBAHHE MaTepUaIoB B XoAe OOBIYHONH paboThl. MHTepHeT-TipoBaiiiepsl CTaHOBATCS
OrpaHUYCHHO OTBCTCTBCHHBIMH, 3TO O3HAYacT, YTO OHU MJOJDKHBI HE3aMEIJIUTCIBHO y61/1paT1) U3 CETH
MaTepHabl, €CIU MOyYaroT yBEJOMIICHHE MpaBooOIagaTens 0 HapyImIeHHH ero mpas. [Ipu 3ToM oHHU He
ITOJIIEKAT OTBETCTBEHHOCTH 33 HE3aKOHHOE PEIPOIYIIPOBAHIE 0 MONyUSHHS TAKOTO YBEIOMIICHUS U HE
OTBEYAIOT 3a ylIiepOd, MPUYMHEHHBINA MOIB30BATENI0, €CIIM OKa)XeTCs, YTO MPETEeH3Usl Ha aBTOPCKOE MPaBo
OKa)KETCs JIOXKHOM

K. Heorbemiliemble aBTOPCKHE NIPaBa
1. HeumymecTBeHHbIe IpaBa
Crarbeii 6bis bepHckoit KOHBEHIIMH MPOBO3IJIAIICHa OXpaHa HEMMYIIIECTBEHHBIX MPaB aBTOpa:

«(1) He3aBHCHMO OT UMYILIECTBCHHBIX MIPAB aBTOPA M Ja)Ke MOCJIE YCTYNKU 3THX MPAaB OH HMEET
npaBo TpeOOBaTh NMPU3HAHUS CBOETO aBTOPCTBA Ha IMPOM3BEICHHE M NMPOTHUBOACHCTBOBATH BCIKOMY



MCKa)XCHUIO WM HHOMY M3MEHEHHIO 3TOTO MPOU3BENEHHS, a TAaKXKe JII000OMY JIPYyTOMY ITOCSTaTEIbCTBY
Ha MPOU3BEICHUE, CTIOCOOHOMY HAaHECTH yIIepO YeCTH W pemyTalliy aBTopa.

(2) TIpaBa, mpu3HaHHBIC 3a aBTOPOM HA OCHOBAHWHU MPEAINIECTBYIONIETO MYHKTA, COXPAHIIOT
CWIy IIOClIEé €ro CMepTd, IO KpailHell Mepe, [0 TMpeKpalleHusT HMYLIECTBEHHBIX IpaB U
OCYIIECTBIACHUS JIUIIAMU H/WIH YUPSKICHUSAMH, YIPaBOMOUEHHBIMM Ha 3TO 3aKOHOIATEIHCTBOM
CTpaHbl, B KOTOpO# ucTpedyercss oxpaHa. OJHAKO CTpaHbl, 3aKOHOJATEIBCTBO KOTOPBIX B MOMEHT
patudukanuyu HacTOSIMIET0 AKTa WM TPUCOSAWHEHUS K HEMy HE COACPKHT TOJOXKCHHIA,
o0ecreunBaroIiNX OXpaHy ITOCIEe CMEPTH aBTOpa BCEX IpaB, MEPEUHCIICHHBIX B MPEANIECTBYIONIEM
MYHKTE, MOT'YT MPEAYCMOTPETh, YTO HEKOTOPBIE U3 3THUX NpaB HE COXPAHSIOT CHJIbI MOCJIE CMEPTH
aBTOPA.

(3) CpencrBa 3ammrel s obecredeHHs IpaB, MPENOCTABISIEMBIX HACTOSIIEH CTaTheH,
PeryiIMpyIoTCs 3aKOHOIaTeIbCTBOM CTPaHbl, B KOTOPOW UCTpeOyeTCs oXpaHa».

3aKOHOJATENBCTBO MHOTHX CTPaH PETyJIHPYET BOMPOC O HEUMYIIECTBEHHBIX MPaBaX B TOUHOM
COOTBETCTBHU C JIaHHOMW cTaThell bepHckoit koHBeHIMU. OOINM /71 BCEX CTAHOBHUTCS TMOJIOXKEHHE O
TOM, YTO aBTOp MPOU3BEIAEHUSA IMOJy4YaeT BCE HEMMYIIECTBEHHbIC IpaBa HA HEr0 M 3TU MpaBa
SIBJITFOTCS. HEOTHEMJICMBIMH, T.€. OHH HE MOTYT OBITh MeEpedaHbl WM OTTOPrHyThl. CornameHue
TPUIIC TtpeOyer OT CTpaH-y4aCTHHI[ COONIOACHHUS TPUHIMIOB bBepHCKOW KOHBEHIINH,
PETyINPYIONMX HEMMYIIIECTBEHHBIE TTpaBa, Kak ycimoBus ais wienctsa B BTO. B HekoTopsIx cTpaHax
CYUIIECTBYET BEChbMa Y3KHMM MOAXOJ K BOINPOCY O HEMMYIIECTBEHHBIX MpaBax. TUIMHYHBIM NPUMEPOM
Moryt mociyxuth CIIIA, rme momiexkammii oxpaHe oO0bEeM ATHX MpPaB OYEHb OTPaHWYEH M T/
JIEHCTBYET TMONIOKEHWE O TOM, YTO, XOTS INPaBOOOIANaTeNI HEMMYIIECTBEHHBIX TPaB HE MOTYT HX
nepeaaBaTb, OHM BIIOJHE MOTYT Ha COBEpPUIEHHO 3aKOHHBIX OCHOBAHHUAX COIJIACUTBCA HMX HE
OTCTauBaTh.

KpynHbele MHOroHanmoHandbHbIE KOPHOpAlUd, KOTOpPHIE BBICTYHAIOT 34 YCHICEHHUE OXPAaHbI
WMYIIECTBEHHBIX IIpaB  TNpaBooOiafareneil, HE OCOOCHHO HWHTEPECYIOTCS  BOIPOCOM O
HEUMYIICCTBEHHBIX TIPaBax aBTOPOB. bosee TOro, oHM XOTENIU OBl CBECTH 3TH MpaBa K MUHUMYMY TEM
CaMbIM YBEJIMYUB CBOMCEOM BO3MOKHOCTH BHOCHUTH HW3MCHCHHS B 3alllWIICHHBIC aBTOPCKUM IIPaBOM
MPOU3BE/ICHHs, WA HABCTPEedy MOTPEeOHOCTIM pbiHKa. Iloatomy HeyauBuTenbHo, 4to B cr. 9(1)
Cornamenuss TPUIIC Bouwio criegyroiiee MoioxeHue:

«CTpaHBI-y4aCTHHUIIBl JIOJDKHBI BBITIONHATH TOJOXKeHHsT cTareid 1—21 BepHCKoi KOHBEHIIMH H
MPWIOKEHNH K Heil. BMmecTe ¢ TeM B cOOTBeTCTBHH ¢ HacTosmuM CoryamieHuneM y HHX HET MpaB H
00sI3aHHOCTEH, CBA3AHHBIX CO CHOPMYIUPOBAHHBIMH B CT. 6biS KOHBEHIMM HEHMMYIIECTBEHHBIMH U
BBITCKAIOIIUMU U3 HUX MIpaBaMu».

Crenens NpUHYXKICHUS K NCTIOIHCHUIO HEMMYIIIECTBEHHBIX NPAB BapbUPYETCS OT CTPAHBI K CTPaHE.
CaMu HEMMYIIECTBEHHBIE TpaBa MOTYT ObITh BKJIIOUEHBI B TEKCTHl 3aKOHOB 00 aBTOPCKOM IIpaBe WU B
TEKCThl 3aKOHOB, PETYIUPYIONIMX BOMPOCH HEJOOPOCOBECTHOW KOMMEpPYECKOHW NpakTUKUA. Tak ke
HEOJMHAKOBO PETYIHPYETCS U BOIPOC O TOM, MOXKET JIM aBTOP HAaBCEra OTKAa3aThCs OT HEMMYIIIECTBEHHBIX
mpaB. OcoOyro mpobieMy TpPEACTaBISIOT CcOOOH HEWMYIIECTBCHHBIE TIIpaBa B OTHOIICHHUH
KHHEeMaTorpaguyeckux mpousBeneHuid. O4eHb 4acTo 3TH MPOHU3BEICHHUS AyONUpYIOTCS HA IPYyTUE S3BIKH,
MIepEIENbIBAIOTCS IO/ TEJIIEBU3UOHHEBIN (popMaT, MOABEPraroTCsl KyIIopaM 110 MOPAIbHBIM OCHOBaHISIM U
T.1. KHHOKOMIIaHWM C TPEBOTOW OTHOCATCA K BO3MOXHOCTH TIIPEOBSBICHUS HCKOB O HapyIICHHH
HEMMYIIECTBEHHBIX MIPaB CO CTOPOHBI aBTOPOB (puibMa. B 4acTHOCTH, TONIUBYICKUE CTYIUU BBHICTYHAIOT
3a TO, YTOOBI HEMMYIIIECTBEHHBIE TIpaBa MPUHAIIICKAIN HE yIaCTHUKAM CO3MaHUS QUIIbMa, a KHHOCTYIHH
KaK TakoBOH. [loHMMas1, 9TO ATO MOYTH HEJOCTHKHMO, CTYIHH TOTOBBI CHH3HUTH YPOBEHBb NPUTA3AHUN H
xoTenu Obl, O KpaiiHel Mepe, AOOUTHCS TMOJIOKEHUS, IPU KOTOPOM HEUMYLIECTBEHHBIE IIpaBa aBTOPOB
¢mwIbMa onpeaesuTUCh OBl 3aKOHOJATENbCTBOM TOW CTpaHHbl, rie caenaH ¢unbM. Ilo 3akoHODATENBCTBY
CIIIA aBTrOopoMm ¢wibMa ompexpensercs pabortoxarenb. [loatromy, B yactHocTH, B [onnmuByne Tak He
HpaButcst CT. 14bis BepHCKON KOHBEHIIMH, B COOTBETCTBHH C KOTOPOU «OMpEIEICHUE JIHI[-BIaJIeIbICB
ABTOPCKOTO TpaBa Ha KHHEMATorpahudecKkoe MPOU3BEACHIE COXPAHIETCS 332 3aKOHOAATEILCTBOM CTPAHHI,
B KOTOpOM HUCTpeOyeTcs oxpaHa». JlanpHelee cogepskaHue CTaThH JHIIh YACTHYHO pa3pernaeTt IpooiiemMy
TOJUTMBYACKUX CTyaui. B 1. (6) 9TO# cTaTbu TOBOPUTCS:

«Onnako, B crpaHax Coro3a, 3aKOHOAATENBCTBO KOTOPBIX BKJIIOYAET B YHCIO BIAJCIIBIEB
aBTOPCKOTO IIpaBa Ha KWHEMaTOrpauIecKoe MPON3BEICHIE aBTOPOB, BHECIIINX BKJIA]] B €T0 CO3AaHHUE, ITH
aBTOPBI, €CIM OHM O0O0sM3aJHCh BHECTH TAaKOH BKIAJA, HE BIPaBe NPU OTCYTCTBHH JIIOOOTO
MPOTUBOIOJIOKHOTO HJIM 0COOOT0 YCIIOBHUS, MPOTUBUTHCS BOCHPOU3BEIACHUIO, PACIPOCTPAHEHUIO,
MyOMMYHOMY TIPECTABICHUIO M WCIOIHEHHIO, COOOMICHHIO O MPOBOAAM IS BCEOOIIEro CBEICHHS,
mepegade B d(QUp WIM JIOOOMY OPYyroMy MyOJHYHOMY COOOINCHHIO TPOW3BEICHUS, a TakKKe
CyOTHUTPOBAHHUIO U AyOIUPOBAHHIO €T0 TEKCTa».

OTHUM MOJ0KEHUEM Pa3pelatoTcsi He BCE ACIEKTHI «TOJUTUBYACKOI MPoOIeMbI», TOCKOIBKY B CTAThe



HE TOBOPUTCA O TIEPEH3IaHIH IPOHU3BEICHUS 1 00 H3MEHEHHH ero (opmara.

B poccuiickoM aBTOPCKOM IpaBe KaTETOPUM JUUHBIX HEUMYIIECTBEHHBIX IIpaB aBTOPOB BCETAa
MPUAABANIOCH OOJIBIIOE 3HAYCHUE. Y Ka3aHHbIEC IIPaBa CUUTAIOTCS HEOTTOPKUMBIMU OT JIMYHOCTH CO3IATENs
TBOPYECKOI'O MPOU3BENEHUS, OT HUX HENb3S OTKA3aThbCAd WIM MepenaTh APYTUM JIMLAM, OHH OXPaHSAIOTCS
Oeccpouno u 1.4. B cootBeTcTBUU cO cT. 15 3akona PO «OO0 aBTOPCKOM MpaBe M CMEXHBIX MpaBax» K
JUYHBIM HEMMYIICCTBCHHBIM IIpaBaM aBTOPOB OTHOCSTCS MpPaBO aBTOPCTBA, NMPaBO HA WM, IPaBO Ha
0o0Hapo0BaHME MMPOU3BEICHISI, BKIIOYAIOIIEE IPAaBO HA €r0 OT3HBIB, a TAKXKE IPABO Ha 3aIIUTY PEIyTaluu
aBTOpa.

Ilpaso asmopcmea OOBIYHO OIPENEISICTCS KaK 10puoudecku 06ecneyeHHass 03MONCHOCHb Tuyd
CUUMAMbCSL ABMOPOM NPOU3BEOCHUST U BbIMEKAIOWAsl OMCI00d B03MONCHOCMb Mpebo8ams NPUSHAHUS
oannozo akma om Opyeux nuy. BeigeneHwe mpaBa aBTOpPCTBa KaK 0COOOT0 CYOBEKTHBHOTO IIpaBa
00yCIIOBJIEHO HEOOXOJMMOCTHI0 WHANBUAYATH3ALUN PE3yIbTaTOB TBOPUYECKOTO TPyAa U OOIIECTBEHHOTO
IIPU3HAHUSA CBS3U ITUX PE3YJIbTATOB C IEATEIHOCTHIO KOHKPETHBIX aBTOPOB.

[IpaBo aBTOpCTBA XapaKTepU3yeTcs CIeAyIOIUMHI YepTaMu:

a) OHO HEOTHACIMMO OT JIMYHOCTH aBTOpa. NPUHAMICKUT TONBKO CO3JATETI0 MPOM3BEACHUS,
HEOTUY>KIaeMO, OT HETO Helb3s OTKa3aThes,

0) OHO sBJsSIETCS MPaBOM abCONIOTHBIM, TaK KaK €My KOPPECHOHIUPYIOT OOS3aHHOCTH BCEX H
KaXJIOT0 BO3JICPKHUBATHCS OT HAPYIIECHUS JAHHOTO IIPaBOMOYMS;

B) OHO JICHCTBYET B TeUCHHE BCEil )KMU3HU aBTOpa M MPEKPAIIACTCS C ero cMepThio. B manbHeiiem
OHO CYIIECTBYET KakK IOpHAMYecKHid (hakT, ¢ KOTOPBIM BCE NOJDKHBI cumTarhes. Ilocme cmeptu aBTOpa
ABTOPCTBO MPU3HACTCS U OXPAHICTCs 3aKOHOM, HO Y)Ke HE Kak CyOBeKTHBHOE IpaBo (MO0 cyObekTa mpasa
GoJbliie HEeT), a KaKk OOIIECTBEHHbIN HHTEpEC, HY KAAIOMIMIICS B IPU3HAHUHI U 3aIIUTE;

r) HaKOHell, CIeAyeT yKa3aTh Ha TO, YTO MPABO aBTOPCTBA MMEET OMpPEACNSAIOIIee 3HAUCHUE IS
JIpYTHX MpaB aBTOPA, TaK KaK OCTAJIbHBIE [TpaBa IPOU3BOAHBI OT HETO.

C mpaBoM aBTOPCTBa TECHO CBSA3AaHO MPAGO HA A8MOpPCKoe ums. B COOTBETCTBUHU C JAHHBIM IIPABOM
aBTOP MOJICEm UCNOb308AMb WU PA3PEUams UCNOAb308AMb NpoUsgedeHue Nnoo Cc8oUM HOOTUHHBIM
UMeHeM, ROO YCIIOBHbIM UMeHeM (NCeBOOHUMOM) Uy be3 0003HaueHus umenu (aHoHumHo). Y130upas oquH
U3 3TUX CHOCOO0B 0003HAuUEHMs CBOETO aBTOPCTBA, aBTOP peanu3yeT MmpaBo Ha uMsA. OH Takke HUMEET
IpaBo TPeOOBATh yKAa3aHUS CBOCTO HMEHHU KaXKIBIH pa3 IMpH CO3AaHIH, ITyOJIMYHOM HCIIOTHEHNUH, TIepenayde
mpou3BeneHus B dGUp, OIUTHPOBAHUHA M WHOM HCIIOJIE30BAHUU IpOM3BeneHHs. HakoHer, mpaBo Ha MM
BKJIOYACT BO3MOXKHOCTb TpebOBaTh, YTOOBI HMMs aBTOpa (ICEBIOHMM) HE HCKAXKAIOCh IPU €ro
YIIOMHMHAHHH JINI[AMHU, HCTIONB3YIOIUMHY POU3BEICHHUE.

C MoMeHTa co3JaHus IPOU3BEINEHMS 3a €ro aBTOPOM 3aKPEIUIIETCS HNpaso Ha 3auumy
npouseedens, GKI0UAsL 20 HA38AHUe, OM BCAKO20 UCKANCEHUS UIU UHO20 NOCA2amenbCcmed, ChoCOOH020
Hanecmu yujepb yecmu u oocmouncmey asmopa. B paHee NeHCTBOBABIIEM 3aKOHOJATEIBCTBE 1MOI00HOE
IIPaBO UMEHOBAJIOCh IIPaBOM Ha HENPUKOCHOBEHHOCTH Npou3BencHus. HoBoe ero HasBanue — «npaso Ha
3awumy penymayuu aémopa» — Ha TEPBBIA B3TJLA 3BYYHT HENPUBBIYHO W HETOHITHO, OJHAKO Oolee
TOYHO OTpa)kaeT CyTh paccMaTpuBaeMoro mpasa. KpoMme Toro, oHO cOBNafaeT ¢ HAMMEHOBAHUEM, KOTOPOE
UCHOJb3yeTcs B bepHCKOI KOHBEHIMHY, a TaKKe B 3aKOHOJATEIbCTBE MHOTUX 3al1aJJHOEBPONEHCKUX CTpaH.

CozepkaHue AaHHOTO MpaBa COCTOUT B TOM, UTO Mpu U30anuu, nyOIuyHOM UCHOTHEHUU UTU UHOM
UCNONBL30BAHUU NPOU3BEOEHUS BOCNPewjaemcs 6e3 coenacus agmopa 6HOCUMb KaKue-1ubo usmeHeHus: Kax 6
camo mpoussedenue, maxk u 6 e2o Hazeéanue. Bocmpemaercs Taxke 0e3 coriiacus aBTopa CHaOXaTh
MPOU3BEJIEHNE TPU €ro  HCIOJIb30BAaHUM  WIUIIOCTPALMSAMM, NPEAUCIOBUSMH, MOCIECIOBUSIMHY,
KOMMEHTapHUSIMU U KAKUMHU-TTUO0 IPYTHUMHU MOSICHEHUSIMHU.

ITpaBo Ha 3amMTy pemyTalMy aBTOpa, KaK M BCSKOE CYOBEKTHBHOE NPAaBO, MMEET CBOM IIPEJIEIIBL.
3aKkOoH IpeJycMaTpuBaeT OTAEIbHBbIE ClIyyad, KOIZla HapylIEHUE LEJOCTHOCTH IPOMU3BEACHUS HE
paclieHMBaeTCcd Kak MOKYIIEHHE Ha €ro HENpUKOCHOBEHHOCTb. Hampumep, nomyckaeTrcs LUTHPOBaHUE
OTPHIBKOB M3 MPOM3BEJCHUS B HAYUHBIX, MOJEMUYCCKUX M MH()OPMAIMOHHBIX IIETSIX. ABTOp HE MOJXKET,
CChLIasiCh Ha MpUHAIJIEKAIIEe eMy IIPaBO Ha 3alUTy PENyTaluu, BOCIPEISTCTBOBATh CO3JaHUI0 APYTUMHU
JUIIAMHA COOTBETCTBYIOIIMX MAapoAMH H CTWIM3AaLMH, a TaKKe MperpajuTb JIOpory KpUTHKaM U
KOMMEHTaTOPaM.

CrnenyiomuM JIMYHBIM HEHMYIIECTBEHHBIM IIPAaBOM aBTOpa SBISIETCS NpABO HA 0OHApOOo8aiue
npousgedenus u Ha e2o om3svig. CyIMIHOCTb NaHHOIO IpaBa MOXHO OIPENENUTh KaK 10puoudecKu
obecneuennylo agmopy 603MOHCHOCMb NYOTIUUHOU 0271ACKU CO30aHHO020 UM npoussedenus. I1pu 3ToM aBTOp
OJIHOBPEMEHHO pelIaeT /Ba Bonpoca. Bo-nepBbIX, OH caM OIpenesiseT, FOTOBO JIU €r0 IPOU3BEACHUE I
JIOBEJIEHUs] 70 HEOINpPENEJICHHOro Kpyra JUL. Bo-BTOPBIX, aBTOp pellaeT BONPOC O BPEMEHH, MECTe U
crocobe oOHapomoBaHMs. Hampumep, aBTOp JUTEpaTypHOro NPOU3BEACHHUS MOXET OOHApoJOBaTh €ro
IyTeM ONyONIHMKOBAaHMUS, ITyOJINYHOTO UCTIONHEHUS, IIepeaadn B 3pup u T.11.

[IpaBo Ha oOHapomOBaHHE BBHIpa)KaeT OCOOBI OXpaHIEMBIH 3aKOHOM HHTEPEC aBTOPAa U IOTOMY
ABISIETCSL CAMOCTOSITEIbHBIM CYOBEKTHBHBIM IIPaBOM aBTOpa. OTO OOCTOSTENBCTBO HEOOXOAUMO



MOJYEPKHYTh CHELHUATbHO, TAK KaK JaHHOE MPaBO BCEr[a Pealin3yeTcs OMHOBPEMEHHO C KaKHM-THOO
IpyTUM IpaBOM aBTopa. B camom pneme, oOHapoqOBaTh MPOU3BEACHHE, T.€. CHEIAaTh €ro BICPBHIC
JOCTYIHBIM [l BCEOOLIEro CBEAEHMs, HENb3s, HE pealn30BaB Kakoe-TMOO Jpyroe IpaBO aBTOpa,
HanpuMep, IPaBo Ha OMyOIMKOBaHKE, HA MYOIMYHBIN MOKA3, HA epeaady B 3QUp H T.I1.

C mpaBoM Ha OOHAapOMOBaHWE HEPA3PHIBHO CBS3aHO NPABO HA OM3bIE NPOU3eedeHus. 3aKOH
OPEIOCTABISACT aBTOPY BO3MOXKHOCTH OTKA3aThCsl OT paHee MPHHATOrO pPElIeHUs 00 OO0HapOJIOBaHUU
NpOU3Be/IeHUs 00, eClI MPOU3BEIeHNE yKe ObUIO OOHAPOJOBAHO, OH MOXET [1€3aByHPOBATh NEUCTBUS
TI0 €0 JIOBE/ICHHUIO JI0 BCEOOIEero CBeAEHHS, TyOJIMYHO OIIOBECTHB 00 OT3BIBE ITPOU3BEACHHSI.

B kavecTBe eIMHCTBEHHOIO YCIOBUS pealu3allid JAaHHOTO I[paBa 3aKOH YCTaHABIUBACT
BO3MEILIEHHE MOJIb30BATEI0 MPUYNHEHHBIX TAaKHM PEIICHHEM YOBITKOB, BKIIOUYas YMYIICHHYIO BBITOIY.
PaHee W3rOTOBJIECHHBIC SK3EMIUISAPHI MPOM3BEIACHHS TAK)KE H3BIMAIOTCA W3 OOpAIICHHUS 32 CYET CaMoro
aBTOpA.

ITpuumHBL, IO KOTOPHIM aBTOP aHHYJIHPYET CBOE COrJIache Ha OOHApPOJOBAHUE MPOU3BEACHHS HIIH
OT3bIBACT yXe OOHAPONOBAHHOE MPOW3BEICHUE, MOTYT OBITh CAMBIMH Pa3HBIMH. 3TO MOXET ObITh
TpaHcOpMAaIHsI TBOPYSCKHUX B3TVIIOB MM MHPOBO33PEHUS aBTOPA, M3MEHEHUE BHEIHUX OOCTOSTEIHCTB
U T.J., HO 3aKOH He TpeOyeT OT aBTopa 0OOCHOBBIBATH YBOKUTEIHHOCTH MPUYHMH OT3bIBA IIPOU3BEACHMUI.
IMocnencTBueM peanu3allid TpaBa Ha OT3bIB SBISETCSA COXpaHeHWe (s emle He OOHAPOJOBAHHOTO
OPOU3BE/ICHUS) WM BOCCTAHOBJIECHHE (Ui y:Ke OOHApPOJOBAHHOTO MPOW3BEICHUS) MPABOBOTO PEKHMA
HEOOHApOIOBaHHOTO Mpou3BeeHus. [IponsBeneHre MoKeT ObITh BHOBb JJOBEJEHO /10 CBEICHHUS IMyOIHKH
TOJIBKO CAMHUM aBTOPOM HIIH C €r0 COTJIaCHs, Ha HEr0 He PACIpOCTPAHSIOTCS HUKAKUE M3bATUS U3 chephl
aBTOPCKOTO IpaBa | T.II

B oriauume OT ApYrMX JMYHBIX HEHMYIIECTBEHHBIX IIPaB aBTOpa, NpaBo Ha OOHApOJOBaHHE
CIOCOOHO MEPEeXOUTh K IPYTUM JIHLAM, YTO €llle pa3 MOJYepKHUBACT YCIOBHOCTD JEJICHHS aBTOPCKUX IpaB
Ha JIMYHBIC U UMYIIIECTBEHHBIE.

HaKOHeH, aBTOpP o6naz[aeT TaKUM JIMYHBIM HCUMYIICCTBCHHBIM IIpaBOM, KaK #npaso Ha
onybauxoeanue, XOTs 3aKOH 0 HEM CIIeHaIbHO U He YyIIOMUHAeT. MexXIy TeM JaHHOe MpaBo, 0e3yCIIOBHO,
MIPUHAJICKHUT aBTOPY, TaK KaK BbIPAXKaeT OCOOBIA HHTEpeC aBTOpa, HE OMOCPEIOBAHHBIA KaKHM-THOO
JIPYTUM TIPABOM.

ITox npaBoM Ha OMyOIMKOBaHKE TIOHUMACTCS NPUSHABAEMAS 3d ABMOPOM B03MOICHOCHIL 8bINYCKA 8
obpawjenue K3EMIISAPOS NPOU3EEOCHUsL 6 KoJuyecmee, 00CMAMOUHOM Ol YOOGIeMEOPEHUSL PA3YMHBIX
nompebHocmell nYOIUKY UCX005 U3 XapaKmepa npouzeedeHus. AKIEHT B JaHHOM CITydae JieflaeTcs Ha TOM,
YTO 3a aBTOPOM MPU3HACTCS BO3MOXKHOCTH KOHTPOJIA 32 BBIIYCKOM B OOpalllcHHe MaTepHaIbHBIX
HOcHTeNel ipou3BeieHus. Peannsanus npapa Ha omyOIMKOBaHUE HMEET CBOMM IOCIIE/ICTBUEM H3MEHEHHUE
MPaBOBOTO PEXHMMa MPOU3BEICHUS, TaK KaK OMYOIMKOBAHHOE MPOM3BEICHUE MOXKET B ONPEICIICHHBIX
CllydasiX HCIOJIB30BAaThCsl 03 corjacus aBTOpa, HAMpUMEp pPEmpOAyLHUPOBATHECS B CIUHUYHBIX
dK3EeMIUIsIpax OMOIMOTEKaMK, apXUBAMH H yUCOHBIMU 3aBEICHUSMH.

2. Droit de suite, njiu npaBo cjieJoBaHUsI

JpyruM npuMepoM OrpaHUuYEHHUs] OTYY)KJAeMOCTH aBTOPCKUX IMpaB CIYXHUT TO, YTO BO
(paHiy3ckoM si3bIKe 0003HaueHO TepMuHOM «droit de suite» wnm «mpaBo ciemoBaHus». I[IpaBom
CIIEJOBAHUS HAa3bIBACTCs] HEOTUY)KJAEMOE€ IpaBO XYyJIOKHUKA II0JIydyaTh OINPEAEIEHHBIM IPOLEHT OT
MepenpojaX CBOEro Npou3BeAeHUsA. bepHCKkoll KOHBEHLMEH MpaBO CIEAOBaHUS JOIyCKaeTcs, HO He
Jenaetcst 00s3aTeNbHBIM. C 3TUM IPAaBOM PEIKO MPUXOIUTCA UMETh JENI0 B aHTJIOS3BIYHBIX CTpaHax, HO B
JIPYTUX CTpaHax OHO JOCTATOYHO PaclpoCTpaHEHO. ApryMeHTalus B MOJIb3y 3TOr0 MpaBa COCTOUT B TOM,
YTO TOT, KTO TIOJy4aeT BBITOXY OT IEPENponaku paboThl XyNOKHHKA, TOJDKEH C HUM €10 IEIHUTHCH,
MTOCKOJIBKY €0 IMEHEM U TPYAOM CO3JjaHa OCHOBA AJIS ITOJIy4EHHSI BBITOJIBI.

Bmecte ¢ TemM ecTh J0CTaTOYHO CHJIBHBIE apTyMEHTHI MPOTHB HCIOJIb30BaHUS 3TOTO IIpaBsa.
Morozpie HaUMHAIONINE XYAOKHUKH OyIyT ITOJy4aTh MEHBIIIE 32 CBOH Pa0OTHI, IIOTOMY YTO OHH HE MOTYT
npojath Bce cBOM mpaBa. CTapble W3BECTHBIE XYAOKHUKH MOTYT BBIUIPaTh, MOCKOIBbKY MHOTHE M3 HMX
Hennpix paboT mepenpopatorcs. Takum o0pa3om, MpaBoO ClIEAOBaHUS TpeAcTaBiseT coOoil mepenady
65arococTosHUS OT OCIHBIX HAYMHAIOMINX XyJOXHUKOB OOTAaTHIM M 3HAMEHHTHIM, YTO SIBISIETCS JJOBOJIBHO
cTpaHHOW (OpMOM COIMATBLHOW TMOJUTHKH. [IpakTHUeCKH CTpaHa, B KOTOPOH IEHCTByeT mpaBo
CIIEIOBAHUS, PUCKYET TOTEPATh CBOM ayKUMOHHBIM OW3HEC, KOTOpPbI NepeTeyeT B TaKHe H3BECTHBIC
ayKIMOHHBIE IIeHTpHI, Kak Jlounon umm Hero-Mopk, pacronoxkeHnHbie B CTpaHax, IJie He CyIecTByeT MpaBa
clieoBaHMs. Biamenmplly KapTHHBI, CTOMMOCTBIO, CKa)KeM, B JECATH THICSY MOJUIAPOB, IEIIEBIE OyIeT
BBICTAaBUTH e I Ipoaaxu B JIongoHe 3a 5% KOMHCCHOHHBIX, YeM IUIATUTh 1O MpaBy CleJA0BaHUS B TOM
CTpaHe, I/Ie OHO JIEHCTBYET.

ITockoabKy IpaBo CiIeIOBaHMA 3aIlMIIACT UMYIIECTBEHHBIE MHTEPEChl co3laTeneil mpou3BeneHU
M300pa3uTENBFHOrO UCKYCCTBA, OHO MPUHAUICKHUT K YUCITy UMYIIECTBEHHBIX MpaB aBTOPOB. BMecTe ¢ Tem



clenyeT MOTYEPKHYTh, YTO, XOTS MOApa3JelieHhe aBTOPCKUX MpaB Ha JUYHbIE U HMYILIECTBEHHBIE
3aKpEeIUICHO 3aKOHOM, OHO fBISETCS BECbMa YCIOBHBIM M OTHOCHUTENBHBIM, TaK Kak BO MHOTHX
CyOBEKTHBHBIX aBTOPCKUX IpaBax, BKJIIOYAs U MPaBO CIEIOBaHMS, JUYHbIC U UMYIIECTBEHHbIE MOMEHTHI
TECHEHITNM 00pa30M MePeIUIeTeHEI APYT ¢ APYTOM.

JI. YeTynka npas U JIMIEH3UPOBaHHUe
1. O0mue NpUHIUIIBI

N bepuckas kouBenmwmsi, u Cornamenue TPUIIC ocraBnsior Ha YCMOTPEHHE CTpaH-YYaCTHHI]
pelieHre Bompoca 00 YCTYNKE aBTOPCKHUX MpaB M Pa3pelleHUH UX UCIOJIb30BAHHUSA, B CBSI3M C YEM 1TO
pellleHue BapbUpyeTCs OT MOJHOW CBOOOJBI 3aKIIOYCHHS JOTOBOpPa /0 OYEHb CTPOTHUX OTPAHUYCHHI.
IToaTomy nmaxe B cTpaHax, B LIEJIOM NPUBEPKEHHBIX K PHIHOYHON 3KOHOMUKE, KaK MPaBUIIO, CYLIECTBYIOT
OrpaHUYEeHHS B OTHOILIEHUH YCTYIOK aBTOPCKUX IIPaB U Pa3pellieHns UX UCIIOIb30BaHHUA.

Hcrosib30BaHue MPOMU3BEACHHS aBTOpa APYTHMH JHIaMi (IIOJIb30BATEISIMU) OCYIIECTBISIETCS Ha
OCHOBaHHUH aBTOPCKOTO JIOTOBOpPA, KPOME CITydaeB, CIIEHHAILHO yKa3aHHBIX 3akoHOM P® «O06 aBTOpcKoM
MpaBe U CMEXHBIX IpaBax». [loroBopHas (popma HCIoNb30BaHMs NPOU3BEACHUN B OOJBIIEH CTENIEHH, YEM
Kakas-1u00 JApyrasi, oOecleurBaeT pealu3alui0o U OXpaHy KaK JIMYHBIX, TaK U UMYIICCTBEHHBIX MpPaB
aBTopa. OTBEUaeT OHA W MHTEpPECaM II0JIb30BATEINICH, TOCKOIBKY OHU MPUOOPETAIOT ONpeAeIeHHBIC IIpaBa
110 MCIIOJIb30BAaHUIO MPOU3BEACHUN, KOTOPBIX HE UMEIOT JpyrHe JHLa, U B CBA3U C 3TUM MOTYT OKYNHUTh
CBOM 3aTpaTbl MO BOCHPOM3BEICHHUIO W PACHpPOCTPAHEHHUIO MPOU3BEACHHHA U TOJNYyYUTh NpUObUIL. B
KOHEYHOM CYETe B JIOTOBOPHOM HCIIOJIB30BAaHMH IPOW3BEICHUI 3aWHTEPECOBAHO M OOIIECTBO B IIEIIOM,
MIOCKOJIbKY TaKOM MOpSAAOK CTHUMYJIMPYET TBOPYECKYIO AKTUBHOCTb €ro YJIEHOB M CIOCOOCTBYET
YMHOXEHHIO TyXOBHOTO OOraTcTBa 001IecTBa.

JeiicTBylomiee aBTOPCKOE 3aKOHOAATEIbCTBO HE COLEPAKUT OIPENENIEHUS aBTOPCKOIO JI0roBOpa,
OTHAKO aHaJH3 €r0 HOPM IO3BOJSIET C(OPMYIHPOBATH CIEHYIOMICE OIPEIOCICHHUE. HO dABMOPCKOMY
002060py aemop nepedaem uau 0b6sA3yemcs nepeoamsv npuobpemamento C60U Npasd HA UCNONb30BAHUE
npousgedenus 6 npedenax U Ha YCA08UAX, CO2NACOBAHHLIX CHMOPOHAMU. ABTOPCKUHM JOTOBOP HOCHT
IpaX<1aHCKO-TIPaBOBOM XapakTep U SBIIAETCS CAMOCTOSATENBHBIM B Psily APYIMX I'pakJaHCKO-IIPaBOBBIX
JOTOBOPOB. JlaHHBIN BBIBOJ MMEET HE TOJIBKO TEOPETHUECKOE, HO U OOJNBIIOe MPaKTHYECKOe 3HadeHue. B
YaCTHOCTH, OH O3HAuYaeT, YTO Ha aBTOPCKO-JOTOBOPHBIE OTHOIIEHHUS PACIPOCTPaHSIOTCS Kak oOuue
MOJIOKEHHSI TPaKIAHCKOTO IIpaBa, HalpuMep IpaBmiia o GpopMax M yCIOBUAX IEHCTBUTEIBHOCTH CICIIOK,
TaK W COOTBETCTBYIOIINEC HOPMBEI 00S3aTEIHCTBEHHOTO TIpaBa, Kacalolluecs, HampuMmep, Mopsaka
3aKJII0YEHUS ¥ UCTIOTHEHMSI IOTOBOPOB, OTBETCTBEHHOCTH 33 WX HAPYIIEHUE U T.I.

ITo obmemMy mpaBWIy aBTOPCKHH JOTOBOP HOCHT KOHCCHCYalIbHBIM, B3aMMHBIA M BO3ME3JIHBINA
xapaktep. Ha npoTsbkeHMH MHOTHX JIeT B POCCHUHMCKOHN I0pUANYECKOl uTepaType MpoJoDKaeTcs Crop o
IpUPOJE aBTOPCKOro aoroBopa. CyTh pa3HOTNACHii CBOAUTCS K BOIMPOCY O TOM, YCTyHaeT JIK aBTOP
KOHTpareHTy CBOM UMYILIECTBEHHBIE MMPaBa HA MPOU3BEICHNE WM JIUIIb Pa3pellacT ero NCIoIb30BaHUe Ha
OTIPEIENICHHBIX YCIOBMSX. B 3TO# CBsI3M B nuTeparype BHIABHHYTHI M MOAPOOHO OOOCHOBAaHBI TEOPHS
yerynku (mepemaun) W TeOpHsl paspeuicHus.. JIeHCTBYIOMIMM — 3aKOHOAATEIbCTBOM, B  KOTOPOM
HEOJHOKPATHO MOJYEPKUBAETCS BO3MOKHOCTh MEpPEX0Aa IpaBa Ha MHCIONb30BAHUE IPOU3BEICHUS OT
aBTOpa K JAPYI'MM JIMLaM, JaHHBIHA CIIOp OAHO3HAYHO PEIIEH B I0Jb3Y TEOPHH YCTYIKH NpaB.

BricTymas B kauecTBe 0c000T0 BUAA IPaXkIaHCKO-IIPaBOBOTO IOTOBOPA, aBTOPCKHUIT TOTOBOP, B CBOIO
ouepesib, MOpa3esieTcs Ha P/l pa3sHOBUAHOCTEH, KaXKas U3 KOTOPBIX UMEET CBOM 0COOEHHOCTH.

IIpexxne Bcero aBTOPCKUE AOTOBOPHI JENATCS HA MPYMIBI B 3aBUCMMOCTH OT BUa IPOU3BENCHUH, IO
ITOBOAY KOTOPBIX OHH 3aKJIIOYAIOTCS. BEBINENSIOTCS, B YaCTHOCTH, dBMOPCKUE 002080pbl HA CO30aHUe U
UCNONBL30BAHUE  TUMEPAMYPHLIX,  MY3bIKANbHBIX, — AYOUOBU3VATbHLIX, — APXUMEKMYPHbIX U  OpYeUux
npousgedenutl. Jlaxxe ecnn ykazaHHBIE JOTOBOPHI IPEAyCMAaTPUBAIOT OIWMH M TOT JK€ CIOCO0
HCIIONB30BaHMsl MPOU3BEACHUM, BUJA MOCIEAHUX OKa3bIBaeT OINpPENEICHHOE BIHUSHHE Ha COAEp)KaHUE
€aMoro J0roBopa.

B 3aBucuMocTH OT TOTO, SIBJSIETCS JIK IPEIMETOM aBTOPCKOI'O JOTOBOpA YK€ TOTOBOE MPOU3BEACHHE
WM TPOU3BEAECHUE, KOTOPOE €Ille TOJbKO HEOOXOTUMO CO34aTh, PA3IMYAIOTCA A8MOPCKUE 002080pbl
3aKkaza u asmopckue 002080pbl HA 20MO0B80e npouseedeHue. ABTOPCKHHM JOTOBOP 3akaza MOAPOOHO
perjJaMeHTupyeT TpeOboBaHus, IpeabsABIseMble K OyIylieMy MPOU3BeIEHUIO, B YACTHOCTH, yCTaHABIMBAET
ero ’kaHp, Ha3HA4YCHUE, 00BEM H IPYTHE ITapaMeTPH, ONPEeIsieT CPOKU U (hOPMY TIPEICTABICHUS PaOOTHI
3aKa34MKy, MOPAJOK YCTpaHEHHs 3aMeuaHuii, MpeycMaTprUBaeT MpaBo aBTOpa Ha MOJIy4eHUE aBaHca U T.11.
B Tex ciywasx, xorjga NpeAMETOM JOTOBOpa SBJISETCS YK€ TOTOBOE IMPOU3BENEHHE, OHO OOBIYHO
paccMaTpHuBaeTCs 1 0ZOOPSIETCS MOIB30BaTENEM 0 3aKIIOYCHUS ToroBopa. [loaToMy Bee ykazaHHEIE BEIIIE
BOTIPOCH JJIsI TAHHOTO JOTOBOpa 3HAYCHUS HE WMEIOT, W OCHOBHOC BHHMAaHHE YAEISETCS IpodieMe
WCIIOJIb30BaHUs PON3BEICHUS.



ABTOpCKHE JIOTOBOPHI MOTYT OBITH CBSI3aHBI C UCHONbL30BAHUEM euje He OOHAPOOOBAHHO20
npoussedeHuss Ul npouzeedenusl, Komopoe yce 008edeHo 00 eceobujeco ceedenusi. Kak mpasuno, 310
OKa3bIBaCT CYIICCTBCHHOE BIHMSHHE HAa TaKHE YCIOBUS JOTOBOPA, KaKk pa3sMep aBTOPCKOrO TOHOpapa u
dopMa ero BhIIATHI. ABTOpPHl HEOOHAPOJOBAHHBIX IPOU3BEACHUH OOBIYHO MOJMY4YarOT o0coboe
BO3HAIPAXKJCHUE 3a MPEIOCTABICHUE IIONB30BATENIO IpaBa HAa IEPBOC O3HAKOMIICHHE MYOIHKH C
npousBeneHueM. Crerduyeckodl 4epToil J0roBOpa, CBSI3aHHOTO C IOBTOPHBIM HCIOJIB30BAaHHEM
MIPOU3BEJICHHS, SIBJISIETCS ITPABO aBTOpa HA BHECCHHE WCIPABICHWH W W3MCHEHHH B CO3aHHOEC UM
MIPOU3BEICHHUE.

B 3aBucHMMOCTH OT TOrO, CTAHOBUTCSA JIH TNPHOOpETaTeNh aBTOPCKUX TMpaB II0 JOTOBOPY
€JIMHCTBEHHBIM WX 00JIafaTeieM WM He CTAHOBHUTCS, aBTOPCKHUE JIOTOBOPBI MOAPA3ACISAIOTC HA 002080Dbl
0 nepeoaue UCKTIOWUMENbHBIX Npas U 002080pbl 0 nepedaue HeUCKIOHUMENbHbIX npas. ABTOPCKUM
JIOTOBOp O Mepeaade MCKIIYUTEIbHBIX MPaB pa3peliacT MCIOIb30BaHUE MPOU3BEACHUS ONPEICICHHBIM
CcrocoO0OM ¥ B YCTaHOBJICHHBIX JOTOBOPOM IIpeieiaX TOJBKO JUIY, KOTOPOMY 3TH IpaBa IepeiatoTcs, U
JaeT TaKOMY JIMIy MpaBO 3ampeniath MOJO00HOE WCIIOJb30BaHUE MPOW3BEICHHS APYruM Jumam. [lo
ABTOPCKOMY JIOTOBOPY O Iepefade HEUCKIIOUUTENBHBIX MPaB MOJIb30BATEII0 Pa3pelIacTcs UCIOIb30BATh
NPOM3BEICHUE HAPABHE C CAMUM aBTOPOM U JPYTHMU JIUIIAMH, TIOTYYUBIIAME OT aBTOpa pas3pelliecHue Ha
HCTIOJIb30BaHKE MPOU3BEICHHS aHATOrHYHBIM criocobom. CornacHo 1. 4 ¢1. 30 3akona P® «O6 aBTopckom
mpaBe M CMEXKHBIX IIpaBax», IepeAaBacMble [0 aBTOPCKOMY JOTOBOPY TIIpaBa CUYHTAIOTCS
HEHCKJIFOUUTEIBHBIMHU, €CJIU B IOTOBOPE MPSIMO HE YCTAHOBJICHO MHOE.

Hakxoner, Oomnblioe TpakTHYECKOE 3HAYCHHE HMMEET IMOJpa3/ieJICHHEe aBTOPCKUX JOTOBOPOB B
3aBUCHMOCTH OT CHOCoba UCNOnb306anusi npousgedenus. B CBSI3M C 3TUM BBIACISIOTCS U3AATEIBCKUE,
MOCTAHOBOYHBIC, CIICHAPHBIC JOTOBOPHI, JOTOBOPHI O [EMOHHPOBAHHM PYKOMHUCH, XYI0KECTBEHHOTO
3aKa3a, 00 WCIOJb30BaHUH B MPOMBIIUICHHOCTH TPOHM3BEICHUH JTEKOPATHBHO-TIPHKIIAIHOTO UCKYCCTBA, O
MyOJMYHOM HUCTIOJTHEHHH, O Tiepeiade IPOU3BEACHUSA B 3(QUpP WM COOOIICHNUH JJIs1 BCEOOIIETO CBEICHUS 110
kabemro u T.4. Kaxnmelii W3 Ha3BaHHBIX JOTOBOPOB HMMEET CBOM OCOOCHHOCTH, OOYCIIOBJICHHBIC Kak
cnenu(GUKON POU3BEACHUHN, TaK U CIIOCOOAMH MX MCIIOJIb30BaHUS.

2. Orpaﬂnqel-me YCTYNIOK ! JIMIIEH3UPOBAHUSA aBTOPCKUX IMpaB

[lprumHa, MO KOTOPOH YacTO BO3HUKAIOT OTPAHMYECHUS B OTHOLIEHHH YCTYNOK M pa3penIeHUs
UCIIOJIb30BAHUS ABTOPCKUX IPaB, 00BACHIETCS HEOOXOAUMOCTBIO OXPaHbl UMYIIECTBEHHBIX IIPaB aBTOPOB
OT 3KCIUTyaTaliy ux u3pateasMu. OrpaHuueHHs, KaKk IPaBUIIO, COCTOAT B (DOPMYITHPOBAHUHU CIIEIHATIBHBIX
YCJIOBUH, KOTOPBIE OJDKHBI (MIM HE TOJDKHBI) BKIIIOUATHCS B JIMIICH3MY, YCIOBHIA, KOTOPBIE ONPENENISIOT
MaKCHMAaJIbHbIE CPOKU AEHCTBUS JIMIEH3UU U Ip. B mocienHue roxasl NpoTUB MOAOOHBIX OTPaHUUCHUI
CTaJM OCOOEHHO AaKTHBHO BBICTYIATh 3KOHOMHCTHI, IIOCKOJIBKY OHM MPOTHBOpPEYAT OCHOBaM CBOOOJHOTO
pBIHKAa. OKOHOMHECTBI YTBEP)KAAIOT, YTO OTPAaHMYEHMS B HYacCTH OTUYXKIACHHUS IpaB, IO CYTH Jena,
YMEHBIIAIOT JOXOJBI M aBTOPOB, M M3AaTelneil, N0 He Jar0T BO3MOXKHOCTH COBEPIIATH CIETKH, KOTOPHIE
MOTYT OBITH BBITOJHBI 00€HM CTOpOHaM. B ycnoBHsx cBOOOJHOTO pBIHKA CAEIKA MOXET MMETh MECTO,
TOJIBKO €CIIM OHa BBITOJHA 00EMM CTOPOHAM; €CIIM 3aKOH 3allpeIlacT CAEIKY, KOTOPYIO XOTAT COBEPIIHUTH
00e CTOPOHBI, TO OHH 00€ TePSIOT 0XKUAAEMYIO BEITOY, TEM CaMbIM O0€IHsASA N 00IIeCTBO B IeIoM. Tem He
MEHEee, OTPaHMUYCHHUSI CYLIECTBYIOT B 3aKOHOJATENbCTBE IO aBTOPCKOMY IpaBy OONBLIMHCTBA CTpPaH U
MI03TOMY FOPHCTHI JIOJKHBI 3HATh, KaK C 3TUM BOIIPOCOM OOXOAUTHCS.

OnuH U3 IMOIXOJ0B MOXKET COCTOATh B MCIIOJIB30BaHMUH 3aKOHOJATENIHCTBA KOHKPETHOH CTpaHbl. B
coBeTckuii nepuos Anexkcanap COMKEHUIBIH HaHsUT IIBEHIIapCKOTro aJBOKATa U BbIJAN €My JOBEPEHHOCTb.
Ilo »TO¥ HOBEepeHHOCTH MIBEHIAPCKUI IOPUCT OBIT YIOJHOMOYEH JAaBaTh HHOCTPAHHBIM H3JATEISIM
paspemieHue Ha omyoOnukoBanue KHHTH «Apxunenar ['YJIAT». B moBepeHHOCTH OBUIO YKa3aHO, UYTO
OpaBOMOUUsl MO Hell ompenenstorcs 3akoHoaarenbcTBoM llIBeitnapuu. COOTBETCTBEHHO B pEIICHUU
AHITIMHCKOTO Cy/a, B KOTOPOM OCNAapUBANIaCh 3aKOHHOCTh M3JAaHUS KHUTU B AHIJIHHM, OBIJIO YKa3aHO, 4TO
JOBEPEHHOCTh BBIaHA Ha OCHOBAaHMM 3aKoHomaTenbcTBa llIBedmapum, a moTomy mroObBle CCBUIKM Ha
HE3aKOHHOCTb HM3JaHHsS KHUTH IO COBETCKOMY 3aKOHONATeNbCTBY (OrpaHMUYCHHE NpaBa IHCCHUICHTA
nyOIHUKOBATh TPYIBI 3a pyOekoM) He ObUTM mpH3HaHBI. OYEBHIHO, aHTIHHCKOMY CyIy MPETHIA MBICITH
CTaTh OPYANEM COBETCKOH IEH3YpHl. B npyrux ciydyasx MoxeT OBITh JaJeKo HE TaK MIPOCTO HCIONIb30BaTh
IIpaBo BEIOOpa cTpaHbl. g n30exaHns orpaHHYeHHH B YaCTH YCTYIIOK aBTOPCKOTO IpaBa M pa3penIeHuH
Ha €ro UCIOIb30BaHUE.

CoBpeMeHHOE POCCHIICKOE aBTOPCKOE MPABO UCXOIUT U3 HPUHYUNA C80000bI A8MOPCKO20 002080pd,
B COOTBETCTBHM C KOTOPBHIM CTOPOHBI CaMH OIIPEAENAIOT CBOM B3aWMHbBIE NIpaBa M OOSM3aHHOCTH H
OTOBapHBAIOT MHBIE YCIOBHSA AOToBopa. BmecTe ¢ TeM 3akoH NpeabsaBIseT K aBTOPCKUM JOTOBOPaM
HEKOTOpBIe TpeboBaHus, CHOPMYIHUPOBAHHBIC B BUJEC AUCIO3UTHBHBIX U UMIEPATUBHBIX IpaBuil. IlepBrie
13 HUX BCTYNAIOT B JEHCTBHE TOTZa, KOT/a B JOTOBOPE HE PEIICHBI T€ WM MHBIE BOIPOCH. B kadecTBe
opuMepa MOXKHO MpPUBECTH MPaBWJIO O TOM, 4YTO JEHCTBHE MEpeAaBaeMOro IO JOroBOpYy IIpaBa



orpaHmguBaeTcs Tepputopueil Poccuiickoit demepamuy, eciu B aBTOPCKOM IIOTOBOPE OTCYTCTBYET
YCIIOBHE O TEPPUTOPHH, HA KOTOPYIO TEepeIaeTCsl Mpaso.

NmnepaTuBHble TpaBuia JHOO 3alpemialoT BBOJUTH B aBTOPCKUE JIOTOBOPBI OIpEeIeHHBIC
ycIoBus, MO0 MPEINHCHBAIOT KOHKPETHOE peIleHHe OTICIBHBIX BOIMPOCOB IPH BBHIOOpE CTOPOHAMH
BapHaHTa CBOMX B3aUMOOTHOLICHWH W3 YHMCIa BO3MOXHBIX. Hampumep, 3akoH 3apaHee OOBSBIAET
HeﬂeﬁCTBHTeHLHLIM YCJIOBUE€ aBTOPCKOI'0 JOroBopa, KOTOPBIM aBTOP OrpaHUYMBACTCA B CO3JaHHUU B
OyaymieM MpOW3BEJCHW Ha JaHHYI0 TEMy WIH B JaHHOW obOnactu. [IpuMepoM HMITEpaTHBHON HOPMEI
NPEINUCHIBAIOIIETO  XapakTepa MOXeT CIYy)XUTh TpeOoBaHHME  OO0S3aTENIbHOTO  yCTAHOBIICHUS
MAaKCUMAJIBHOT'O THpa)ka TIMPOU3BCACHUA, C€CJIM B aBTOPCKOM OOTOBOPE 00 U3JaHUU WINW HHOM
BOCITPOM3BEICHUY IPOU3BECHHUS BOHATPAYKACHHIE ONIPEEIICHO B BUIE (PUKCHPOBAHHON CyMMBI.

YkazaHHBIC TpaBHWia BBIIONHSAIOT, B CYIIHOCTH, Ty € (YyHKIHIO, KOTOpas BO MHOTOM ObITa
CBOMCTBCHHA CYIIECTBOBABUIUM B ITPOIIJIOM THUIIOBBIM aBTOPCKHUM JOTOBOpaM M COCTOsAJIa B OTPaXKICHUU
WHTEPECOB aBTOPOB OT JMKTATa MOJIb30BaTeNlel mpou3BeaeHuid. Hanmune nojoOHBIX TapaHTHi, paBHO KaK
U 3aKpeIUIeHHE WX Ha 3aKOHOJATEIBHOM YPOBHE, MPEICTABIICTCS BIIOJIHE OMPABIAHHOW MEpOH, KOTopas
COrJiacyercss C MPUHLUUIIOM CBOOOJBI JOTOBOpa M MPAKTUKON MPaBOBOTO PETYIUPOBAHUS aBTOPCKUX
OTHOUICHUI B OOJIBIIMHCTBE TOCYAAPCTB.

3. Cobaronenne popmMaabHOCTEH MPH YCTYNKe HIIU JUIEH3UPOBAHNU ABTOPCKUX MPaB

Hapsiny ¢ 3ampenieaneM BBIBUTATE TPeOOBaHIE COOMIOACHNS (POPMATILHOCTEH KaK yCIOBHUE OXPAHBI
aBTOPCKUX MpaB bepHcKas KOHBEHIHS pa3peniaeT CTpaHaM-y4acTHHIIAM BBOJUTH TPEeOOBaHUE COOIOICHUS
(dhopmanbHOCTEH TIPU YCTYIIKE WITH JIMIICH3UPOBAaHUK aBTOPCKuX mpaB. CobutoieHue 3Tux GopmManbHOCTEH
TpeOyeTcs cpa3dy mo TpeM mnpuuuHam: 1) 1uisi oOecrieueHHs: TOHUMaHUs CTOPOHAMU BCEW CEepPbe3HOCTH
crenky; 2) asst obecreueHns JoKa3aTrenbcTBa (akTa CISNKH Ha CIaydail BO3MOXKHBIX CIIOPOB; 3) AJsI TOTO,
4TO0OBl TPETHU JIMIA 3HANU O (akTe cAenku. IlepBbie Ba MyHKTa OTBEYAIOT TPEOOBAHHIO COBEPIICHUS
CAeTKW B TmHChbMeHHOH Qopme. Tpermid MoOXeT oTBeyarh TpeOOBaHWUIO 00 00sS3aTeIbHON HITH
HEeOoO0sI3aTeNbHON PETHCTPAIIH OIIPENEICHHBIX BUAOB CIENOK. B ¢BsI3M ¢ TeM, U4TO B JOTOBOPAx 00 YCTYyIIKe
ABTOPCKUX IMpaB WIX B JHIECH3UOHHBIX JOTOBOPAaX MOTYT (PUIypHpOBAaTh OOJNBIINE ICHBIH, JIyYIle
coOroIaTh MUCHMEHHYIO (POpMy, JaKe B T€X CIIy4asx, KOTJa 3aKOH He TpeOyeT 3Toro B 00s3aTeIbHOM
TopsizIKe.

IMo cpaBHEHHIO ¢ TATCHTHBIM aBTOPCKOE MPaBO CO3AaeT MEHBIIE NPOOJEM, CBS3aHHBIX C
UCKJTIOYHUTENIFHBIMY TTPaBaMHU. ABTOPCKOE MPaBO IO CBOCH CYTH HE SBJISACTCS MOHOMOJBHBIM. Jlaxe eciu
CI[yJUTCS, UTO J1BA IIO3Ta OJHOBPEMECHHO HAIUINYT OJUHAKOBBIC CTHXOTBOPCHUS, KAXKIO€ U3 HUX OyIeT
3alIMIICHO aBTOPCKUM MpaBoM. O0a aBTOpa MOTYT BBHINTH Ha PHIHOK ITO33HU CO CBOMMH POU3BEICHUSIMH.
Ecmu omHa KWHOKOMIAHHS CHAMET (GHIbM O IIIHOHE C NPUBJICKATEIBHON BHEIIHOCTHIO, JTHOOUMIIC
JKCHIIWH, Apyras CBOOOJHO MOXKET HCIIONB30BAaTh 3TH CIOKETHBIC JIMHUM B CBOEH KapTuHe. Bompockr o
HApYIICHHH AHTUMOHOIOJBHOIO 3aKOHOJATeNbCTBA MOTYT BO3HHKHYTH B JBYX ciy4asx: 1) mpu
HAKOIUICHHH B OJHHX pyKax OOJBIIOrO YHCIIa ABTOPCKHX TpaB M 2) B OTHOIICHWUHM JEHCTBYIONIMX
KOMITBIOTEPHBIX CHCTEM.

B psane cTpan obnagaTenn aBTOPCKUX IPaB Ha HANOOIIEE MOIMYIISIPHBIE MY3bIKaJIbHEIC U TOITHUCCKIE
MPOM3BEICHUS CO3AIOT COIO3bI B IIEISIX ONTUMM3ALUK YIIPABICHUS CBOUMH MPAaBaMU, LIS YETO MEPEatoT
UM TIPaBO PACHOPSDKCHMS WCIOTHEHHEM aBTOPCKUX IIpon3BeneHuil. Hamboiee W3BECTHBIMH B MHpE
cunTaercss AMEpPHKaHCKOe OOIIECTBO KOMIIO3UTOPOB, INHcCAaTelneld W w3maTeleld — COKpalleHHO Ha
anrymiickoM si3bike — ASCAP?, Cobupast B OJIOK aBTOPCKME MpaBa Ha HCIOJHEHHE OOJBIIWHCTBA
MOMYJISIPHBIX MY3bIKAJIbHBIX MPOU3BEACHUM, TAKOW COI03 MO CYTH Jeja CO37aeT MOHOIOJIHIO B 00IacTh
pasBiekaTenbHON MHIyCTpuH. OO0mecTBo, obiagaroniee npaBaMyu Ha MCIIONHEHUE IPOW3BEICHUH, NMeeT
IBe Hambonee BaKHbIC (DYHKIMH, BBINOJHCHUE KOTOPBIX U1 OTIACIBHOTO aBTOpa Oojee dYeM
3aTPYJHUTENBHO, a UMEHHO: 1) yIpolieHue mpoliecca JUIEH3UPOBAHUS 33 CUET BBIIAYM OJaHKETHBIX
JMIEH3UI 1 2) 3alUTa aBTOPCKUX MPaB MyTeM MpeciieloBaHus WX HapyiuTesnei. 1, TeM He MeHee, naxe
Takas MOHOIIONM3AalMs IpaB Ha WCIOJHEHHE IPOW3BEICHUI aBTOPOB HE CHacaeT OT HapyUICHWH,
MOCKOJIbKY ~HCIIOJHEHHE MY3bIKAJbHBIX MPOU3BEACHHH HAa paJUOCTAHIMSIX W B pPECTOpaHaX He
munensupyercs. Iloatomy BmomHe pasyMHBIM OyIeT, €cid aHTHUMOHOIOJIBHBIMH OpraHaMH WIH B
AHTUMOHOIIOIBHOM 3aKOHOJATEeIBCTBE OYyIOyT BBIIBHHYTHI OIpPEICNICHHBIE TPeOOBaHUs, HAMpUMEpP O
CIPaBEIUIUBBIX OTYUCICHUIX aBTOPCKAM COI03aM U OPTaHU3AIHSIM.

Hpyrum O0ypHO 00CYKIAIOIIMMCSI BOIIPOCOM SIBIISICTCS BOIIPOC O JCHCTBYIONIMX KOMITBEOTEPHBIX
KOMIaHUAX. B oTnuume oT KUHOWHAYCTPUH, OT KOTOPOW 3pPHUTENH XKIYyT HOBBIX (DUIHBMOB M HOBBIX
ujel, B KOMIBIOTEPHOW HHIYCTPUM aBTOPHI MIPOTPAMM M TIOJIH30BATEIN CTPEMATCS K CTAOMIHLHOCTH.
[Monb3oBaTenu xotenu Obl M30€kKaTh MOTEPh BPEMEHM, CBSI3aHHBIX C H3YYCHHEM HOBBIX

2 Cwm. crpanmy B MuTeprere http://www.ascap.com.
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orieparoHHBIX porpaMM. Kommanmu, pazpadaTsiBatomiie KOMIBIOTEPHBIE IPOTPAMMBI, HAIIETTHBAIOT
UX JUIIb Ha HauboJee paclpoCTpaHEHHBIE ONEpaIlOHHBIE CHUCTEMBI, YTOOBI CHHM3UTH 3aTpaThl H
pacmmpuTh peIHOK. B pesynbsrare celiuac 95% priHKa MEepCOHAIbHBIX KOMIIBIOTEPOB 3aHUMAET OIHA
ONepalroHHasl cucTeMa. B CBsI3UM €O CTpeMJIEHHMEM K CTAHIAPTU3aLUM, KaK TOJBKO OINEpallOHHAas
CHCTEMa 3aHMMaeT JOMHUHUpYIOIIee MOJO0XKEeHHE, MepecTaloT paboTaTh OOBIYHbIC ABMKYIIUE CHIIBI
koHKypeHuuu. B CIIA mpaBUTenbCTBO MPEABSBUIO UCK K OONIAAaTENI0 MpaB Ha ONEPALlOHHYIO
CHUCTEMY, B KOTOPOM YTBEPXKIAJIOCh, YTO OH 3JIOYNMOTPEOWSI aBTOPCKUM MPaBOM JJIS YKPETUICHUS
CBOETO JOMHUHHUPYIOMIETO MOJIOKEHUS Ha PBIHKE MTPOTPaMMHOT0 00ecTieueHHsl.

B cootBerctBuu co ct. 32 3akoHa P «O06 aBTOpPCKOM IpaBe M CMEKHBIX MpaBax» aBTOPCKHE
JIOTOBOPBI JOJKHBI 3aKITFOUATBC B HpoCcmou nucomenHol ¢hopme. KOHEUHO, TIO KENaHUIO CTOPOH
JIOTOBOP MOJKET OBITh HOTApHAJIBLHO YIOCTOBEPEH, OJHAKO 3aKOoH 3TOro He Tpedyer. Yamme Bcero
aBTOPCKHUI JOTOBOP 3aKIIOYACTCS IIYTEM COCTABJICHHS CTOPOHAMH EIWHOTO JOoKyMeHTa. OOBIYHO
U3JaTeNbCTBA, TEaTphl, CTYJUHM M HHbIE OpPraHU3alUM, HCIOJIB3YIOIINE IPOU3BEACHUSA, HUMEIOT
pa3paboTaHHBIE C Y4ETOM HOpPM 3aKOHAa CTaHAapTHEIE OJAHKH JAOTOBOPOB, KOTOPBIE 3aIlOIHSIOTCS U
MOJIMHUCHIBAIOTCST cTOpoHaMu. Crienudrka KOHKPETHOTO JIOTOBOpa OTpaxkaeTcs B pasaene «OcoOble
ycnoBus». [1o mpeanokeHuto aBTopa I0roBOp MOXKET OBITH COCTAaBIIEH U B HHOU (opme. BaskHo nub,
YTOOBI OH OTpaXKajl BCE CYIIECTBEHHBIE YCIOBUS, TI0 KOTOPBIM JIOJDKHO OBITH IOCTUTHYTO COTJIAIIICHHE,
¥ He yXyAIIaJ TOJI0KEHHE aBTOpa 10 CPaBHEHHUIO C TpeOOBaHUAMH 3aKOHA.

Hepenxo aBTOpckuii TOTOBOP MpeACTaBisSeT co00H mo (opme He eAMHBIA AOKYMEHT, a UX
COBOKYMIHOCTb. TaK, OpraHu3alyy, UCIOJBb3YIOIINE MPOU3BEACHUS, HAMPABIAIOT aBTOpPaM 3aKasbl Ha
co3faHue npousBeAcHUM. Eciu Takol 3aka3 COIEP)KHUT BCE CYIIECTBEHHBIE YCIOBHS MPEIIaraeMoro
aBTOPY JIOTOBOPA, OH UMEET 3HaYCHUE OPepThl. DTH YCIOBHS, MECHSIOIIUECS B 3aBUCUMOCTH OT BHJIA
NPOM3BEICHHS U CIIOco0a ero MCHONb30BaHMsA, BO BCEX CIIydasX BKIIOYAIOT. HAMMEHOBAHUE CTOPOH,
XapaKTepUCTUKYy BHUAa TIPOW3BEACHHUS UM (POpPMBI €ro MPeanojaraeMoro HWCHOJIh30BaHHUA,
HauMeHOBaHKWe W (WJIM) XapaKTEPUCTUKY MPOHM3BEICHUs, CPOK M (GopMy IMepenadd MPOU3BEICHUS,
CPOK €ro MCIIOJIb30BaHUs, pa3Mep BO3HArpaxeHus 1o jporosopy. [Ipm Bcex oOCTOSTENbCTBAX JOIKHBI
OBbITh 3a(PMKCHPOBAHBI T€ YCIIOBHUS, KOTOPbIe Ha OCHOBAHUH AEHCTBYIOIIETO 3aKOHOAATEIhCTBA MOATIEKAT
COTJIACOBAaHMIO CTOPOHAaMM. Te YCIOBHS, KOTOpBIE IIPEAONpeNesieHbl HOPMATHUBHBIMHM AaKTaMH Kak
OTIpEeNIOIINEe MUHIMABHBINA YPOBEHD IIPaB aBTOpa, MOTYT U HE BOCIIPOM3BOJIUTECS B TAKOM 3aKase.

HecobOmronenue MUCbMEHHOH (OpPMBI aBTOPCKOTO JOTOBOpa caMo MO cebe He AenaeT JaHHBIH
JIOTOBOp HEACUCTBUTENBFHBIM, HO BIEUeT 3a co00il mocieacTsus, npegycmorpernsie cr. 162 I'K. Mupmvu
CIIOBaMH, €CIIM OJJHA U3 CTOPOH OyAeT OCIapuBaTh (aKT 3aKIIOUCHHUS JOTOBOPA, IPyTasi CTOPOHA HE MOXKET
CCBUIAThCA B TOJATBEPXKJICHHE JIOTOBOpPAa Ha CBHAETEIBbCKHE NOKa3aHWA. Bo BHUMaHME CyA NpPUHHMAaeT
JIUIIb MUCbMEHHBIE JJOKA3aTeNbCTBA, B YACTHOCTH MEPEMHUCKY MEXIY aBTOPOM M OpraHU3allvel, paclucKy
B TIOJIyYCHHUHN aBAaHCA, PCLEH3UH, YTBEPKICHHBIE TUIAHBI OpPraHNu3aIiy, OyXTranTepCcKue TOKYMEHTH H T.II.
VYka3zaHHbIC MHUCHMEHHBIC JOKYMEHTHI IOJDKHBI CBHICTEIHCTBOBATH MMEHHO O HAIMYHAU AaBTOPCKOTO
JA0TO0BOpA, a HE O IPEABAPUTECIIbHBIX JOTOBOPHBIX KOHTAKTAX aBTOPa U OpraHU3aluu.

Kak wuckmodyeHne w3 oOIliero mnpaBuia, MUChbMEHHas (GopMma He oOs3aTellbHA JJIsl JI0TOBOpa 00
HCTIONIb30BaHUH MPOU3BECHUS B Meproauueckoii meyaru (. 1 cr. 32 3akona PO «O6 aBTOpCcKOM Mpase u
CMEXKHBIX MpaBax»). Ha4ue roBopsi, aBTOPCKUI TOTOBOP 3[4eCh MOXET OBITh COBEpLICH B JI000# dhopme, B
TOM 4YHUCJIC B yCTHOI71 nin KOHKHIOﬂCHTHOﬁ, C BO3MOYKHBIM MMPUBJICHCHUEM CBHZ[eTeHeﬁ JJI1 JOKa3aTCJIbCTBa
(akTa 3aKITIOYCHHS IOTOBOpa. B UacTHOCTH, O 3aKIIOYEHHH JJOTOBOPAa MOXKET CBUICTEIHCTBOBATH
U3BEIICHHE aBTOpa pelakiei O MPUHATHH €ro PYKOIUCH JH00 caM (aKT OIyOJIMKOBAaHUS ITPOU3BEACHHS.
HaHpOTI/IB, €CJIM B OpraH HepI/IOZ[I/I‘IeCKOﬁ nevyaTu NoCTynacT HE3aKa3aHHasA PYKOIIUCH, MPEABApUTCIIbHAsA
pabota Haz Heil erie He JOKA3BIBAET, YTO MEKIY CTOPOHAMH YK€ BO3HHUKIIN JOTOBOPHEIE OTHOIICHUS.

IIpn mponake 5K3eMILIAPOB mporpamm it OBM u 6a3 maHHBIX W TPEJOCTABICHHH MacCOBBIM
MOJB30BATESIM JIOCTyNla K HHUM JIOITyCKaeTcs NPHMEHEHHE 0co00ro MopsiKa 3aKIIOUCHHsS JOTOBOPOB,
ycTaHOBJIeHHOTO 3aKoHOM P® «O mpaBoBoii oxpane mporpamm uist 9BM u 6a3 maHHBIX». B yacTHOCTH,
cT. 14 yka3zaHHOro 3aKOHA MPEAyCMAaTPUBACT BO3MOXKHOCTH HM3JIOKCHHUS THIIOBBHIX YCIOBHH IOTOBOpa Ha
HepeaBaeMbIX 3K3eMIUIIpax nporpamMm aimst OBM u 6a3 qaHHBIX.

Yro kacaeTcs mOoroBopoB 00 ycrynke (mepeaaye) mpas Ha mporpamMmy it OBM winm 6a3y maHHBIX,
TO OHH, IMOMHMO WHCEMEHHOTO O(OPMJICHHS, MOLYT, a B HEKOTOPBHIX CIydYasxX JOJDKHBI OBITh
3aperucTpupoBaHsl B PocchiickoM areHTCTBe 1Mo NMpaBOBOW oxpaHe mporpamm mis OBM, 6a3 naHHBIX U
TOIOJIOTHI HWHTETPalbHBIX MHKpOcXeM (mamee — AreHTCTBO. B Hacrosiiee BpeMst (QYHKIIMH JAHHOTO
ArentcrBa BbImonHsioTcss Pocmarenrom). Cormacuo m. 5 cr. 13 3akona P® «O mpaBoBoii oxpane
nporpamMm uii OBM n 6a3 naHHBIX» 0043aTEIBHON PErHCTpalii B ATEHTCTBE ITOJUIEXAT JOTOBOPHI O
MOJTHOM YCTYIKe BCEX MMYILECTBEHHBIX NPaB HA 3aperHCTPUPOBAaHHYIO mporpammy it OBM umu 6azy
JAHHBIX; JOTOBOPHl O Tepeladye WMYMIECTBEHHBIX IpaB HA  3apETUCTPHPOBAHHYIO WM
HE3apernCTPUPOBAHHYIO TPOrpaMMy MM 0a3y JaHHBIX MOTYT OBITH 3aperHCTPHPOBAaHBI B ATEHTCTBE I10



COTTIAIIEHUIO CTOPOH. boilee KOHKPETHO 3TH BOMPOCH periaMeHTHpOBaHbI B IIpaBmiax permcrpannu
JOTOBOpOB Ha IporpamMMbl Juii OBM, 0a3pl AaHHBIX M TOIOJOTMH HWHTETPAIBHBIX MHKPOCXEM,
yTBepkAeHHBIX PocrarenTom 31 nekabps 1998 r.

JloroBop 0 TOJTHOH YCTYNKE BCEX MMYIIECTBEHHBIX NPAB HA 3apErHCTPUPOBAHHYIO IPOTPaMMy IS
OBM nim 6a3y DaHHBIX MOXKET OBITh 3aKJIIOUEH C JAThl €ro OQHIHAILHON PErHCTpalui B ATEHTCTBE U
BCTyNaeT B CHJIy TOJBKO C MOMEHTa perucrpauuu. J[oroBop o mepenade WMYILECTBEHHBIX IpaB Ha
nporpamMmy it OBM mmm 6a3y JaHHBIX MOXKET OBITh 3aKJIIOUEH B JTI000€ BpeMs M BCTYIAET B CHILY C
yKa3aHHOH B HEM JaTHI.

Ilpy myONMYHOM MCHONHEHWH, BOCIPOU3BEICHUH 3BYKO3AaIUCH W HEKOTOPBIX JPYTHX BHAAX
UCIIONB30BAHUS IPOM3BEICHUH, WMYIIECTBEHHBIMH IIPaBaMH B OTHOIIEHWH KOTOPBIX YIPaBISIET
Poccuiickoe aBTopckoe oOmectBo (PAO) mnu wHas momoOHas OpraHHM3alus, aBTOPCKHH NOTrOBOp Ha
UCIIOJIb30BaHUE IPOM3BEACHUH 3aKiodaercsi B (opme auyeHsuonnozo coenawenus. OpraHuzanms,
YIIPaBIIAOIAs UMYIIECTBEHHBIMU IIPaBaMU aBTOPOB Ha KOJJIEKTHBHOW OCHOBE, HE MIMeEET IpaBa OTKa3aTh
IIOJTb30BATENIO B BBIAUe JHIEH3WU 0€3 JOCTaTOYHBIX OCHOBaHWIL, a CaMH YCIOBHS JIMIECH3WH IOJKHBI
ObITh ONMHAKOBBIMH ISl TIOJIB30BaTelel OJHOW Kareropuu. 3akillo4aeMoe Ha TakKMX Hadajax
JIMIICH3UOHHOE COTJIAIICHAE HAIOMHUHAECT nyonuunviii doeoeéop (ct. 426 TK ), xoTs BBUIY 0COGOTO
HEKOMMEPYECKOTO CTaTyca OpraHW3allii, YMpaBIAIONIMX HMMYIIECTBEHHBIMH IIpaBaMH aBTOPOB Ha
KOJUIEKTUBHOM OCHOBE, MM B TOYHOM CMBICJIE CUMTAThCS HE MOXKeT. BMecTe ¢ TeM JaHHOe coraiieHue
ABISIETCA 002080pom npucoedunenus (ct. 428 TK ), HOCKOIBKY €ro YCIOBHS ONpPEASISIFOTCS TaKUMU
OpraHM3alUsAMH B CTaHIApPTHBIX (OpMax M MOTYT OBITh MPHUHATHI MOIH30BATENSIMU HE MHAYE KaK ITyTeM
NPUCOEIMHEHUS K IIPEIUIOKEHHOMY JJOTOBOPY B LIEJIOM.

B JIMIIEH3WOHHOM  COIJIAIICHWH  ONPEACNSIOTCS  paspellieHHblEe  IOJb30BATENI0  CHOCOOBI
UCIIONB30BaHUS IIPOM3BEACHMH, pa3Mep BO3HArpaXICHUS 3a HCIOJIb30BaHHE, KOTOPBEIH OOBIYHO
yCTaHaBIIMBAETCA Ha YPOBHE yTBepXkIeHHBIX [IpaBurenscTBoM P® MUHMMAaNbHBIX CTAaBOK; MOPSAOK H
NEePHOIMYHOCTh IPEACTABICHHS OTYETHOCTH OO0 MCIOJIb30BaHMU IPOM3BEACHHH; YCIOBHS JOCPOYHOIO
NPEKpaIeHUs] ASHCTBHUA COTJIAIICHHUs; OTBETCTBEHHOCTh 3a HapyIIEHHE €ro ycioBuil u ap. Jlumensus
BBIZAeTCs, KaK MPaBUIIO, HA OJWH TOJ C BO3MOXKHOCTBIO aBTOMATHYECKOTO TPOJIECHHSA €€ IeHCTBHA Ha
HOBBIH CPOK.

JIuieH3MOHHOE ~ COTJIAlIEHWE HOCHUT OO  XapakTep, T.6. pa3pelaeT  HCIONb30BaTh
IIPEAyCMOTPEHHBIME MM CIoco0aMy Bce MPOW3BEICHUS, MMYNIECTBEHHBIMH IPaBaMH B OTHOLICHHUH
KOTOPBIX YIpaBJsIeT COOTBETCTBYIOIIAs opraHu3aiys. Eciu, oHako, momp30BaTeNs IMOMyYaeT JHUIECH3HIO
Ha BOCIIpOM3BeJieHHe (OHOrpaMMBbI, OH JOIKEH O(QOpPMHUTH CIENUANbHYIO 3aiBKYy Ha KaXIbId aabOOM C
yKa3aHHEM THpa)ka, CPOKa BOCIIPOHM3BEICHHSA, BHIAa MaTEpHAIbHOTO HOCHTENs, penepryapa W APYTHX
PEeKBH3UTOB. lrHOpHpOBaHWME MJaHHOTO TpeOOBaHUS paccMaTpuUBaeTcs B CyAeOHOH NpakTHKe Kak
0€3710rOBOpHOE MCIIOIb30BaHUE POU3BE/ICHNUS.

M. I'paxkaaHcKO-IPpaBOBas 3aLIUTA ABTOPCKMUX NMPaB

B rpaxmaHckoM mpoliecce HCTel[ AOJDKEH [oKa3aTh 4To: 1) OH 00JagaeT HMCKIOYUTEIbHBIME
UMYIIECTBEHHBIMUA MpaBaMd M 2) 4YTO 3TO MpaBO HapyiueHo. Jlamee OH J0MKeH O0OCHOBAaTH CBOE
TpeGoBaHie CyaeOHOro 3ampera Ha HEMPaBOMEPHOE HCIONB30BAHKE €ro mpaB u/win TpeGoBaHKe
BO3MEILCHHUS IPUYNHEHHOTO eMy yliepoa.

Mon cnocobamu 3auyumel aBTOPCKUX TPAB MOHHUMAIOTCS 3aKPEIUICHHBIC 3aKOHOM MaTepHAaIbHO-
NPaBOBBIC MEPhl MPUHYIUTEIFHOTO XapaKTepa, MOCPEICTBOM KOTOPBIX MPOHM3BOIMTCS BOCCTAHOBICHUE
(mpu3HaHue) HapylleHHbIX (OCHMapMBaeMBIX) NpPaB M BO3ICHCTBHE Ha MpaBOHApyIIMTEIs. Poccuiickoe
ABTOPCKOE 3aKOHOAATEJBbCTBO MPEMOCTABISAET MOTEPIICBIIMM JOCTATOYHO MIMPOKHH BHIOOP CHOCOOOB
3aIUTHI, P U3 KOTOPBIX MPEIYCMOTPEH 3aKOHOIATEIbCTBOM BIiepBhie. B cooTBeTcTBHU O CT. 49 3akoHa
P® «O0 aBTOpCKOM MpaBe M CMEKHBIX MpaBax» 00NaJaTeNny UCKIFOUYUTEIbHBIX aBTOPCKUX IPaB BIIPaBe
TpeOoBaTh OT Hapymurtens:!) mpu3HaHHS NMpaB; 2) BOCCTAHOBICHUS IMOJOXKEHHUS, CYIIECTBOBABIIETO 0
HapyIlIeHUs] MpaBa; 3) MPEKpalleHus ACHCTBHI, HAPYIIAIONIMX MPAaBO WM CO3JAIONIMX YIPO3y €ro
HapyieHus;, 4) Bo3MelleHus YOBITKOB, 5) B3BICKaHHUS J0X0Ja, MOJYUYCHHOTO HAPYIIUTEIEM BCIIEACTBUE
HapYIICHHUs] aBTOPCKUX M CMEXKHBIX TpaB; 6) BBIIATH KOMIICHCAIIUH B OMPEICIICHHBIX 3aKOHOM ITpe/Ieax.

VYkazaHHbIe CITOCOOBI 3alIUTHI HE UCUEPIBIBAIOT COO0H BCEX BO3MOMKHBIX Mep, K KOTOPHIM MOXKET
OpUOErHYTh MOTEPICBIINKA IS 3al[MThl CBOMX ABTOPCKUX IMpPaB M OXPAHACMBIX 3aKOHOM HHTEPECOB.
ABTOpCKHE TTpaBa 10 CBOEH MPHUPO/IE SBISIOTCSA CYOBEKTHBHBIMU IPAXKIAHCKUMU [IPAaBaMH, M II03TOMY HX
3allliTa MOXET OCYIIECTBIITHCS C MOMOIIBIO BCEX TE€X CHOCOOOB, KOTOPHIC HMPUMEHSIOTCS IS 3aIlUTHI
CYOBEKTHBHBIX TPAXKIAHCKHX MpaB. B dncie Takux crmoco00B MOXKHO Ha3BaTh TPEOOBAHUS O MPEKPAICHUN
WIM M3MEHEHHHM T[PaBOOTHOIICHHS, O MPU3HAHUM HEACHCTBUTENBHBIM HE COOTBETCTBYIOMIETO
3aKOHOJATENILCTBY HEHOPMATHBHOI'O aKTa OpraHa roCyAapCTBEHHOrO YIPAaBICHHS WM MECTHOTO OpraHa
rOCYJapCTBEHHOM BJIACTH, O BO3MEIICHUH MOPAILHOTO BPEa U HEKOTOPBIE IPYTHUE.



CrnemyeT y4nThIBaTh, YTO IIOMHMO CIOCOOOB 3alIWTHl aBTOPCKHX IIPaB B MX TOYHOM CMBICTE
JeHCTByIOIIEE aBTOPCKOE 3aKOHOAATENbCTBO  MPEAYCMAaTpPUBAaeT BO3MOXHOCTb IPUMEHEHHS K
HApYUIUTEISIM HEKOTOPBIX donoanumenvuvix cankyu. Tak, cormacHo m. 2 cr. 49 3akoHa Pd «O6
ABTOPCKOM IpaBe M CMEKHBIX IpaBax» MOMHUMO BO3MEIIEHHS YOBITKOB, B3BICKAHHUS HE3aKOHHOTO JOXOa
WITY BBITUIATHI KOMITEHCAIIMN B TBEPAOH CyMMe CyJ WIIM apOUTPaKHBII Cy[| 3a HapyIIeHHEe aBTOPCKUX HpaB
B3bIckMBaeT mrTpad B pasmepe 10% cyMmmsl, mpucyxkaeHHOH cyqoM B monb3y uctma. IIpu stom cymma
mTpadoB HANPABIIETCA B YCTAHOBICHHOM 3aKOHOJATENBCTBOM IOPSAAKE B COOTBETCTBYIOIINE OIOIKETHI.
KontpadakTHble 5K3eMIIIsIpEl Tpou3BeAcHU miu (GoHOrpaMM MOoJIeKaT 00s13aTeAbHON KOH(pUCKALUU MO
PEILICHUIO CyJa WIN CyIbHM €JHHOJINYHO, a TaKKe MO peIIeHHIo apOuTpakHoro cynaa. KoHguckoBaHHBIE
KOHTpaakTHBIE 3K3EMIULIPH NPOM3BEINCHUH IOMIEKAT YHHYTOXKEHHIO, 332 HCKIIOYEHHEM CIIydaeB HX
nepesiadn 00JIalaTeNN0 aBTOPCKHUX MpaB Mo ero mpockde. Kpome Toro, cyn wiam Cyapsi €IMHONMYHO, a
TaKke apOUTPaKHBI CyJ MOTYT BBIHECTH pEIICHHE O KOH(HCKAIMM MaTepHaloB M 000pYyIOBaHUS,
HCIIOIB3YEMBIX AJISI U3TOTOBJIEHHS M BOCIIPOU3BEICHNUS KOHTPA(aKTHBIX IK3EMIIISIPOB IPOU3BEICHHH.

VYka3aHHBIE CAHKIMM HOCAT aJMHHHCTPaTUBHBIH, a HE TPaKJaHCKO-TIPABOBOH XapakTep U
IpakJaHCKO-IIPaBOBBIMU CHOCOOAMHU 3aIIUTHI ABTOPCKUX IPaB B CTPOrOM CMBICIE HE SABISAIOTCS. OnHAKO
UX BBCICHHE B aBTOPCKOE 3aKOHOIATENBECTBO SIBJISIETCS aOCONIIOTHO OMNPaBAAaHHOH, XOTS M HECKOIBKO
3aI03/1aJ10i1, MEPOM.

Kak npaBuio, ob1agarens HapyIlIEHHOTO aBTOPCKOTO MpaBa MOXKET BOCIONb30BaThCs He 1i00biM, a
6NOIHEe KOHKPEMHbIM CHOCOOOM 3auumsl CBOETO IpaBa. 3a4acTylo CHOCOO 3alUThl HAPYIICHHOTO IIpaBa
1160 TMpPSAMO ONpenelieH CHEeNHaTbHOW HOPMOW 3aKOHA, JHOO BHITEKAET M3 XapaKTepa COBEPIICHHOTO
npaBoHapymeHus Tak, HanpuMep, ecii MPH Oy OJIMKOBaHNUH POU3BEICHNS HCKaXXEHO HMS €r0 aBTOpa, OH
MOXKET TpeOoBaTh JHIIL BHECEHUS COOTBETCTBYIOUIMX HCHpaBieHud. Yamie, oxHako, o00JaaaTento
aBTOPCKOTO TIpaBa MPEIOCTaBISIETCS BO3MOXKHOCTH OIPENEICHHOTO BBIOOpA Cpenu MOTEHIHAIbHBIX
croco0oB 3amuTel. HanpumMep, B caydae, Korjna B pe3yibTaTe HapyIICHNS aBTOPCKUX IPaB MOTEPIIEBIIEMY
IPUYMHEHBI YOBITKH, OH BIIpaBe IO CBOEMY YCMOTPCHMIO JHOO MOTpPeOOBaTh MX BO3MEIIEHHS B MOTHOM
o0beMe, 100 B3BICKATh B CBOIO ITIOJIB3Y JIOXOJ, IOTYyYCHHBIN HApyIIUTENEM BCIEICTBHE HAPYIICHUS
aBTOPCKHX MpaB, TNOO0 MOTPeOOBaTh BBHITIATH €My KOMIIEHCAIINH B ITPEeNaX, YCTAaHOBICHHBIX 3aKOHOM.

IIpenycMOTpEHHBIE 3aKOHOM CIOCOOBI 3allUTHl ABTOPCKUX IIPaB HEOOHOPOOHbL HO  Coel
1opuduyeckoll npupode, 9TO TAKKE OKa3bIBACT CYIIECTBEHHOE BIHMAHHE HA BO3MOXKHOCTU HX PEalH3alHH.
HawnGonee pacnpocTpaHeHHBIM B JIUTEpaType SBIACTCS HX IOAPA3NCNCHUE Ha Mepbl 3auumsl U Mepbl
0meemcmeeHHOCMY, KOTOPBIE Pa3IMYalOTCs MEXIY cO00H MO OCHOBAHUSIM IPUMEHEHUS, COLHUAIBHOMY
HAa3HAYCHUIO, BBIMOJIHSIEMBIM (YHKLIUSAM, NPHUHIUIAM pEalu3allid W HEKOTOPHIM JPYTUM MOMCHTaM.
[IpakTHdecKyr0 3HaYMMOCTh IPH ITOM HMEET TO OOCTOSATENBCTBO, UTO, IO OOIIEMy MPaBUITy, MEpHI
OTBETCTBEHHOCTH B OTJIMYHE OT MEp 3alUTHl IPUMEHSIOTCS JIMIIb K BUHOBHBIM HapYIINTEIIM aBTOPCKHX
IpaB M BBIPAXKAIOTCS B JONOJHUTCIBHBIX OOpPEMEHEHMSX B BHIAC JIMIIECHUS IPaBOHAPYIIUTEIS
OIpeNeIeHHBIX IpaB M (MJIM) BO3JIOXKEHMS Ha HEro JOIOJHUTENBHBIX 00s3aHHOCTeH. Hamportus, Mepb
3aMUTHl MOTYT OBITH PEATHU30BAHBI IO OTHOIICHHWIO K JIIOOBIM JIMIAM, KOTOpPBIE CBOMM IIOBEJCHHEM
HapyIIal0T aBTOPCKUE TIpaBa, XOTsA Obl B CyOBEKTMBHOM IIaHE MX HE B 4eM ObIIO ympekHyTh. Cpenun
IpakIaHCKO-TIPAaBOBBIX  CIOCOOOB  3alIMTHI aBTOPCKHUX IIPaB, IPEIYCMOTPEHHBIX JIEHCTBYIOLINM
3aKOHOJATEILCTBOM, MEpaMH OTBETCTBEHHOCTH MOTYT OBITH NPH3HAHBI JIMIIH BO3MEIIEHHE YOBITKOB,
B3bICKAHUE HE3aKOHHO MOJIYYEHHOTO JJOXO/a, BBIILIAaTa KOMIIEHCAINY, a TAKXKe KOMIIEHCAIUs MOPAJIbHOTO
BpeZa; BCE OCTaNIbHBIE SBIISIFOTCSI MEPAMH 3aIIUTHL.

PoccuiickuM 3aKOHOZATENBCTBOM TIPSIMO TIPENYCMOTPEHBI CreyuaibHble Mepbl, HanpasieHHvle Ha
obecneuenue uckos no oannou xamezopuu den. Cormacuo ct. 50 3akona P® «O6 aBTOpcKOM TpaBe U
CMEXHBIX IIPaBax» CyJ WM Cy[Ibsl EANHOINYHO, a TAKXKe apOUTPaKHBII Cyl MOTYT BBIHECTH OIIpE/eTICHIE
O 3alpelleHHH OTBETYMKY JHOO JHIly, B OTHOIIEHHHM KOTOPOTO HMEIOTCA JOCTATOYHBIE OCHOBAHUS
[oJIarath, YTO OHO SIBJISICTCS HAPYILIMTENIEM aBTOPCKUX TPaB, COBEPILAThH ONPEACIICHHbIC AHCTBUS U (WITH)
0 HAJIOXKEHWH apecTa U M3BATHH BCEX OK3EMIUIIPOB IPOU3BEACHHH, B OTHOLIEHHH KOTOPBIX
IPEIoNaraeTcs, 4YTO OHHU SBIAIOTCS KOHTpa(akTHBIMH, a Takke MaTepuaJoB M 00O0pyHOBaHHMS,
IIpeAHa3HaYeHHBIX JUI1 UX M3TOTOBJICHHUS M BOCTIpon3BeneHHs. [lepedeHs nefcTBHI, KOTOPEIE MOTYT OBITh
3aIlpelleHbl OTBETUHKY, BKJIIOYAET U3TOTOBJIICHNE, BOCTIPOM3BEICHHE, IPOIaXy, cady B IIPOKAT, UMIOPT U

MHOE TIOJIB30BAHUE, a TaKXKe TPAHCIOPTUPOBKY, XpPaHEHWE HIM BJAJCHHE C IENBI0 BBHITYyCKa B
rpakIaHCKUIT 000pOT 3K3EMIULIPOB MPOU3BEACHHH, B OTHOLIEHMH KOTOPBIX MPEAIONAracTcs, 4To OHH
SBIIAIOTCS KOHTpa(aKkTHEIMU. YKa3aHHbIE MEPhI pACCMAaTPUBAIOTCS B KQUECTBE JJOMOIHUTEIBHBIX FrapaHTHH
3alIMTEl MHTEPECOB o0yafaTeNiedl aBTOPCKUX IIpaB, IOCKOJIBKY OHM HAaNpaBIEHB Ha oOecIlieueHHe
HPaBUIBHOTO PACCMOTPEHHS J€Na U PeaIbHOT0 HCIIOHEHNUS Oy IyIero CyaeOHOro peneHs.

1. loka3piBaHHE PaBa aBTOPCTBa

st Toro 9To0BI YIIPOCTUTH JOKA3hIBaHUE MIpaBa aBTOPCTBA, cT. 15 bepHCKoW KOHBEHIIHI



(hopMynHpyeT IPE3yMITIHIO TPaBOOOIIa IaHHS:

«(1) Hns Ttoro, 4roObl aBTOp OXpaHseMbIx Hactosimeil KoHBeHIMeW IUTepaTypHBIX W
XYHAOKECTBCHHBIX HpOH3BC}]eHHﬁ paccMaTpuBaliCd, MpU OTCYTCTBUU AOKA3aTCILCTB IMPOTHUBOIIOJIOKHOTO,
KaK TaKOBOH M B COOTBETCTBHH C 3THUM JoITycKaics B cTpanax Coroza K BO30YKAECHHIO CymeOHOTO
OpecliefIoBaHusl MPOTUB HAPYIIUTENCH, MJOCTATOYHO, €CIM MMs aBTopa OyneT o0003HaYeHO Ha
IMPONU3BECACHUU OOBIYHBIM o6pa30M. HaCTOfIHII/Iﬁ IMYHKT HOPUMCHACTCA, HAXE €CJIU OTO HMA SABIACTCA
IICEBAOHUMOM, KOT/1a IICEBAOHUM, IIPUHATHIA aBTOPOM, HE OCTABJISAET COMHEHUHN B €0 JIMYHOCTH.

(1) WsrotoButeneM KHHEMAaTOrpahuueckOro MPOM3BENCHHUS CUUTACTCS, MPU OTCYTCTBHH
JIOKa3aTeIbCTBA IIPOTHUBOIOIOKHOTO, (PU3UUECKOE WIN IOPUANYECKOE JIUI0, UMS WM Ha3BaHHE KOTOPOTO
0003HaYEHO Ha 3TOM MIPOU3BEICHINH OOBIYHBIM 00Pa3OM.

(2) B oTHOIIEHHH TPOU3BEICHHUH, BBIMYIIECHHBIX AHOHHMHO HWIIH IIOJ MCEBIOHUMOM, KpOME
yKa3aHHBIX BbIIIe B myHKTE (1), M3AaTeNns, HMS KOTOPOro 0603HAYECHO HA MPOU3BEICHIH, TPU3HACTCS, IPU
OTCYTCTBUHU JO0Ka3aTeJIbCTB IIPOTHBOIIOIOKHOIO, IPEICTABUTEIEM aBTOpa, M B OJTOM KauyecTBE OH
MpaBOMOYEH 3allUIIATh IpaBa aBTOpa W O0ECHEYMBATh WX OCYIISCTBICHHE. JleHCTBHE MOI0KEHHH
HACTOSIIEr0 IMyHKTa MPEKpallaeTcs, KOrAa aBTop pPacKpoeT CBOIO JIMUHOCTh U 3asIBUT O CBOEM aBTOPCTBE
Ha [IPOU3BEICHHE.

(3)/al. Ins HeomyOMMKOBaHHBIX MPOM3BEICHHN, aBTOP KOTOPHIX HEHW3BECTEH, HO B OTHOLICHHU
KOTOPBIX €CTh BCE OCHOBaHMS IpEANoNaraTb, 4YTO OH SBIAETCS TpaxJaHWHOM cTpaHbl Coro3a, 3a
3aKOHO/IaTEJILCTBOM TOM CTpaHbl COXPAHAETCA IIPABO HA3HAUUTh KOMIIETEHTHBIN OpraH, IPEACTaBIISIOIIUN
3TOTO aBTOpa M IPABOMOYHEIM 3aIllMIIATH €ro MpaBa W 00ECHeYMBATh MX OCYIIECTBICHHE B CTpaHax
Coro3sa.

16/. Ctpanbr Coro3a, KOTOpbIE B COOTBETCTBUH C 3THM ITOJ0KEHUEM MPOU3BEIYT TAKOE Ha3HAYCHHE,
yBenoMIIIOT 00 3ToM ['eHepanpHOTO J[MpexTopa myTeM MHCBMEHHOTO 3asiBICHHUS, CONEPIKAIIETO ITOHYIO
“HPOPMAIHIO 0 Ha3HAYEHHOM B TaKOM HOpSIKe opraHe. [ eHepanbHbIH JupekTop HEMEAICHHO COO0IaeT
3TO 3asBJICHHE BCeM ApYruM cTpanam Coroza».

Heo6xoamMocTs B JOKa3bIBAHUH aBTOPCTBA BO3ZHHMKAET TOTIA, KOTAAd HAIMYKE Y JIHIA aBTOPCKOTO
IpaBa MOJBEPraeTcs COMHEHHIO, aBTOPCKOE IPABO OCMApPHUBAETCS, OTPULAETCA WM UMEETCS peaylbHas
yrpo3a Takux AeHCTBUI. 3a4acTy0 HEOIPEAEIEHHOCTh aBTOPCKOr0 MpaBa MPUBOAUT K HEBO3MOXKHOCTHU €T0
WCIIONIb30BAHMS WM, 1O KpaiHeW Mepe, 3aTpyAHAeT TaKoe WCIonb3oBaHue. Hampumep, ecin
MIPOU3BEJIEHNE OMyOJIMKOBAHO aBTOPOM aHOHHMHO WJIM 110 BBIMBIIIJIEHHBIM UMEHEM, MOXET BO3HUKHYTh
HEOOXOJUMOCTh IOATBEPXKJCHHUS B CyA€OHOM MOpsJIKE aBTOPCTBA Ha 3TO INpPOU3BEAEHHUE, 0e3 dero
HCBO3MOXXHO HHU TICPECAaThb IIpaBa Ha HCIOJb30BAHUC IPOU3BCIACHUA 110 AOOTOBOPY, HHU 3alIUTHUTH
HapyllleHHbIE IpaBa Ha IpousBeneHue. llpu3HaHue npaBa aBTOPCTBA Kak pa3 U SBIAETCS CPEACTBOM
YCTpaHEHUsl HEONPEIEICHHOCTH BO B3aMMOOTHOILICHUSAX CyOBEKTOB, CO3AAHUS YCIOBUH IS peanu3aluu
UHBIX [IpaB U NPEJOTBPALLEHNS CO CTOPOHBI TPEThUX JIMII AEUCTBUH, MPEMATCTBYIOIUX UX HOPMAIBHOMY
OCYILECTBIIEHUIO.

[Mpu3HaHue mpaBa Kak CPEeICTBO €TO 3aIIUTHI II0 CAMOW CBOCH CYTH MOXKET OBITH peai30BaHO JIAIIb
B HOPUCAUKIIUOHHOM IOPAAKE, HO HE MNOYTEM COBCPIICHUSA HNCTIOM KaKHX-JIH0O CaMOCTOSTEIBHBIX
OITHOCTOPOHHUX JAeiicTBuil. TpeboBaHne UCTHA O MPHU3HAHUM IIpaBa OOpAIIEHO HE K OTBETUHKY, a K Cy.Ly,
KOTOPBIA IOJDKEH O(HIaTbHO MOATBEPIUTH HAIWYHE WIH OTCYTCTBHE Yy HCTHIA IaHHOTO IpaBa. B
OONBIIMHCTBE CIy4aeB TpeOOBaHUWE O MPU3HAHMM AaBTOPCKOTO TIIpaBa sBJIsSETCd HEOOXOAUMON
MPEANIOCEUTKON MPUMEHEHUSI MHBIX HPEAyCMOTPEHHBIX 3aKOHOM CHOCO0OB 3amuThl. Hampumep, 9To0BI
B3bICKaTh YOBITKH, CBA3aHHBIE C HE3aKOHHBIM HCIOJIB30BAaHHEM NPOU3BENEHUs, HCTEL JOJKEH J0Ka3aTh,
4YTO OH 00JaJaeT aBTOPCKUM IIPaBOM Ha 3TO mpousBelcHHE. ONHAKO MHOTAA TpeOOBaHHE O NMPU3HAHUU
IpaBa aBTOPCTBA HMEET CaMOCTOSTEIbHOE 3HAUCHNUE U HE MOTIIOIAETCS IPYTUMH CIIOCO0aMU 3aIUThI.

2. loka3bIBaHue HAPYLIEHHS IPABa ABTOPCTBA

JlokaspiBaHUe HapyIICHWS MpaBa aBTOPCTBA Ha XYIOKECTBEHHOE IPOHM3BEICHHE B H3BECTHOM
CMBICJIE CIIOKHEEe, YeM B CIIy4asx HapylleHUH mpaB mateHTooOnanmatens. Kak ykaspIBasoch BbIIE, NMPH
JIOKa3bIBaHWW HAPYIIEHHS MIPaB MaTeHTOOOaaTessl Hy>KHO, YTOOBI OTBETYHK JHOO YTO-TO MPOU3BEI, THO0
ceman; d4ro-TO €Ile, YTO BTOpraercs B (OpMyly H300pETeHHs, OXpaHsIeMOro mHaTteHToM. B ciydae
HapyIIeHUs MpaB aBTOpa HET TaKOr0 WHCTPYMEHTa, Kak (hopMyla H300peTeHHs], ¢ MOMOLIbI0 KOTOPOTOo
MOXKHO ObUTO OBl OmpenenuTh 00beM OXxpaHbl. boiee Toro, mpu HapylIEHHH aBTOPCKOTO MpaBa HCTEI]
JOJDKEH JOKa3bIBaTh (PAKT KOMMPOBAHMS €ro mpomsBeneHus. [Ipocrtoro ¢akra, CBHICTEIHCTBYIOMIETO O
TOM, YTO JBa MPOU3BENEHUS OJMHAKOBBI, HEIOCTATOYHO, MOCKOJIbKY 1) mpousBeneHus MOriu ObITh
CO3/IaHBl HE3aBHCHMO APYT OT Apyra; 2) ob6a MpOW3BEACHHS MOTIH UMETh CBOMM HCTOYHHKOM paboTy,
KOTOpasi BXOAUT B 00J1acTh 00IIEro AOCTOSIHUS. BecbMa BeposSTHO, UTO [Ba MHCATENS HE3aBUCHMO JIPYT OT
IpyTra HAMUIOTYT OYCHb MOXO0XHE KHUTH. [I0CKONBKY CyThIO HapyIIECHHS aBTOPCKOTO IIpaBa SBILIETCS €TO
KONIMpOBaHWE, TO B JJAaHHOM clydyae HapylIeHHs He MPOUCXOAUT. lcTell MOKEeT CTONKHYThCS C



TPYJHOCTSIMU IIPU J0Ka3bIBAHUH (aKTa KOMMPOBAHHUS €r0 MPOU3BEIACHHS, XOTS B HEKOTOPBIX CIIy4asX 3TO
HE TPECTABIET 0c000r0 Tpyna. Eciam peds HIeT O THICSYSCTPAHUYHBIX POMaHaX UM TOJHOM COBIACHUN
HUX TCKCTOB, TO TaKO€ COBHAACHUC [JOKA3bIBACT KOIIMPOBAHUEC. OI[HaKO B JBYX MeEJI0OuAX
[OCJIEI0BATEIBHOCTD PACIIOIIOKEHUSI HOT MOXKET OBITh YHCTHIM COBHAJCHHEM. B TakoM ciiydae BayKHBIM
JJIEMEHTOM JIOKA3bIBaHHS CTAHET YCTAHOBJICHHE TOTO, CIBIIIAN HJIH HET BTOPOH KOMIIO3UTOP METOIHIO
MIEPBOTO.

Bo3MoJKHBIE HapyIlIeHHs TpaBa aBTOPCTBA MOTYT COCTOSITh KaK B INPHCBOCHHH Yy>KOTO aBTOPCTBA
(maruar), Tak ¥ B OTPHUIIAHUK aBTOPCTBA TOTO JIUI[A, KOTOPHIM CO3/IaHO mpousBeaeHue. Hanbonee rpyObim
HAPYIICHUEM SIBJISICTCS TIOJIHOE MJIM YaCTHYHOE MPUCBOCHHE Iy)KOTO aBTOPCTBa. Halle BCero 3To sIBIACTCS
Pe3yNIbTaTOM yMBIIIICHHBIX AeWcTBUil HapymuTens. OnHAKO U TOr/a, KOraa MpaBo aBTOPCTBA HAPYIICHO
[0 HEOCTOPOXKHOCTH MO0 BOBCe 0€3 BUHBI, OHO TOJICKUT BOCCTAHOBICHHUIO. TakK, €CIIU H3IATeNbCTBO,
OITyOJIMKOBaBIIee [TPOU3BEACHHE, OIIMOOYHO MIPUIHCATIO aBTOPCTBO Ha HETO JPYroMY JIMILY, OHO JIOJDKHO
UCTIPaBUTh CBOIO OIMMOKY aJeKBATHBIM CIIOCOOOM.

3. CpeacTBa 3aIIMTHI IPaBa ABTOPCTBA

B cootBerctBrm ¢ monoxenussmu Cornamennss TPUTIC, B KOTOpOM ONpeAeIeHBI CPEICTBA 3alIUTHI
BCEX THIIOB MHTEIUICKTYAIbHONW COOCTBEHHOCTH, CTPAHBI-YUYACTHHUIIBI JOJDKHBI UX MPUMEHSATH B 3alUTE
AaBTOPCKMX MpaB B o0beMe, HE MeEHblIeM, 4YeM 3T0 mnpeaycMmorpeHo CornamenueM. CoriameHueM
IpeayCMaTPUBACTCsl, HO HE OOBSBIECTCS O0S3aTENbHBIM HCIIONB30BAHUE TAKOTO CHOCO0a 3alIHTHI, Kak
B3bICKaHUE INTPaOB, OMPEIACICHHBIX 3aKOHOM, XOTS 3TO SIBISICTCS JOBOJBHO PACIPOCTPAaHEHHOMN
NPaKTHKON B JieflaX O HAPYIICHUHA aBTOPCKUX IMpaB. 3a4acTyio ObIBACT TPYIHO WM Ja)XKEe HEBO3MOMKHO
MIOJICYUTATh pa3Mep JeHCTBUTENBHBIX YOBITKOB, IPUYNHEHHBIX HapyIIeHHeM. BMecTe ¢ TeM 04eBHIIHO, 9TO
yOBITKH ObLTH. OTKa3 OT MPUMEHEHHUS KaKUX ObI TO HH OBIJIO Mep OB ObI ICHCTBHEM CIIUIIIKOM MSATKUM I10
OTHOIICHUIO K HAPYIIUTEII0 M HECHPABEIIMBLIM IO OTHOIICHHIO K MpaBoobiamarento. Takue crocoObl
3aIIUTHl, KaK BOCCTAHOBJICHHE MOJOXKEHHs], CYIIECTBOBABIIECTO IO HAPYIICHHWS IIpaBa U IIpeceucHHe
IEWCTBHH, HApYMIAIONIMX 3TO IPaBO, MOTYT NPENyNPEeOuTh NPUYWHCHHWE YOBITKOB B Oyaymiem, HO
OCTABIISIOT YK€ TIOTyYCHHYIO HAPYIIUTENEM MPUOBLIH Y HETO U HE MPEAOCTABISIOT HUKAKOH KOMIICHCAIIUU
npaBoobiagaremo. [To 3Toit mprumHE B 3aKOHOAATENBCTBE 00 AaBTOPCKHX IPaBax BO MHOTHX CTpaHax
JEWCTBYET MOJ0KEHHE O TaK Ha3bIBAeMOM (PMKCHPOBAHHOM 00BbeMe yOBITKOB, KOTOPHIH yCTaHABIMBACTCS
M0 YCMOTPEHHIO CyJa B Mpenenax, MpeIyCMOTPEHHBIX 3aKOHOM 00 aBTOPCKHX IMpaBax. 3a4acTyio pazMmep
BO3MEIICHUS YCTAHABJIMBACTCSA Ha JOBOJHHO BBICOKOM YPOBHE C TeM, YTOOBI OJHOBPEMEHHO M KapaTh
MPaBOHAPYIIUTENS, M JEHCTBOBATh KAaK ycTpamieHue s apyrux. CyIiecTBOBaHHE B HEKOTOPHIX CTpaHax
KOHCTHUTYIIMOHHBIX OTPaHMYCHHH HA WCIOJNb30BaHHE KBa3MMEpP YTOJIOBHO-IIPABOBOTO XapakTepa B
IPaKJAHCKUX JIeJlaX MOXKET MPUBECTH K OTKAa3y OT MHCTUTYTAa (PUKCHPOBAHUS 3HAYUTEIHHOTO 00BeMa
YOBITKOB.

Tak e, Kak u B JIeJlaX O MaTEHTHBIX HApyMICHUAX, B JeTaX O HAPYIICHHH aBTOPCKHUX IPAaB MOXKET
OBITH BBIHECCHO PCIICHHE O BO3MEUICHHWH YOBITKOB M B TEX CIydYasX, KOIJla HAPYIIUTEIb HE 3HAN, YTO
JEHCTBYET NMPOTHUBONPABHO. BO MHOTMX cTpaHax HE CYIIECTBYET ICHCTBYIONIMX CHCTEM PETHCTpPAINH
ABTOPCKUX IIPaB, HAIoIoOMe CHCTEM PErHCTpalliy MaTeHToB. [l03ToMy M3arens, KOTOpOMy IpesiaracTcst
PYKOIKCH MPOU3BEACHUs, HE MOXKET YCTaHOBUTH, uTo 3TO miaruatr. Jaxke B CIIA, rae aBTopckue mpasa
peTUCTPHUPYIOTCS, (DUKCHPYETCS TOJBKO Ha3BaHMS IPOM3BEINCHHH, YTO Majo IoMmoraeT B Oopwbe c
IUTaTHaTOM, ITOCKOJIBKY IUIarMaTOphl dYalle BCEro MEHSI0T WMEHHO Ha3BaHue. M, TeM He MeHee, B
OOJIBIIMHCTBE CTPaH 3aKOHOIATEIBCTBOM IIPEIyCMATPHBACTCS BO3MEHICHUE YOBITKOB AK€ B CIIydasx
HEYMBIIIJICHHOTO HApyIICHUs aBTOPCKUX TmpaB. Ilo Mepe Toro, kak uepe3 VHTEpHET MPOXOIHUT Bce
0oJpIMi 00BEM aBTOPCKUX paboT, cTano jerde OOHApYKUBATh IUIATHAT, TTOCKOJIBKY MOXKHO TPOBOJUTH
ABTOMATHU3UPOBAHHBIN MOMCK KyCKOB TEKCTa B BBI3BIBAIOIIMX MOJO3PEHUE paboTaX, UCHONB3Ys IS 3TOTO
TEXHUYECKHE BO3MOKHOCTH I/IHTepHeTaZI.

Bo3memnienne yOBITKOB, B3BICKaHUE C HApYyIIUTENS HE3aKOHHO MOJTYYEHHOTO J0XO0Ja WM BEHIIIIATA
UM KOMIIEHCAIINH TPEACTABISIOT CO00H OOMH M3 HanOoyee NEHCTBEHHBIX CITOCOOOB 3aIUTHI aBTOPCKUX
npaB. B maHHOM cilyyae MMYIIECTBEHHBIH MHTEPEC MOTEPIICBIICTO YAOBIECTBOPIETCS 3a CUCT JCHEKHOMN
KOMITCHCAITUH [TOHECCHHBIX UM UMYIIECTBCHHBIX MOTEPh. [IpH 3TOM Takast KOMIIEHCAIUsI MOKET OBITH TH00
[PSIMO yBsI3aHA C Pa3MepOM HPHYMHEHHOTO Bpea (BO3MelleHHe YOBITKOB), JIMOO CBsI3aHA C HHUM JIHIIb
KOCBEHHBIM 00pa30oM (B3bICKaHHE HE3aKOHHOTO J0X071a), JIHOO BOOOIIe OTHOCUTEIHLHO HE3aBUCHMA OT HETO
(BpiriaTa kommeHcanuu). CieayeT OTMETHTh, YTO XOTS BO3MOXKHOCTh KOMIICHCALIMM MMYIIECTBEHHBIX
IoTeph JOMyCKalnach M paHee NeHCTBOBABIIMM aBTOPCKAM 3aKOHONATEIHCTBOM, B HACTOSIIEE BpEMs
MpaBWiia BO3MEIICHUS Bpela B paccMaTpuBaeMol cdepe mperepriend CymIeCTBEHHbIE H3MEHEHWs. B
YAaCTHOCTH, €CJIM paHbIlie pa3Mep YOBITKOB HEPEIKO OrPAaHMYHMBAJICS HOPMATHBHBIMUA aKTaMH, a Ha
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MPaKTUKE Yalle BCErO CBOAWICSA K B3BICKAHHWIO B TOJIB3Y IMOTEPIIEBIIErO TOTO TOHOPapa, KOTOPHIA eMy
npuyuTancs Obl MPU HOPMAajIbHOM HCIOJIB30BAHUU NPOU3BEACHUS, ceddac MOSIBHIACH BO3MOXKHOCTD
B3BICKUBATh C HapyIIHMTENsl YOBITKM B TOJHOM oObeMe. Kpome Toro, moTepmeBIIMN MOXET BBIOpaTh
KOHKPETHBI METOJ BO3MEUICHHUS BpeAa, 9TO BO MHOTOM OOJIerdaer 3aady I10 3alluTe ero HapyIIeHHBIX
UMYIIECTBEHHBIX HWHTepecoB. HakoHel, mpaBoM Ha BO3MeEIIEHHE Bpeda CTald MOJb30BaThCi BCE
o0JamaTeny aBTOPCKHUX TpaB, B TOM YUCIIE U JIUIIA, KOTOPbIe MPUOOPETAIOT 3TH MpaBa 10 JOrOBOpaM.

B cootBerctBum ¢ m. 1 ct. 49 3akona P® «OO6 aBTOPCKOM MpaBe U CMEKHBIX IpaBax» OCHOBHOM
(hopMoif KOMIIEHCAlMM MPUYMHEHHOTO MOTepIeBIIeMYy yiiepba sBiseTcs Bo3MelleHue yOrITKoOB. Ilof
yOBITKAMH Pa3yMEIOTCSl PacXoibl, MPOW3BEIEHHBIE JUIIOM, MPAaBO KOTOPOTO HApYyIIEHO, yTpara WU
HOBPEXCHHE ero uMmyiiectsa (peanbHblil yiep0), a TakkKe HEermody4eHHbIE JOXObI, KOTOPhIE 3TO JIUIIO
MOJTYYHII0 OBl MPU OOBIYHBIX YCIOBUSAX 00OPOTa, eciii Obl ero mpaBo He ObUT0 HapyiueHo (ymymieHHas
BBITO/Ia). B paccmarpuBaeMoil 001acTH B COOTBETCTBHH C OOIIMM ITPABHIOM YOBITKH BO3MEIIAIOTCS B
noJaHOM oOBeMe. B kadecTBe mpmMmepa peanpHOTro yiiepOa MOXKHO yKa3aTh Ha pPacXoibl, 3aTpadcHHBIC
MIOTEPIIECBIINM Ha YCTpaHEHHE WCKaXCHUI NPOW3BEICHUS WIM Ha BOCCTAHOBICHHE MAaTEPHAIBHOTO
HOCHUTEJISA, KOTOPBIH MOBPEX/IEH WM YHUYTOKEH HapyIIUTEIeM aBTOPCKUX MpaB. Bo3MerieHuio moajiexar
TaKXKe pacxo/bl Ha OKa3aHHE IOPUANYECKON TTOMOIINHU 10 3allluTe HAPYIICHHBIX aBTOPCKUX WIIH CMEXHBIX
IIpaB, Ha YIUIATy MONLIMHBI P MPEIBSIBICHUN HCKA B CY.I H T.II.

l'opazno wame, ogHaKo, YOBITKM B paccMaTpUBacMON OOJACTH BBIPAXKAIOTCS B TOH yMyIIEHHOMN
BBIFOJIe, KOTOpas Morjia ObITh TOJy4YeHa B YCIOBHUAX HOPMAJBHOW peaiu3alid MpaB U O0S3aHHOCTEH
YYaCTHUKOB aBTOPCKUX MIPaBOOTHOIIEHUH. [IpecTaBisercs, 9To B HACTOSIIEE BPeMs 3TOT BUJI YOBITKOB HE
MO>KET CBOJIUTHCS TOJBKO K BBIIUIATE TOTO TOHOPapa, KOTOPbIM MOIy4u Obl aBTOP, €ciu Obl ero mpasa He
ObUTH HAPYILICHBI.

Bo-miepBBIX, AEHCTBYIOIIEE aBTOPCKOE 3aKOHOAATENBCTBO, KaK YK€ OTMEYaJoCh, OTKA3ajloCh OT
HOPMHPOBAHHSI aBTOPCKOTO BO3HATPaKACHUS, COXPaHUB JUIIF MHHUMAJIbHBIC CTaBKH, KOTOPHIE B
cootBeTcTBUH C M. 3 cT. 31 3akoHa P «O0 aBTOPCKOM IIpaBe U CMEKHBIX IpaBax» yCTaHABIMBAIOTCS
[IpaButenbcTBoM P® 3a oTHenbHBIC BHIBI HCIIONB30BAaHUS MPOHM3BEIACHUN M OOBEKTOB CMEXKHBIX IpaB.
Bmecte ¢ TeM opueHTanus Ha MHHAMAIBHBIE CTaBKH ObDIa OBl SIBHO HECIPaBEIUIMBOM MEpPOH MO
OTHOILIGHUIO K TOTEpreBIIMM. B3bickaHue jXe BO3HArpaXIeHHA MO0 MaKCHMalbHBIM CTaBKaM, YTO
MPaKTHKOBAIOCH B IPEKHHUE TOABI, ceifuac HEBO3MOKHO. BO-BTOPHIX, €CITN YIIyIIeHHAast BEIT0JIa CBOAMIACH
OBl K HEBBIINIAUEHHOMY TOHOpApy, 5Ta Mepa OTBETCTBEHHOCTH CTaHOBHIJIACH OBI SBHO HECOM3MEPHMOH 110
CPaBHEHHUIO C JPYTUMH MPEeILyCMOTPEHHBIMH 3aKOHOM CIOCOOAMU KOMIIEHCAIMH YIYIIEHHONW BBITOIBI.
[ToaTomMy B KauecTBe yMyIIEHHOW BBITOJBI JIOJDKHA PACCMATPUBATHCS 10 MEHbIEH Mepe BCs Ta MPUOBLIb,
KOTOpasi He3aKOHHO MOJTy4YeHa HapyIINTEIEeM aBTOPCKOTO HIIH CMEKHOTO IIPaBa.

O6ocHOBaHKE pa3Mepa MPUUMHEHHBIX YOBITKOB, BKIIOYAsl YIMYIIEHHYIO BBITOY, ABISETCS 3a1adyen
camoro motepneBiuero. Mm ke mokaseiBaeTcs caM (akT HapylIeHUs TPUHAATEKANIMX €My aBTOPCKUX
IpaB, a TaKk)Ke MPHYUHHAS CBA3b MEXIy HApyIIEHHEM €ro IpaB U BO3HUKIINMHK YOBITKaMHu. UTo Kacaercs
CYOBEKTHBHOTO YCIOBHUSI OTBETCTBEHHOCTH, TO HAPYIIHUTEIh aBTOPCKUX IIPaB MPEAIONAraeTCsi BHHOBHBIM
JI0 TeX TIOp, MOKa UM He Oy/eT J0Ka3aHO MPOTUBHOE.

ITo obmemy npaBmiry, YOBITKH B3BICKUBAIOTCS B ICHEKHOH (hopme. BmecTe ¢ Tem ciemyer UMeTs B
BUJy, YTO aBTOPCKOE 3aKOHOAATENLCTBO IOMYCKAeT Iepemady oO0NamaTelro aBTOPCKOTO IpaBa IO €ro
TpeOOBaHMIO KOHTPA(PAKTHBIX SK3EMIUIIPOB MPOM3BEACHUS WIM (POHOTPAMMBI, 32 CYET KOTOPBIX MOTYT
MOJHOCTHIO WJIM YAaCTUYHO NOKPBIBAThCSA NpHYMHEHHBIC YOBITKH. Ecim morepmeBmero Takas gopma
BO3MCHICHUS YOBITKOB HE YyCTpaWBacT, OH MOXET HAcTaWBaThb Ha JCHE)KHOH KOMIICHCAIIUU €ro
HUMYIIECTBEHHBIX TOTEPb.

ITockonbKy MOKa3aTh HANW4KME YOBITKOB M 0OOCHOBATh MX pa3Mep, OCOOCHHO B YaCTH YMyIICHHOM
BBITOJIbI, OBIBACT HE BCET/Aa MPOCTO, 3akoH P® «O06 aBTOPCKOM MpaBe M CMEXKHBIX MMpaBax» MPEIOCTABIISAET
MOTEPIIEBIIUM BO3MOXKHOCTh KOMIIEHCHPOBATh IIOHECEHHbIE MMM YOBITKM JBYMs JIpYTHMH, Oojee
MPOCTBIMH CIIOCOOAMH.

Bo-miepBEIX, OHE MOTYT B3BICKATh C HAPYIIUTEIS B CBOIO IOJNB3Y BECh NOXOM, MOJXYYCHHBIH UM
BCJICACTBUE HApYIICHUS aBTOPCKUX M CMEXHBIX IpaB. HeTpyaHo 3aMeTuTh, YTO B ITaHHOM CIydae
OTBETCTBEHHOCTh HAPYUIUTENS CYHIECTBEHHO MOBBINIACTCS, TaK KaK pedyb HAET O BCEM €ro HE3aKOHHOM
JI0XO7ie, a He O TONyuYeHHOUW M mpubsuiH. KpoMe TOro moKaszath pasMep J0X0J1a, M0 00IIeMy MpaBUiy,
ropaszo npoiie. B 4acTHOCTH, 3TO MOXeET OBITh CIIEIAHO U PACYCTHBIM IIyTEM, UCXOJIs, HAlIPUMEp, U3
o0BeMa THpaXKa ¥ CTOMMOCTH OJTHOTO SK3eMILISApa MPOU3BEICHISI.

Bo-BTOphIX, oOONamaTenu HApPYIICHHBIX AaBTOPCKHX MPaB MOTYT IOCTYNHTH €IIe MpPOIIE,
noTpeOOBaB OT HApYIIMTEIS BBIIUIATHI KOMIICHCAIMKM. Pa3Mep KOMIICHCAIUU ONpeeiseTcs o
YCMOTPEHHUIO CyJia WM apOUTPaKHOTO CyJla Ha OCHOBaHHH HcKa moTeprieBiero B cymme ot 10 mo 50
000 MPHUMAITBHBIX pa3MEPOB OILIATHI TPY/Aa, YCTAaHABINBAEMBIX 3aKOHOAATEIHCTBOM PO.

Kak moxaspiBaeT cymeOHas MpakTUKa TMOCICAHHUX JIET, TPEOOBaHHWE O BEHITUIATE KOMIICHCAIIUU



SBIIACTCS CaMBIM PAacHpPOCTPAHEHHBIM METOJIOM BO3MEIIEHMS yOBITKOB, IPHYMHEHHBIX HApyIICHUEM
ABTOPCKHUX M CMEXKHBIX TpaB. Ero momymspHOCTE OOBSCHAETCS UMEHHO TeM OOCTOSATENLCTBOM,, UTO
UCTel B JAHHOM cJy4ae JOJDKCH JOKa3aTh JIWIIb caM (akT HapyILICHHUs ero MMYLICCTBEHHBIX MpaB,
9TO MMOJpa3yMeBaeT U NPUUNHEHHE eMy YOBITKOB, HO He 00s513aH 00OOCHOBBIBATh HX pa3Mep. Y UUTHIBAs
9TO O0OCTOSTENHCTBO, MHOTHE HApYILIUTENH, OCOOCHHO TOTAa, KOTJa HMHTEPECHl TOTEPHEBIINX
HPEICTABISIOT OPraHMU3allMi, 3aHUMAOLIUECs YNPaBICHHEM aBTOPCKHUMHU (CMEXKHBIMH) NpaBaMH Ha
KOJUICKTHBHOI OCHOBE, a CaMO HapylIeHHE JOCTaTOYHO OYEBHIHO, BBHIIUIAYMBAIOT MOTEPIEBIIUM
KOMIICHCALMIO B JIOOPOBOJIBHOM TOpsinke. Pasmep KoMmeHcamuu KoJieOleTcss B 9TOM Clydae B
untepBaie or 20 g0 100 MUHMMAJIBHBIX pa3MEpPOB OIUIATHI TPyJa 3a OJHO OE3J0rOBOPHOE
UCIIOIb30BaHue Mpou3BeeHus. Korya ke B mporecce neperoBOpoB JTOTOBOPHTHCS HE YAASTCS U JIEN0
JIOXOIUT IO CyJa, pa3Mep KOMIIEHCAIlMd B a0COJIOTHOM OOJIBIIMHCTBE CIy4acB 3HAYUTEIIHHO
NPEBBIIIACT YKa3aHHBIE CyMMBI.

[Ipu ompeneneHnn KOHKPETHOTO pa3Mepa KOMIIEHCALMH CYAbl YUYHUTBHIBAIOT MPEANoiaraeMblid
pa3Mep YOBITKOB IIOTEpPIICBIIETO, pa3Mep H3BJICYECHHBIX HApyLIMTENEM J0XOJO0B, MAacIITaOHOCTb
HapyIIEeHNUs, KOJIMYECTBO MOTEPIEBIINX, CTENIEHb BUHBI HAPYLIUTEINST 1 HEKOTOPBIE Ipyrue (akTopsl.
Ha mpaxTtuke pa3mep KOMIICHCAllMW, Ha3HAUYEHHBIH CyIOM, BapbUpPyeTCsl B OOJBIIMHCTBE CIy4aeB OT
100 no 1000 MUHIMATBHBIX pa3MEPOB OILIATHI TPYAA, XOTS 10 KPYITHBIM JIellaM JIOCTHTAeT U OOJBIITNX
cymm. [lo obmemy mpaBmiIy, KOMIEHCAnUs HAa3HAYAETCS MCXOMAS M3 TOTO pa3Mepa MHUHHMAJIbLHOM
OIIIaThl TPy, KOTOPBIH JeHCTBOBANl HA MOMEHT HapyleHus npapa. OIHAKO TOCKOJIBbKY O4Y€Hb 4acTO
HapyIICHHUs HOCAT JUIAIIMICA XapakTep, a HMHOTIA HE SBISIFOTCS OKOHYCHHBIMH W Ha MOMEHT
BBIHECEHMSI CyAEOHOrO pEIIeHHs, B pacyeT JODKHO NPHHUMAThCS W W3MEHEHHE MHUHHMAJIbHOTO
pasMepa omiarthl Tpyjaa.

H. AaMuHHCTpaTHBHBbIE CAHKIHH 32 HAPYILIEHHE ABTOPCKHUX NMPaB MyTeM UMIOPTA MUPATCKOI
NPOAYKIMH

BoccraHoBieHre HapyLIICHHBIX IIpaB B CyJax IPaXKJaHCKOM MOPUCOUKIMNA — HE BIIOJIHE
JocTaTO4YHasl 3amMTa B 00JacTH aBTOPCKMX IpaB. llupaTel neHCTBYyIOT wH3jajeka, 4YacTo H3
«3aMOPCKHUX CTpaH». B ciyuyae BB03a MUpATCKON NMPOAYKLUUH B CTPaHy HE BCErla €CTb BO3MOXKHOCTh
IPEeAOTBPAaTUTh €€ paclpocTpaHeHue. [103ToMy BO3HMKaeT cepbe3Has IOTPEeOHOCTh B crocode
ONOKMPOBaHMS IMUPATCKUX TOBApOB Ha rpaHUme. [IpyM 3TOM YECTHBIH HMMIIOPTEpP MOJDKEH OBITh
3allUIIEH, €CIM OH MOXET J0Ka3aTh, YTO BBO3MMAs UM MPOAYKLUS HE HapyIlaeT aBTOPCKOIO MpaBa.
Crarbs 16 bepHCKOW KOHBEHIMH COIEPXHT IOJIOKEHHE, OTKPBIBAIOIIEE BO3MOXHOCTH H3BIMATh
KOHTpa(aKTHYIO MPOTYKIHIO, HO, K COXKaJICHHUIO, CTAaThe HEAOCTAET YETKOM perfiaMeHTalluu:

«(1) KonTpadakTHbie SK3eMILISIPbI IPOU3BEICHHUS OAJISKAT apecTy B o0oii ctpane Coro3sa, B
KOTOPOH 3TO MPOM3BEACHHUE MOJB3YETCs IPABOBOM OXPAHOM.

(2) TomoxeHMsT TPEIIISCTBYIOMIEr0 IYHKTa HPHUMEHSIOTCS TAaKXKE W K IIPOM3BEICHUSIM,
MIPOUCXOMAAIINM U3 CTPaHbl, B KOTOPOH NMPOM3BEIACHNE HE OXPAaHAETCS WM MEPecTano MOJIb30BaThC
OXpaHoil.

(3) Apect HanaraeTcsi B COOTBETCTBHHU C 3aKOHOJATEIBCTBOM KaXJI0# CTpaHbI».

B cBs31 ¢ onpeneneHHON HEUETKOCThIO JaHHOHM cTaThi KOHBEHIIMM, MHOTHE CTPaHbl HE BBENIU B
CBOE 3aKOHOJATENLCTBO CTaTed, (OPMYJIMPYIOIIMX MEXaHH3M H3BATHS TOBapa IMpPH TaMOKEHHOM
nmocMoTpe. Yactuuro 3ta curyanus uctipasineHa Cornamennem TPUIIC. B cr. 51 ykaspiBaetcs:

«CTpaHbl-y4yaCTHHUIIB! JIOJDKHBI B COOTBETCTBUHM C H3JI0KEHHBIM HIDKE HPUHSTH IPOLEAYPH,
Jarole MpaBooOIagaTeio, HUMEIOIEMY Cepbe3HbIe OCHOBAHUS OIACAaThCs, YTO CYLIECTBYET yrposa
BBO3a KOHTpa(hakTHOW WM MOAAEIbHOM MO TOBAPHOMY 3HAKy NPOIYKLHWH, NpaBO OOpaIiaThCs ¢
NMCbMEHHBIMHU 3asIBJICHUSIMU B KOMIIETCHTHBIE aJMUHUCTPATUBHBIC WM CyACOHBIE OpIraHbl AJIsl TOTO,
9T00BI TAMOXEHHbIE BIACTH OTCPOUYMIM TaMOKCHHYIO OYHCTKY U CBOOOIHOE oOpalieHue momo0HOit
MPOAYKLIUN».

ITonsTHe «mupaTckas npoayKuus» B COTIalleHny ONPEAEICHO CIEAYIOINM 00pa3oM:

«... JIroOast mpomyKiysl, KOTopasi pecTaBiseT co00i KOMUI0 OpUrHHaia, U3TOTOBICHHYIO 0€3
cormacus IpaBooOnajzaTenss WM JIMIA, YIOJHOMOYSHHOTO MpaBooOJiaaTeieM B  CTpaHe
M3TOTOBJICHUS, U KOTOpas MPSIMO MJIM KOCBEHHO BOCIIPOM3BOIUT 3TY KOIIMIO, YbE€ M3TOTOBJICHHUE YKE
SBUJIOCH HAPYIIEHHEM aBTOPCKOTO MM CMEXHBIX IIPaB B COOTBETCTBHHU C 3aKOHOIATEILCTBOM CTPaHBI
UMIIOpTepa.

Takum 00pa3oM, ykazaHHBIE HPOLETYPbl NMPSIMO HaleJeHbl Ha CIlydad 3a/epKaHHs Ha TpaHulle
IIUPAaTCKOM MNpONYKIMM, a HE Ha pa3pellieHUuE CIOPHBIX CIy4aeB INpPU3HAHMUS AaBTOPCKUX IIpaB WM



YCTAaHOBJICHHUS WX HapymieHus. J[Ist TOro 4ToObl 3allUTHTE UMIOPTEPa, OT 00JIaaTeNs] aBTOPCKOTO IIpaBa
TpeOyeTcsi MpeACTaBUTh «aJeKBAaTHBIE JOKA3aTeNbCTBA» MpaBooOIagaHusl U 00ecneunTh «Oe30MacHOCTh
WIH CTpaxoBaHue» umnoprupyemoro rpysa. Cornamenuem TPUIIC npegycmaTpuBaeTcs, YTo Ipy3 MOKET
OBITH 3afepikaH Ha CPOK JO JECATH THEH, YTO MaeT MpaBOOOIaqaTeNio BOZMOXHOCTE OOPAaTHTHCS B CYA.
Ecnu r1py3 xpaHutcs ¢ HapyumieHueMm mpaBuii, CoriaiieHue MNpeaycMaTpuBaeT KOMIICHCALUIo 3a
IPUYMHEHHBIN yIepO, BHIIJIAYNBAEMYIO UMIIOPTEPY, TPY300TIPABUTEIIIO MIIH BIIaACIbILY.

ITo oOmemy mnpaBWiIy, TaMOXCHHBIE OPTaHBl HE IOJDKHBI PaCIpPOCTPAHATH HHOOPMALHUIO O
PEKBU3UTAX 3TUX JIML, PABHO KaK U O KOJIWYECTBE MUMIIOPTHUPYEMOTO Ipy3a, Kak TOro TpeOyIoT mpaBuiia
oxpanbl komMmepueckoil TaHbl. Onnako Cornamenue TPUIIC paspemiaer npoBeaeHHE UHCIIEKIIMH Ipy3a
[0 TIOpYyYEHHIO oOONamaTensi aBTOPCKOro mpaBa. OHO TaKKe [eaeT BO3MOXKHBIM PAacKpBITHE EMy
MH(POPMAIIIH, €CITH yCTaHABIUBaeTCS (HaKT HAPYIICHUS €T0 TIPaB.

VYcioBus M MOPSAOK TPUMEHEHHs] Mep aJIMHHHUCTPAaTHBHOW OTBETCTBEHHOCTH 3a HapyIIEHHE
aBTOpCcKUX mpaB B Poccuiickori denepanuu ycranapmuarotcs cr. 48—49 3akona PO «O6 aBTOpcKoM
MpaBe ¥ CMEXHBIX mpaBax», ct. 10, 12, 22, 221, 23, 24, 27, 28, 29 3akona PCOCP «O KOHKYpEeHIIHU W
OTPAaHUYCHUH MOHOITOJIMCTUYECKOHN JIEATEIHPHOCTH HAa TOBAPHBIX PHIHKAX», CT. I504, 1572, 202, 241, 290
KoAIl 3akon P® «O06 aBTOpCKOM IpaBe W CMEXHBIX IIPaBax» IMOMUMO OOLIEH CCBUIKM Ha TO, 4TO 3a
HapyllIeHUe MpeIyCMOTPEHHBIX HACTOSIIMM 3aKOHOM aBTOPCKUX IpaB HAacTyHaeT aJIMHUHHCTPAaTUBHAS
OTBETCTBEHHOCTh B COOTBETCTBHH C 3aKOHOAAaTeNbcTBOM Poccuiickoit ®eneparmu (m. 1 cr. 48),
IpeayCMaTPUBAET ABE KOHKPETHBIC aIMHHUCTPATHBHO-TIPABOBBIE CAHKIIUH.

[Ipexxne Bcero, cormacHo 1. 2 cr. 49 3akoHa cya wind apOUTPaXKHBIH CyJ MOMHUMO BO3MEIICHHS
yOBITKOB, B3bICKaHMs J0XOJa WIM BBHIIJIATHI KOMIIEHCALIMU B TBEPAOH CyMMe 3a HapyLICHHE aBTOPCKHX
npaB B3bICKHUBAeT wmpag B pazmepe 10% oT cymMMBbl, IPUCYXICHHOM CyIOM B mois3y ucrtia. Cymma
mTpadoB HAIPABISIETCS B YCTAHOBICHHOM 3aKOHOIATEIECTBOM IIOPSAKE B COOTBETCTBYIOIIUE OIO/KETHI.
Kak Buaum, yka3aHHas CaHKIUS, MMEOMAs aJAMUHUCTPATUBHO-NPABOBYIO TMPUPOAY, SBISIETCS
JIOTIOJIHUTENILHOW KapaTeIbHOM MEpOH BO3AEHCTBUS Ha IpaBOHApYIUMUTENEH, ACHCTBUSAMHM KOTOPBIX
HApyIICHBl HMYIIECTBEHHBIC HWHTEpechl oOmamareneil aBTopckux 1mpaB. OHa TNpUMEHSETCS He
CaMOCTOSITENIFHO, a JIMIIb BMECTE CO B3BICKAHHUEM YOBITKOB B OJHOH M3 JOMYCKAaeMBIX 3aKOHOM (OpM U
MPSIMO 3aBUCHUT OT pa3Mepa NPUCYKACHHOM B MOJB3Y UCTIA CYMMBbI BO3MEILLICHUS.

ITo cMmBICTy 3aKOHA B3BICKaHWE JaHHOTO INTpada SBISIETCS HE TOIBKO 1pasoM, HO U 00S3AHHOCHbIO
cyZa, KoTopas, OTHAKO, Ha IPaKTHKE B OOJBITMHCTBE CIIyYacB CyJaMH He BBIMONHsETCA. Ha Harmm Birmsg,
oJJ00HAs IPAaKTHKA PACXOTUTCS C MPSAMBIM TpeboBanueM 1. 2 cT. 49 3akoHa PD «O6 aBTOpCKOM IpaBe U
CMEXHBIX TpaBax» M SBISETCS OJHUM U3 KOCBEHHBIX IOATBEPXKJICHUN TOTO, YTO POCCHHUCKUE CYIbH MOKa
eIe He OCO3HAIX B IIOJIHON Mepe BaXKHOCTh OOPHOBI ¢ MHPATCTBOM. MeXITy TeM U3 3aKOHa SICHO CIEIyeT,
YTO yKa3aHHasl CAaHKIMA JOJKHA MMPUMEHATHCS K MIPaBOHAPYIIUTENSAM aBTOMAaTH4YEeCKH, O€30THOCUTENBHO K
TOMY, IIPOCUT JM 00 3TOM IOTEPIEBIINI HIIH HET.

Jpyroii amMUHHCTPaTUBHOW caHKIWEH sBisercs mpemxycMoTpeHHas 1. 4 cr. 49 3akona PO «006
AaBTOPCKOM TIpaBe M CMEXKHBIX MpaBax» KoHuckayus KOHTPA(PaKTHBIX IK3EMIULIPOB MPOU3BEACHIUS, a
TaK)ke MaTepHajoB M 000PYAOBaHMS, HCTIONB3YEMbIX Ul UX Boclpou3BeaeHHs. OMHAKO JaHHAS CAHKIHA
HOCHUT aIMUHUCTPATUBHO-IIPAaBOBOM XapaKTep JUILIb TOI/a, KOI/la 0 PEIEHUIO Cy1a YKa3aHHbIE IIPEAMETHI
MOJUIeKAT YHUUTOKEHUIo. Ecmu ke mo TpeOOBaHUIO ITOTEPIICBIIETO KOHTPa(aKTHBIE HK3EMILLIPHI
IPOM3BEACHUS TepenaoTess eMmy (Matepuaibl M 00OpyIOBaHHE, KOTOPBIC HCIIONB30BAIHCH IS X
BOCIIPOM3BEJICHUS, MOTYT OBITh JIMIIb YHHYTOXEHBI), 3TO CJIEAYeT paccMaTrpuBaTh Kak OIHY M3 (Gopm
MTOJTHOTO WJIH YaCTHYHOTO BO3MEIICHHUS IIPHUNHEHHBIX €My YOBITKOB.

Kak u B3bIckanue mrpada, npumenenue KoHuckayuy KOHMpapaxmmolx dK3eMHAAPOE 3a6UCUN OM
yemompenust cyoa. 110CKOIbKY HMOTEPHEBIINH TaKke MOXET OBITh 3aMHTEPECOBAH B pealM3allii JaHHOU
Mepbl (IpHyYeM He TOJIBKO TOTAa, KOTAa OH TpeOyeT mepenaddl eMy KOH(HCKOBaHHBIX KOHTpadakTHBIX
9K3EMIUISPOB), OH MOXET HACTAUBATh HA KOH(PHCKAIUU M MOCICIYIOMIEM YHUUTOXKEHHH KOHTPahaKTHOM
IPOIYKIMH, a Takke 00XaJoBaTh CyAecOHOE pEIIeHHe, He cojepxaliee JaHHOW caHkuuu. Ha mpaktuke
paccMaTpuBaeMas Mepa TaKKe IMOoKa HEe HaXOAWT MIMPOKOro mpuMeHeHus. KoHduckamms matepuaioB u
000pYHOBaHMS, HUCHONB3YEMBIX U M3TOTOBICHHS M BOCHPOM3BEINCHUS KOHTPA(aKTHBIX AIK3EMILLIPOB,
IPOU3BOAUTCS 110 YCMOMPEHUIO CYOd.

3akoH PCOCP «O KOHKYpEHIIMU U OTPaHUICHUH MOHOIIOJIMCTUYECKOM AESITEIbHOCTH Ha TOBAPHBIX
PBIHKax» MO3BOJISET 00J1aaTeNIIM aBTOPCKUX IMpaB OOpaIlaThecs 3a 3aIllUTOM CBOMX HapyIIEHHBIX MpaB B
aHTUMOHOMONBHEIC opranbl P®. [IpaBoBoii 6a30# mis 3Toro cayxur ct. 10 ykazanHoro 3akoHa, KOTOpas
Npu3HaeT OJHOH U3 (OopM HEZOOPOCOBECTHOW KOHKYPEHLIMH <IIPOJAXy TOBAapOB C HE3aKOHHBIM
UCIIOJIb30BAHUEM PE3YJbTATOB MHTEIUICKTYalbHOU JEATENBHOCTH U MPUPABHEHHBIX K HUM CPEICTB
WHAWBHUYaTN3aIA FOPUINYECKOTO JINIA, WHAWBHIYaTH3aIllM¥ TPOAYKIWH, BBIIOTHEHHS paldoT,
ycayr». TocyaapcTBeHHbIE aHTUMOHOMIObHBIE opranbl (DeepaibHblii AHTHUMOHOIIOJIBHBIA OpraH M
€ro TEPPUTOPHATBHBIC OPTaHbl) UMEIOT OJHOM M3 CBOMX 3a/1a4 KIIPEAYMpexkICHHE, OTPaHHUYCHHE U
MPECCUCHUE MOHOIMOIUCTUUCCKON AEATENLHOCTH U Heqo0pocoBecTHON koHKypeHimu» (m. 1 cr. 11



3aKkoHA) M HAJCICHBI TOJHOMOYHSMHU [1aBaTh XO3SAHCTBYIOIIUM CyOBEKTaM 00s3aTeNbHbIC IS
WCTIOJHEHUS TMPEANHCAaHHs O TPEeKpalleHWH HapyLIeHWH aHTHMMOHOIOJBHOTO 3aKOHOJATENIbCTBA H
() 00 yCTpaHEHHM WX TMOCHEJACTBHI W «IIPUHHUMATH PEHICHUS O HAJOXKEHHU IITpadoB Ha
KOMMEPYECKME UM HEKOMMEPUYECKHE OpraHu3ald M aJIMHUHHACTPATHUBHBIX B3BICKAHMM Ha HX
PYKOBOJAUTEINEH, TpaXkIaH, B TOM YKCIIe HHANBUIYaIbHBIX TpeanpuHuMaTeseii» (ct. 12 3akona).

Ilo cBoell cyTH aHTHMOHOIOJBHBIE OPIaHbl SIBISAIOTCA OpraHaMU HCIOJHHUTENBHOM BIIACTH H
0o0ecneunBaoT aJIMHUHUCTPATHBHO-TIPABOBYIO 3aIIUTY MMYIIECTBEHHBIX MHTEPECOB XO3SAUCTBYIOIINX
CyOBEKTOB B paccMaTpuBaeMon cepe. IT0, B HaCTHOCTH, 03HAYAET, UTO 0OpaIiaThCs ¢ 3asABICHUIMHU
B aHTHMOHOIIOJIbHBIE OpPTaHbl MOTYT JIMIIb Te€ 00JajaTeNd aBTOPCKUX MpPaB, KOTOPBIE 3aHUMAIOTCS
KOMMEPYECKUM HCIOJb30BaHUEM Mpou3BeaeHu. Kak mnpaBuio, Takoro poja AeSATeIbHOCTHIO
3aHUMAIOTCSl HE CAMM CO3JaTeNId TBOPUYECKUX PE3YJIbTaTOB, a MOJb30BATEIN MPOU3BEICHUMN, KOTOPBIE
pHOOpPEIH COOTBETCTBYOIIME MPaBa Ha OCHOBaHHUH 3aKoHa (paboToAaTes M) WK TOTOBOPA.

B cootBerctBuM co cT. 27 3akoHa 3asBICHUS IOAAIOTCS B AHTUMOHOIIONBHBIM OpraH B
MUCHBMEHHON (opMe ¢ TPHIOKEHHEM OKYMEHTOB, CBUICTEIbCTBYIONIMX O (pakTax HapymIeHUS
AHTUMOHOIIOJIFHOTO 3aKOHOJIaTeNbCTBA. B 3asdBIeHNN TOKHBI COAEPIKAThCS CBEICHHS O 3asBUTENE U
O JIMlLe, B OTHOUIEHMH KOTOPOTO MOJAHO 3asBJICHUE, ONUCAaHHE HapyIIEHHs aHTHUMOHOIIOJIBHOTO
3aKOHOJIATENIbCTBA, & TaKXKe CYIIECTBO TpeOOBaHMS, C KOTOPBHIM oOpalmaercs 3asButTenb. llopsimox
paccMoTpeHusi 3asBiIeHU onpenenserca llpaBuiaMu  paccMOTpeHUsT Jed O HapyLICHMSX
AHTUMOHOIIOJIFHOTO 3aKOHO/ATENbCTBA, YTBEP)KACHHBIMH MPHKa3oM | ocygapcTBeHHOTO KomuTera PO
0 aHTUMOHOIIOJIBHOM MOJIUTUKE M TMOAJIEPIKKE HOBBIX SKOHOMUYECKHUX CTPYKTYp OT 25 mronst 1996 r.

[lo obmemy mpaBuily, OCTYNMBIIEE 3asBIEHHE PACCMaTPHUBAETCS CIIEHAIBHO CO3MAHHOM IS
9TOr0 KOMHCCHEH B TPEXMECSYHBIH CPOK C MOMEHTA BBHIHECEHHS OINpEeNICHHsI O BO30YKICHUU Jiena
10 MPU3HAKaM HapYIICHUs] aHTUMOHOIIOJIBHOTO 3aKOHOJATENILCTBA (CaM BOIPOC O BO30YKACHHU Jeia
pelaeTcsi B MECAYHBIA CPOK CO JHS TIOCTYTUICHHS 3asBieHust). J[is pa3bsiCHEHUS] BO3HUKAIOIINX MPU
pPacCMOTPEHHH [iefla BOIPOCOB, TPEOYIONMINX CIEHHATBHBIX 3HAHWMA, KOMHCCHS BIIPaBe IMPHUBICKATH K
Yy4YacTHIO B PAacCMOTPEHHH Jefla IKCIEPTOB M CIIEHHATHCTOB. PaccMOTpeHMe paena IMpOM3BOIUTCS C
y4acTHEM CTOPOH, KOTOPBIE MOTYT 3HAKOMHTBCS C MaTepHalaMH Jeja, NPeCTaBIsATh J0Ka3aTelbCTRa,
yYacTBOBATh B WX HCCJICIOBAaHUHM, 3asBJITh XOAATaiicTBa M JaBaTh YCTHBIC W ITUCHMEHHBIE OOBSCHEHUS.
Pemenne npuHMMaeTcs KOMHCCHEH MPOCTHIM OOJIBIIMHCTBOM T'OJIOCOB OTKPBITBIM T'OJOCOBAaHHEM B
OTCYTCTBHE JIMII, YYacTBYIOIIUX B Jeie. [IpuHATOE pelieHne OOBSBISAETCS HEMEJICHHO 110 OKOHYaHUH
paccMOTpeHHs Aefa, MPH 3TOM MOKET OBITh OTJIAIlleHa TOJBKO PE30TIOTUBHAS YacTh. MOTHBHpPOBaHHOE
pelIeHne HaMPaBISIeTCsl WIH BPYYaeTcs O] PACIIUCKyY CTOPOHAM IO AeNy B ISITHIHEBHBIH CPOK CO JHS €TO
BBIHECCHUSI.

Ha ocHOBaHWM pemieHHs KOMHCCHH B COOTBETCTBHM cO cT. 12 3akona «O KOHKYypeHIUH U
OTPaHMYCHUN MOHOIOJHUCTHYECKON NEeSTENFHOCTH Ha TOBAPHBIX PBIHKAX» BBEIHOCHTCS MPEANUCAHUE O
NpEeKpalieHul HapyIIeHWs] aHTHMOHOIOJIBHOTO 3aKOHOIATENbhCTBA, KOTOPOE B YCTAHOBJICHHOM IOPSIIKE
HaIpaBJIAETCsl WM Bpy4aeTcs JIMIly, COBEpIIMBIIEMY 3To HapymieHue. [Ipeanucanne, B KOTOPOM JOJKHBI
COAIEPXKAThCS Ppa3yMHbIE CPOKH U KOHKPETHBbIE MEHUCTBUS MO TMPEKPALICHHIO HapylieHuit u (in)
YCTPAaHEHHWIO HX TIIOCIEACTBHH, IOUICKNT HCIOJHEHHIO B YCTaHOBJIEHHBIH MM cpok. HewmcrnonneHue
OpeNnucanus, T.e. YKIOHEHHWE OT KCIOJNHEeHUs, YacTHYHOE WCIIOJNHeHHEe WIH HECBOEBPEMEHHOE
WCTIOJTHEHUE TIPEANUCAHUs, BIeYeT 3a co0Oi OTBETCTBEHHOCTh B Buje mrTpada B pasmepe mo 100
MHHAMAIIBHBIX Pa3MEPOB TPyJda 3a KaKABIA JEHb MPOCPOUYKH, HO He Ooinee 25 THICSY MHHUMAIbHBIX
pa3MepoB oruiaThl TpyAa. [Ipu 93ToM pyKOBOANTEIN OpraHU3alUi MOTYT OBITh TIOIBEPTHYTHI IEPCOHATBHON
aJIMUHHUCTPATHBHOW OTBETCTBEHHOCTH B BHAC NpeAyNpekAeHUs wim mrpada B pasMepe a0 8
MHHHMMAJIBHBIX Pa3MepoB OILIaThl Tpyaa (CT. 1572 KoAIl).

Jluna, He corjacHble C NMPEANUCAHWSIMH aHTHMOHOMIOJBHBIX OPTaHOB M HAJOKEHHWEM MITpadoB,
BIIpaBe B 0-MECSYHBIH CPOK €O IHS BBEIHECCHHS COOTBETCTBYIONIMX PEIICHHH OO0KalIOBAaTh MX B CYyI
(apOutpaxHsiii cyx). [Togaua sxano0bl MPUOCTAHABIMBACT UCIIOJHEHUE PeLIeHHH (TPEAMICAHNi) Ha BpeMsI
€€ PacCMOTpPEHHMS B CyZe 10 BCTYIUIEHHS PEIIeHHUs Cyaa B 3aKOHHYIO CHITY.

Kak mokasbpiBaeT mpakTuka, oOpamieHus o0nagaTeneii aBTOPCKUX M CMEXHBIX TpaB 3a 3aIlIUTOH UX
IIpaB B aHTHMOHOIIONBHEIC OPraHbl — MOKa JOCTaTOYHO pelKoe sBieHne. Kak mpaBmino, 3To AenaeTcs B
ClTydyasix, KOTJIa HapylICHHE aBTOPCKUX WU CMEXHBIX IMpPaB SIBISICTCS OYCBHIHBIM M IIOATBEPKIACTCS
OeccropHBIMH JI0Ka3aTelbCcTBaMH. KpoMe TOro, MOCKOJIbKY OKOHYATENFHYIO TOUKY B CIIOPE O HapyIIEeHUH
ABTOPCKUX FUIM CMEXHBIX IIPaB BCE PABHO CTAaBUT CYJ, MHOTHE MOTEPIEBIINE IIPEAMOYUTAIOT 00paIaThes
3a 3alIUTOI CBOMX IPaB HEMIOCPEICTBEHHO B CYI.

Konexc PCOCP 00 aaMUHHCTPAaTHBHBIX IIPABOHAPYIICHHUSX YCTaHABIMBACT aJIMHHUCTPATUBHYIO
OTBETCTBEHHOCTh 3a MpPOJAXy, cIady B IPOKaT M HHOE HE3aKOHHOE HCIIOIB30BAHUE SK3EMIUIIPOB
mpousBenenuii u Qororpamm (ct. 150). Mecro pacmonoxenus cr. 150 KoAIl (rmaBa 12 KoAll
«AIMUHHCTPATHBHBIC MPABOHAPYIICHUS] B OOJACTH TOPrOBIM M (DMHAHCOB») M aHAIM3 €€ MUCIO3HLIHN



CBHUIIETEIBCTBYIOT O TOM, YTO, BBOAS JAaHHYIO CTaThiO, 3aKOHOJATENb IPEKIE BCETO IPECIEIOBal IElb
MIOCTABHUTh 3aCIIOH HE3AKOHHOMY 000pomy KOHMpAagaxmuou npooykyuy. ITO BEITEKAET XOTsA OBl U3 TOTO,
4dTO IMPOTHUBOIIPABHBIMU CUHUTAIOTCA B TIEPBYIO OYCPCAb IIpoJaka W Ccaada B IPOKAT MaTCpUAIbHBIX
HOCHUTEJICH TPON3BEICHUI U (POHOTPaMM, €CIIM OHH OCYIIECTBILTIOTCS C HAPYIICHUEM YCTaHOBICHHBIX CT.
150 KoAII mpaBmi. OmHaKO AUCTIO3UIHS CTAThH CHOPMYIUPOBAHA TAKUM 00pPa30M, YTO €10 OXBATHIBAIOTCS
HE TOJBKO ACHCTBHS O paclmpoc TPaHEHUIO JK3EMIUIIPOB NpOW3BelNeHUIl W (oHOrpamMM, HO M uUHOe
He3aKoHHoe ux ucnoav3osanue. 1103ToMy B NPHHIUIE aIMHHACTPATHBHAS OTBETCTBEHHOCTH MO cT. 150
KoAIl moxeT HacTynaTh M 3a HE3aKOHHOE BOCIIPOM3BE/ICHHE, UMIIOPTUPOBAHKE, IyOINYHOE UCTIOTHEHHE
U HWHOC HCIIOJIb30BaHUC HpOI/I3B€)]CHI/II>i u (l)OHOFpaMM. OFpaHI/I‘lI/ITeHHMI/I BBICTYIIAKOT JIMIIb [JBa
00CTOSITENBECTBA, @ WMEHHO CBS3b NPABOHAPYIICHHUS C MaTePHAIbHBIMU HOCHTEISIMH TPOW3BEICHUH WU
(oHOTpaMM W TIpeclieOBaHUE HApPYIINTEIEM KOMMEPUECKUX IieJeid. B AToil cBs3M maHHAs CTaThs, Kak
IPaBWIIO, HE MOXKET OBITh IPUMEHEHA K CIIydasiM HE3aKOHHOM Iepesauy IpOU3BeeHUS WIN (POHOTPAMMBI
B 3(up WM 1o Kabemro, UX MepeleNKi WK HHOW 1mepepaOdoTKH, MyOJIMIHOTO UCTIOTHEHHUS, €CIIH MPH 3TOM
HCTIONB3YIOTCS TIPAaBOMEPHO BBEACHHBIE B 000POT MaTepHaIbHBIC HOCUTEIH MPOU3BEICHNN H (POHOTPAMM.

OxaatbiBaemeie ct. 150! KoATI neiicTBust 0Gpas3yloT cOCTaB aMUHHCTPATHBHOTO [PABOHAPYIICHHS
B CJIy4asx, eCiu:

AK3EMIULIPHl MPOU3BEACHUA WIH (HOHOTPAMM SIBIBIIOTCSI KOHTPA(aKTHBIMH B COOTBETCTBHH C
3aKOHO/IaTeNhCTBOM PD 006 aBTOPCKOM MpaBe U CMEKHBIX MPaBax, WU

Ha DJK3EMIUIIpaX NpOM3BEACHUH WM (OHOTpaMM yKa3aHa JIOXKHas HHpopMmanus 00 ux
M3TOTOBUTEISIX U O MECTaX MPOM3BOACTBA, a Takke WHAs WHPOpMAIHI, KOTOpas MOXKET BBECTH B
3a0y’KAeHHe ToTpeduTeNeH, uin

Ha DHK3EMIUIIpax MPOW3BEACHUM WINM (OHOrPaMM YHHUYTOXKEH WM HM3MEHEH 3HaK OXPaHBI
aBTOPCKOTO TIpaBa WM 3HAK OXpPaHBl CMEXHBIX IpaB, IPOCTAaBICHHBIE OONamaTesieM aBTOPCKUX WIIH
CMEKHBIX TIpaB.

U3 HpPIBe,Z[eHHOﬁ TUNOTE3bl CTATbU BUAHO, YTO AAMUHUCTpPATHBHAA OTBETCTBCHHOCTL MOXKCT
HACTYIIaTh HE TOJIFKO KOTJIa HAPYIIUTEIh UMEET AET0 C KOHTPa(paKTHBIMH SK3EMIULIPaMH POU3BEACHUN U
(oHOTpaMM, T.e. TAKIMH JK3EMIULIPAMH, U3TOTOBICHHE W PACIPOCTPAHEHUE KOTOPBIX BIEKYT 3a cOOOH
HApPYIICHUE aBTOPCKUX WIIM CMEXKHBIX TpaB. [IpOTHBONPABHBEIMU C TOYKH 3PEHHS 3aKOHA CUUTAIOTCS TAKKE
JEeWCTBHSI, KOTOPBIE XOTS M HE HAPYIIAIOT Uy>KUX ABTOPCKUX WJIM CMEXKHBIX IIPaB, HO HAIpaBICHBI Ha
BBEJICHUE MOTpeOuTeNell B 3a0yKICHHE OTHOCHTEIBFHO MPOHUCXOKICHUS MAaTepHATBHBIX HOCHUTENeH
npou3BeneHUH U GoHOrpaMM Wik mpaBooOnanareneit. Tak, ecnu maxe Ha GoHOrpamMMe 3a(UKCHPOBAHBI
HEOXpaHseMble TIPOU3BEIeHHUsT U (MJIH) MCIIOMHEHNUS, HO yYKa3aHbl JIOXKHBIC CBEACHUSI 00 ¢ H3TOTOBHTENE
WIA MECTE IPOM3BOJCTBA, BOCIPOM3BENCHHE WM PACIPOCTPaHEHHE TaKoil (poHOTpaMMBI 00pasyeT
aJIMHHUCTPAaTHBHOE NpaBOHApYyIIeHHe. BBeneHne 0TBETCTBEHHOCTH 3a MOJJO0HBIE IEHCTBUS MMEET LEIbIO
3aIlIUTy TpaB Kak NOTpeOHTelNel, Tak ¥ objagareneidl aBTOPCKUX U CMEXKHBIX IIpaB, IMOCKOJBKY JIOKHAs
uHQOpPMAIMA O TIPOUCXOXKACHHNM MaTCPHAJIbHBIX HOCHTENEH 3HAYUTENBHO 3aTpyAHSET OOpedy ¢
MTUPATCTBOM.

CyOBEeKTaMH OTBETCTBEHHOCTH IO CT. 150" KoAIl BBICTYIIAIOT (U3MUYECKHE JIHIA, KOTOpHIE
3aHUMAIOTCSI KOMMEPYECKOH NESTeNFHOCTBIO 10 HCIOIB30BAHUIO MPOU3BEACHUH M (hOHOTpaMM JHOO B
Ka4eCTBE MHIMBUAYaTbHBIX MPEANPUHUMATENel (IPOJaBIbl IK3EMILIIPOB MPOU3BEACHUN U (OHOTPaMM,
JMIA, CAAOIIME UX B MPOKAT, U T.IL.), MO0 B KAYECTBE PYKOBOAUTENEH COOTBETCTBYIOLIMX OPraHU3AIHUiA.
AIIMUHHUCTPAaTHBHOM OTBETCTBEHHOCTH TIIOAJICKAT JIMIA, JOCTUTIINE K MOMEHTY COBEPIICHHS
aJIMUHHCTPATHBHOTO TIpaBoHapymeHus 16-metHero Bospacta. Hapsmy ¢ poccuiickumu TpakIaHaMu
aJIMUHHUCTPATHBHYIO OTBETCTBEHHOCTh HECYT HaxoAsluecs Ha Tepputopun PO mHOCTpaHubl U nuna 6e3
IpaK/IaHCTBA.

[Ipu BEISIBICHUM aAMHHHCTPATUBHOTO MPaBOHAPYIICHUS, TNPEAYCMOTPEHHOTO CT. 150 KoAlIl,
YIIOJTHOMOYEHHBIE JJOJDKHOCTHBIE JIMIIa OPTaHOB BHYTPEHHHX JIET COCTABIISAIOT MIPOTOKOJI, B KOTOPOM CPean
IMpoYnX JaHHBIX YKa3bIBAlOTCA MECTO, BPEMA U CYLUIECTBO IIPaBOHAPYIICHUA. HpI/I HCO6XO)]I/IMOCTI/I
JIOIYCKAETCsl aIMUHUCTPATHBHOE 3aepKaHue HAPYIINTEIs Ha CPOK 10 Tpex 4dacoB (cT. 241, 242 KoAll).
Bomnpoc 0 HanoxeHHH aTMIHACTPATUBHOIO B3BICKAHHS PACCMaTPUBACTCS CYObsIMH (eepalbHBIX CYIOB B
HOpsAKe, YCTAaHOBJICHHOM ITPOLIECCYaTbHBIM 3aKOHOIATETbCTBOM.

B kadectBe caHkimu npumensiercs mrpad B pazmepe ot 5 10 10 MUHUMANTBHBIX pa3MEpOB OILIATHI
tpyna (B oTHOwmeHnH rpaxkaan) win ot 10 1o 20 MUHHUMAITBHBIX Pa3MepOB OILIATHI TPY/a (B OTHOILICHUH

JMOJDKHOCTHBIX  JIMI[) C KOH(HUCKAIMEHd KOHTPa(haKTHBIX OK3EMIUIIPOB TMPOM3BEICHUNM WK
(1)OHOFpaMM. Ecnu JIMO B TEYCHUE Toda YKE MNOABEPrajoChb AIAMUHUCTPATHUBHOMY B3BICKAHHWIO Ha
ocuopanmnu cr. 150! KoAIl, pasmep mrpada yBemmumpaercst cootBercTBerHo 10 10—20 mm 30—50
MUHHMANBHBIX Pa3MepoB OIUIATH TpyAa. KoH(prcKkoBaHHBIE K3EMIUISIPH IPOU3BEACHUH WK (OHOTpaMM
MOJINIEKAT YHUYTOKCHUIO, 33 HCKIIOUCHHUEM CITyYacB UX Mepeaadyn 00JalaTer0 aBTOPCKUX I CMEXHBIX
IpaB IO €ro Mpockoe.

[paKTHYeCKas peau3alis aIMHHICTPATHBHON OTBETCTBEHHOCTH, NPELyCMOTpeHHOH cr. 150°



KoAIl, 3arpyaHeHa TeM, 4TO pabOTHHKH OPraHOB BHYTPCHHHX JIEN 3a4acTyIO0 HE B COCTOSIHHH BBISBHUTH
KOHTPa(aKkTHYIO MPOIYKIUIO, TaK Kak OIPEAETUTh 3TO HAa OCHOBAaHWW JIUIIh BHEIIHMX IPU3HAKOB
MaTepUAIbHBIX HOCUTENeH He Bceria BO3MOXHO. BBIXOJ BHAMTCS B CO3JaHUM CIHEIHMATU3UPOBAHHBIX
Mo/ipa3ielicHHiA OpraHOB BHYTPEHHHX JIeN MO OOphOe ¢ MUPATCTBOM, KOTOphIe paboTaau Obl B TECHOM
KOHTAaKTe ¢ OOIIECTBAMU, YIPABISIOMUMU UMYIIECTBEHHBIMU TIPaBaMK aBTOPOB M 00JIa/IaTeNIe CMEXKHBIX
MpaB Ha KOJUIEKTUBHOM OCHOBE, M MHBIMH O0BEIMHEHHUSIMH TTPaBooOIafaTenei.

O. YroJioBHasi 0TBETCTBEHHOCTh 32 HAPYLIIeHHe ABTOPCKUX NPaB

B cr. 61 Cornamenus TPUIIC chopmymupoBaHo TpeOoBaHHE TPUMEHEHHS YTOJOBHOM
OTBETCTBEHHOCTH 32 NMUPATCKOE MCIIOIb30BAHNE aBTOPCKUX IPaB:

«CTpaHbl-y4aCTHHUIBl JOJDKHBI HajaraTbh yrojIOBHYIO OTBETCTBEHHOCTb U Haka3aHHe, IO KpailHen
Mepe, 3a 3JI0yMBIIIJIEHHOE... MUPAaTCKOe KOMMEPUYECKOE HCIIOIb30BaHHE OOBEKTOB aBTOPCKOIO IPaBa.
Mepbl YyroOBHOTO HaKa3aHWS MOTYT BKJIFOYATh KaK JIMIICHHE CBOOOJBI, TaK M/WIIM JCHEXHbIE MTpadsl,
pa3Mepbl KOTOPBIX JOJKHBI OBITh JJOCTATOYHBIMHE, YTOOBI yJIEPKUBATH APYTUX OT COBEPIIEHUS MOJIOOHBIX
JefcTBUM, M JOJDKHBI COOTBETCTBOBAaTh YPOBHIO HakKa3aHHUMl, HajaraeMblX 3a IIPECTYIUIEHUS
COOTBETCTBYIOIIEH THKECTU. B COOTBETCTBYIOIIMX CiIydasx Mepbl OOpbObl C HHPATCTBOM JOJKHBI
BKJIIOUaTh apecT, KOH(HCKAUI M YHUYTOXKEHHE HHUPATCKON NPOAYKIMM U JIOOBIX MaTepHaJoB U
MPUCIIOCOOJICHNH, KOTOpPBIE OBIIIM UCTIONIBF30BAHBI IIPH COBEPILICHUH IpaBoHapyeHus. CTpaHbI-yIaCTHUIIBI
MOTYT UCIOJb30BATh YTOJOBHO-IIPABOBBIE U YTOJIOBHO-TIPOLIECCYaIbHBIE MEPHI B ClIydasX HapyIlIEHUs MpaB
UHTENIEKTyaabHOM COOCTBEHHOCTH, OCOOCHHO, KOTJa 3TU HAapyLICHUS COBEPLIAIOTCS YMBIIUIEHHO U C
KOMMEPYECKHM pa3Maxom».

VYromoBHas OTBETCTBEHHOCTH 32 HAPYIICHUE aBTOPCKUX MpaB HEOOXOAMMA TI0 TOH Ke IPHIHHE, U9TO
W YTrOJOBHAas OTBETCTBEHHOCTb 3a KpaXXy ApPYruX BHUIOB COOCTBEHHOCTH. llupaToB, HapylIaromux
aBTOPCKHUE IIpaBa, OYEHb TPYJHO CXBAaTUTh 3a PYKY, U IIOITOMY OJHHUX IPa)KIaHCKO-IIPABOBBIX CPEICTB
00pBOBI MOXKET OBITH HEIOCTATOYHO. BBeINeHHE YTONOBHOW OTBETCTBEHHOCTH B OTHOIICHHH ITHPATOB
MOJKET CIy’)KUTh JABOSKON WeNu. OBITh CPEICTBOM YyAEp)KaHUS MUPATOB OT COBEPILEHUS ACUCTBUI U
CPEACTBOM «BBIBEACHUS UX M3 CTpos». CypoBOCTh HAaKa3aHUS MOXET YOEIUTh HEKOTOPBIX JIIOACH He
3aHUMAThCsl MUPATCTBOM. TIOpEMHOE 3aK/IIOUEHHE W YHUUTOKEHHE IPOM3BOJICTBEHHBIX MOLIHOCTEHM s
MUPATCKON MPOAYKIHUU MOXKET, XOTs ObI 1a BpeMs, (U3UUYECKU MPEJOTBPATUTH HOBbIE IPABOHAPYIICHUSI.

YroJ0BHOM OTBETCTBEHHOCTH 3a HapyLIEHHE aBTOPCKHUX IIpaB IOJUIEXkKAT, Kak MpaBWIIO, JIULIb TE,
KTO JICHCTBOBAJ C YMBICIOM. [ pakqaHCKO-TIpaBOBEIE CpeICTBa OOPHOBI C HAPYIINTEISIMHA aBTOPCKHUX TPaB
HCIIONB3YIOTCSL Takke M B OTHOLIEHMM TeX, KTO JCWCTBOBaJ HeyMblIUIeHHO. Hampumep, xypHai,
HONYYHBIIHI PYKOIMCh CTaThH, MyOIMKyeT ee, He 3Has (M HEe OyAydd B COCTOSHHH 3HATh), YTO 3TO
nUpaTckas pyKomuch. TeM He MeHee, )KypHall MOJKET OBITh IPHUBJICUYEH K I'PaKJAHCKOW OTBETCTBEHHOCTH
3a HapylLIeHHEe aBTOPCKOro npasa. JKypHan MOXKeT oJaTh B Cy/ Ha 4YeJIOBEKa, MPEICTaBUBILEr0 PyKOMHKCH,
¢ TpeOOBaHUEM BO3MECTUTH NOHECCHHBbIE YOBITKH, HO OyJEeT OUCHb 3aTPYyAHHUTENBHO JOBECTHU JEIO A0
KOHIIA. M3/1aTenp MOXeT OmnO0YHO MoJIaraTh, 4YTo KaKOe-TO MIPOM3BEICHHUE yKe SIBISETCS YaCThIO 00IIEro
JIOCTOSTHHSA, a, OITyOJINKOBAB €ro, yOemuThCs, 9TO aBTOPCKOE IPABO Ha ATy BEIIb eIle NeHcTByeT. B aToM
Cllyuae H3JaTeNlb HECEeT TPAXAAHCKYI0 OTBETCTBEHHOCTh. B mo60M cioydae ObUIO ObI COBEpIIEHHO
HEIPaBUIBHO IIPUBIEKATh K YTOJIOBHOM OTBETCTBEHHOCTHU U3JaTeENs, KOTOPBIM NEHCTBOBAN, HE UMes 3JI0T0
yMBICIIa.

CocTaB yroJoBHOTO MPECTYIMJICHUS MO ACHCTBYIOIEMY POCCUHCKOMY 3aKOHOJATEIbCTBY 00pa3yroT
JMIIb He3aKOHHOE UCNONb308aHUe 00BbEKNMO08 A8MOPCKO20 NPABA Ul CMEJCHBIX NPAS, d PAGHO NPUCBOEHUE
agmopcmea, ecu dmu OessHUs. NPUYUHULU KpYynHbill yujepo. HapylieHne WHBIX IpaB aBTOPOB, B YACTHOCTH
mpaBa Ha UM, IpaBa Ha OOHapoJOBaHUE, IpaBa Ha 3alIUTy pENMyTalWd aBTopa U T. M., YTOJOBHO
HaKa3yeMoro JIesiHUs He 00pasyerT.

Obvexmuenas cmopoHa PacCMATPUBACMOTO MPECTYIUICHHS MOXKET COCTOSTh W3 OJHOTO WIIH
HECKOJIBKHMX IEHCTBHM, mommamaromux moa cr. 146 VK P®, a UMeHHO 3aKiIi09aThCs: a) B MPUCBOCHHH
aBTOPCTBA Ha Mpou3Be/eHue (MCIONHEHUE, IOCTAHOBKY), T.€. B BBIJAYE UYXKOTO PE3yJIbTaTa TBOPUECKOTO
Tpy/a 3a COOCTBEHHbII; 6) B COBEPIICHHH JIFOOOT0 JIEHCTBHS, CBSI3aHHOTO C HE3aKOHHBIM HCIIOTb30BAHUEM
MPOU3BE/ICHHsT WK O0BEKTa CMEXHBIX mpaB (T.e. MX HE3aKOHHOE BOCIPOM3BEACHHE, PACIPOCTPAHCHUE,
nepezaya B 3¢up u T.4.). CocTaB JaHHOTO NPECTYIUICHUS mieem MamepuaibHolll Xxapakmep, T.e. caM (GakT
COBEpIICHUS YKAa3aHHBIX BBIIIE ACHCTBUI €Ile He 3aKI0YaeT B cede cOCTaBa OKOHUCHHOT'O NMPECTYIUICHHS.
Jlumis pu AEHCTBUTENFHOM IPHYUHEHUH STHMH JEHCTBUSIME KPYITHOTO yIepOa MpecTyIUICHHE CUUTACTCS
coBeplIeHHBIM. [103TOMY TPOTHBOIIPaBHBIE AEUCTBUS, KOTOpBIE ellle HE NPUBEIH K KPYITHOMY yuepOy, HO
MOTJIH €T0 BBI3BaTh, 00pa3yloT MOKYIIEHUE Ha MpecTyIuieHue. Te ke neificTBus, KOTOpble He IPUBEIH U HE
MOTJIH TIPUBECTH K KPYIHOMY yIIepOy, YTOJIOBHEIM IPECTYIICHHEM HE TIPH3HAIOTCSL.

KamHeM mpeTkHOBeHHs B IPpaKTHUECKON peanm3anud cT. 146 YK PO sBusercs Bompoc o MOHATHH
KpynHo2o yujepba. 3aKOH ero pasMepa He OIpeAessieT, 4To, Oe3yCIOBHO, SIBISETCS CEPbEe3HBIM NPOOETIOM.



HaunGonee Onm3koe pelleHUe JaHHOTO BOIPOCA COJCPKHUTCA B NpuMedaHuu 2 k cT. 158 YK P®, rme
MPUMEHUTENFHO K MPECTYIUNICHUSIM HPOTUB COOCTBEHHOCTH KPYHHBIM Pa3MEpOM CUUTAETCS CTOMMOCTD
umymectea, B 500 pa3 mnpeBwlmaromas MUHUMAIbHBIA pa3Mep OIIaThl TPYyHAa, YCTaHOBJICHHBIN
3aKOHOJIATEIbCTBOM HAa MOMEHT COBEpPIICHHS MPECTyIICHHs. Ha mpakTHKe MMEHHO 3Ta IH(pa 1 MPUHATA B
KayecTBEe OPUEHTHUPA MPH OLIEHKE KPYIMHOTO yiep0a, MPUYMHEHHOT'O HapyIIEHHEM aBTOPCKUX M CMEXHBIX
npaB. BMecTe ¢ TeM Ha MpaKTHKE HET €MHCTBA B CaMOM ITOHMMaHUH yIIep0a, a UMEHHO B TOM, JIOJDKEH JIH
TPaKTOBAThCS yIIepO Kak MpsiMble yOBITKH 00JIa1aTellsi aBTOPCKUX MJIM CMEXKHBIX MPaB HITH KakK JIFOObIC €ro
MOTepH, BKIIIOYAs YIyIIEHHYIO BbiroAy. Ha Ham B3I, cBelneHue yuiepOa JUlllb K pealbHbIM YOBITKaM
cyxkaet cdepy mpumeneHus ct. 146 YK P® nmo Takux mpeaenoB, KOrja €€ CyIECTBOBAHHE BO MHOTOM
yTpayMBaeT MpakTU4YecKuid cMbici. K momapistonieMy OOJBIIMHCTBY CIIy4aeB OTKPOBEHHOTO IMHPATCTBA
JAHHYIO CTaThbl0 MPUMEHHTH OyaeT HeBo3MOXHO. OCHOBHBIC WMYIIECTBEHHBIC MOTEpH oOJamaTeneit
aBTOPCKUX M CMEXHBIX IPaB BBIPAXAIOTCS B TOW BBITOJE, KOTOPOM OHM JUIIMIWCH W3-3a JAEUCTBUU
nupatoB. [loaTomy npeacraBisercs, 4To moHsTue ymepoa B ct. 146 YK PD nomkHO TpaKTOBAaTHCS TaK XKe,
KakK ¥ B aBTOPCKOM IIpaBe.

Cybvexmuenas cmopona TPECTyIUIeHUs, TpeaycMoTrperHoro cr. 146 YK P®, xapakrepusyetcs
MPSIMBIM YMBICJIOM. DTO 03HAYaEeT, YTO JIUIO HE TOJILKO OCO3HAET, YTO, HAIPUMED, COBEPILAET MaruaT Uiu
HE3aKOHHO HCIOJIb3YeT 4YyXKOe TMPOW3BEJeHHe, HO W JkemaeT dtoro. OTCYyTCTBHE B JIEHCTBHAX
MPaBOHAPYIIUTENsl BUHBI WJIM HEOCTOPOXKHAs BHMHA WCKIIOYAIOT IPUBJICYEHHE €ro K YroJOBHOM
OTBETCTBEHHOCTH.

VYTOJIOBHYIO OTBETCTBEHHOCTh 3a HAapyIICHHWE aBTOPCKHUX IMpaB HECYT JWIa, gocturmue 16 mer.
JanHoe mpecTyIUleHHe Haka3blBaeTcs IITpadoM B pa3Mepe OT ABYXCOT A0 YETHIPEXCOT MHUHUMAIIbHBIX
pa3MepoB OIUIATHI TPYa WK B pa3Mepe 3apaboTHO MIaThl WM HHOTO JI0X0/1a OCYKJIEHHOTO 3a TIEPUOJT OT
JIBYX JIO YETBIPEX MECSIICB, JIN0O 00S3aTeIbHBIMH PabOTaMH Ha CPOK OT CTa BOCBMHJECATH JO JIBYXCOT
COpOKa 9acoB, JIN0O JIMIICHHEM CBOOOJIbI HA CPOK JIO IBYX JIET.

Te xe AelCTBUS, COBEPIIEHHBIE HEOTHOKPATHO JINOO TPYIION JIUII TIO MPEABAPUTEILHOMY CTOBOPY
WIH OpPTaHW30BaHHOW TpyNIOH, Haka3bIBAIOTCS MTpadoM B pa3Mepe OT UYETHIPEXCOT JI0 BOCHMUCOT
MHHUMAJIbHBIX Pa3MEpPOB OIUIAThI TPyAa WM B pa3Mepe 3apa00THOW IUIaThl WM HMHOTO JI0X0Ja
OCY)KJIEHHOTO 32 TIEpUOJI OT YEThIpeX J0 BOCBMH MECALEB, JIMOO apecTOM Ha CPOK OT YEThIpeX A0 IECTH
MECSIIEB, JTUOO0 JIMIIIEHUEM CBOOOIB! 1O IISTH JIET.

Crates 146 YK PO moka enie He HaXOAWT IMHPOKOTO MpUMeHeHUs. [To Heo(hUIHaTbHBIM JTaHHBIM,
3a Bech 1997 r. B MOCKBe IO TaHHOH cTaThe OBUIO BO30YXKACHO JHINb 37 YrOJNOBHEIX Aeld, 11 U3 KOTophIX
JIOBEJIEHO IO CyJa, a MO TPEeM BBIHECEHBI NPUTOBOPHL. AHAIOrM4YHas KapTWHa HaOiromaercs B CaHKT-
[leTepOypre u HEKOTOPBIX JPYTUX PETUOHAX CTPAHBI.

O4eBHIHO, YTO NPHUBEACHHBIE HU(PPHl — 3TO JHUIIb Kalljii B TOM MOpE MHPATCTBa, KOTOPOE
cymectByeT B Poccun. ns cpaBHeHus: B CIIA exeromHo Bo30ykaaercs mo 3ToMy noBojay okoso 2500
YTOJIOBHBIX Jie7l. BO BceX pa3BHUTHIX cTpaHaxX 00pb0a ¢ MUPATCTBOM BENETCS HAa TOCYJAapCTBEHHOM YpPOBHE,
a He sBISETCS JIEJIOM JIMINL CaMHUX MpaBooOianatenieli. B Haliei ke cTpaHe JaHHas MpoOyieMa Moka He
TOJILKO HE peIllaeTcs, HO U MO-HACTOSNIEMY ellle He OCO3HaHa. [IpoBefeHHe SMU30INYECKUX PEHIOB U
00JaB Ha pBIHKaxX cObITa KOHTpapaKTHOW MPOMYKIIUH M Pa3rpoOM HECKOJIBKHX KHOCKOB BHJEOINPOKAaTa —
BOT M BCE MEPbI, KOTOPBIC TPEANPHUHUMAIOTCS TOCYIaPCTBOM CHJIAMH MPAKTHYECKH HE TIOJTOTOBICHHBIX K
0oprbe C THUPATCTBOM TMPABOOXPAHUTEIHHBIX OpraHoB. O(G(EKTHBHOCTH OOJBIIUHCTBA TOJIOOHBIX
MEPONPUATHI OJIM3Ka K HYJIEBOW OTMETKE, TaK KaK B JIYYIIeM CiIy4ae HeONIarompHusITHBIC MOCIESICTBUS OT
HUX UCIBITHIBAIOT MEJIKKE MPABOHAPYIIUTETH. [IOMCKOM K€ HACTOSIIMX MUPATOB, BHISBICHHEM OCHOBHBIX
KaHAJIOB MOCTYIUIEHUs U cObITa KOHTpadaKTHOM MPOAYKIIMH HUKTO CEPbE3HO He 3aHMMaeTcs. be3ycnoBHO,
CKa3bIBaeTCAd W TakoW (hakTop, KaK ICHXOJOTHYeCKas HETOTOBHOCTh PaOOTHHUKOB MPaBOOXPAaHUTEIHHBIX
OpPraHoOB H CyJel paccMaTpWBaTh NMHUPATOB B KAYECTBE NMPECTYITHUKOB, MOCATAIOIINAX HA YYyXKYIO, XOTS U
HHTEIUIEKTYalbHYI0 COOCTBEHHOCTh. MexX Iy TeM 0oph0a ¢ aJIMUHUCTPATHBHBIMU MTPABOHAPYIICHUSIMHI
U TIPECTYIUICHUSIMH B paccMaTpuBaeMoil cdepe ToKHA BECTHCh HE MEHEEe aKTHBHO, YeM C Kpa’KaMH,
MOLIEHHUYECTBOM U IPYTUMU MPECTYTUICHUSMH.

I1. Posib 1opHcTa B IVIAHUPOBAHUM M OCYLIECTBJICHMH OXPAHbI ABTOPCKUX NPAB

1. Korna cieayer u30uMpaTb aBTOPCKO-IIPABOBYI0 OXPAaHY

B cBs3u ¢ TeM, 4TO aBTOPCKOE MPaBO BOSHUKAET aBTOMATHUECKU 0€30 BCAKUX (POPMAIBHOCTEH,
HET HEoOXOAMMOCTH B TOM, YTOOBI CO3HATENBHO BBHIOMpaTh (GOpPMYy OXpaHBl TaK, KaK 3TO HYXKHO

JlenaTh B 00IacTH MaTeHTOBaHUS. Yare Bcero TpeOyeTcs ONPEeAeTUTLCSA B TOM, JOCTATOYHO JIX TOJIBKO
OXpaHbl aBTOPCKHM IPABOM HIIM HYXHBI €Ille KaKue-1ub0 JOMOIHUTEIbHbBIE BUIBI OXpaHbl. Hampumep,



MIOCKOJIbKY MJE€M HE MOTYT OXpaHATbCA aBTOPCKUM IPaBOM, IMyOJMKAaIMs CTaThU C ONMCAHHEM HOBOIO
TEXHOJIOTUYECKOTO TpoIlecca HE OCTAHOBUT OT 3aMMCTBOBAHMSI U3JI0)KEHHBIX B HEW MIEH JUIsl HOBTOPEHUS
3TOro Imporiecca ApyrumMu Junamu. I1osToMy B JaHHOH CHTyaIlMM ropasfo HaJAeKHee 3TOT MPOoLecc JHO0
OXpaHATh KaK KOMMEPYECKyI0 TaifHy, TH0O0 3aIIaTeHTOBATh €To.

ITo Toit mpuunne, yto B CHIA nelicTByeT caMblii 0OJIBIION PHIHOK OXPaHIEMbIX aBTOPCKUM MPaBOM
MPOU3BEACHUM M 4YTO B 3TOW CTpaHE MPENOCTaBISIETCS camas CUJIbHas OXpaHa 3apeTrMCTPUPOBAHHBIM
IPOM3BEICHNSAM, aBTOPHI XYZO)KECTBEHHBIX Pa0OT MOTYT 3aXOTETh 3aperdCTPHPOBATH WX HMEHHO B
CIIA®. U xots MIPOLIECC PETUCTPALUN CIO0KHOCTEN HE MPEACTABISAET, U3/1aTeNb, PETUCTPUPYIOIIMM Cpas3y
HECKOJIBKO  TPOM3BENCHHUH, MOXXET  BOCIIOJNB30BAThCSl  yCOyraMuh IOpUCTa  JJI  TMPOSICHEHUS
peructpannoHHBIX (opmanmbHOCTEH. IOpHIugeckas MOMOIIs OCOOCHHO BakKHA IPH PETHUCTPALIMU TaKUX
MIPOM3BEICHHIA, II0 KOTOPEIM MOTYT BO3HUKHYTH CyJeOHBIC CITOPHI.

2. PeryaupoBanue mpas JiMl, padoTalIMX MO TPYAOBOMY KOHTPAKTY M 10 BPeMEHHOMY
corJialieHUIo

Kak yxe roBOopwJIOCH BHINIE, 32 HUCKIIOUEHHEM 00JacTH KHHeMaTorpaduu, MexmayHapoJIHbIC
JOTOBOPHI IO aBTOPCKOMY IIpaBy HE PETYIHPYIOT BOIPOCOB PACIPEACICHIS HMYIICCTBCHHBIX IIPaB MEXKITY
paboToxarensiMu, ¢ OJHOW CTOPOHBI, U PaOOTHUKAMHU U MOAPAAYMKAMU — C APyroil. B HalmoHasbHOM
3aKOHOJIaTENIbCTBE OTACTIBHBIX CTPaH COJEpPKATCAd TMOJOKEHHs], MO0 KOTOPHIM HMYIIECTBEHHBIE TMpaBa
IpUHAUIeKaT paboToMATeNI0, CIM MPOU3BEACHNAE CO3/AaeTCsI PpAOOTHUKOM B XOJIC HUCIIONHEHUSI UM CBOMX
ciyxe0HbIX 00s13aHHOCTeN. Ho 1 B 3TOM ciyyae BO3HUKaET psAf BorpocoB. KakoB mpaBoBoii craTyc aBTopa
MIPOU3BEJICHUS. SABJISCTCS JIM OH JEHCTBUTENBHO PAOOTHUKOM MJIM HE3aBUCHUMBIM MOAPSAYUKOM? Bputo mu
IPOM3BEICHNE ICHCTBUTEIHHO CO3/IaHO B XO/I€ BEIITOIHEHUS CIIYKEOHBIX 00sI3aHHOCTEH?

Korma mpaBoBast oxpaHa MpOU3BEACHHS HCIIPANIMBAcTCS B OPYrod cTpaHe, Kakoe MpaBo OyIeT
CIIy>)KUTh OCHOBaHHEM [T ONpeieNieHNs] B3AMMOOTHOIICHUH Mexy paboTonareneM U pabOTHUKOM U CYTH
UX TPYIOBBIX OTHOLICHHWI: OYAET JIM ATO MPaBO CTPAHbI, TJI¢ UCIIPALIMNBACTCS OXpaHa, IIPaBO CTPaHHI, Ie
co3laH 00BEKT aBTOPCKOU OXPaHbI, TPYJOBOE 3aKOHONATEIHCTBO WIIM MEXITYHAPOIHOE TOTOBOPHOE IIPaBo?
Ecnu pabota caenaHa HE3aBUCHUMBIM MOAPSAYUKOM Ha 3aKa3, KaKOBbI OYIyT OTHOIIECHUS MEXIy HUM U
3aKa3qYUKOM?

JlyammM cmocob6oM paspelieHus NOAOOHBIX MPOOJeM SBISAETCS MHCEMEHHBIH KOHTPAKT MEXKIY
paboTomarenem (MM 3aKa3YUKOM) M KaXIbIM paboOTHHKOM (wid moapsauukom). Kpome Toro, mMoxer
MOHAJJO0UTHCA MOJIMUCAHNE TIOJJOOHBIX KOHTPAKTOB C HAHUMAEeMBIMH Ha BPEMEHHYIO paboTy JIMIIaMH.

3. JInueH3npoBaHHue M YCTYIIKA aBTOPCKHX MPaB

BaxkHoli 3ajadell IOPUCTOB, KOHCYJBTUPYIOIIMX IIO BOIpOCaM aBTOPCKOIO IIpaBa, SBIAETCA
COCTaBJICHHE JOTOBOPOB O JTHMLEH3UPOBAHUM U YCTYIKE aBTOPCKUX IpaB. CylecTBYeT HECKOJIbKO TUIIOB
TaKuX JOTOBOPOB. 1) MOTOBOPBHI C HM3IATENbCTBAMH; 2) JIMLEH3UOHHBIE JOTOBOPHI MO KOMIBIOTEPHOMY
nporpaMMHOMy obecrieueHnto; 3) OMaHKeTHbIC JHUIEH3UH. M3narenn OOBIMHO CTaparoTCs NPHHYANTH
aBTOPOB K TOANMCAHUIO CTAaHIAPTHBIX JOTOBOPOB. V3BeCcTHBIE aBTOPHI, 001aasi IPOYHBIM aBTOPHTETOM,
MOTYT BBITOProBaTh cebe HEeOOBIYHO OnaromnpusATHBIE YCIOBHS. HekoTopble ynawinBble aBTOPHI HMMEIOT
CBOErO areHTa, KOTOPBIM BEJET TaKUE MEPEroBOPBL C M3aTEILCTBOM. BhIllle, B pa3aene 0 KOMMEpUECKOM
TaiiHe, MBI y’K€ TOBOPHMJIM O TOM, YTO JIMIIEH3UOHHBIE JOTOBOPHI 0 KOMIIBIOTEPHOMY IPOrPAMMHOMY
o0eCcrevyeHnI0 MMEIOT 1LEeIbl0 HE MPEIOCTaBICHUE, a OrpaHUYEHHE IIpaB 3a CYEeT COKpalleHHUs
OPEUMYILECTB, KOTOPble OOBIUHO MONIy4aeT JIUIO, IPUOOpeTaroliee KOMIBIOTEPHYIO IPOrpaMMmy.
bnaHkeTHblE JMIEH3MHM HCHONB3YIOTCA B TEX ClydasX, KOIJa 3aTpaThl, CBS3aHHbIE C BEIECHHEM
[IEPEroBOPOB O MOJYYEHUU JIULEH3UHU, CTAHOBSATCA HEONpPaBAaHHO Aoporumu. Hampumep, HeonmpaBaaHHO
JOPOroif MOXKET CTaTh MHAUBUIyaNlbHAas TULEH3US Ul PaAUOCTaHIIMU HIIH pECTOpaHa Ha nepeaady B 3¢up
WIM Ha HCIOJIHEHUE B 3aJIe¢ ONpEAEICHHOM necHu. Bo MHorux crpaHax [eHCTBYIOT CIELUaJIbHBIE
OpraHH3aluy, YIpaBISOIIME aBTOPCKUMH IpaBaMHU, KOTOPBIE BBIAAIOT PAaJUOCTAHIMAM, PECTOpaHaM U
UHBIM HOJOOHBIM YUPEKACHUSIM €IUHYI0 OIaHKETHYIO JIULIEH3UIO CPa3y Ha UCIIOJIHEHHE IIMPOKOTo Kpyra
My3BIKaIbHBIX ITpoU3BeeHUM. [IoX0Kue opranu3anuy IpeIcTaBiIsAi0T KOJJIEKTUBHBIE MHTEPECH] U aBTOPOB
JKypHaJbHBIX CTaTeH.

22 Cu crpanuity B Mutepuere http://www.lcweb.loc.gov/copyright/
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VIII. Buabl MHTE/UIEKTYIbHO COOCTBEHHOCTH, OJIM3KO0H K aBTOPCKUM
npaBam

CymiecTByeT HECKOIBKO HHCTUTYTOB MHTEIUIEKTYaIbHON COOCTBEHHOCTH, PaBOBOH PEKUM OXPaHBI
KOTOPBIX TOXO0XK Ha PEXUM OXpaHbl 00BEKTOB aBTOPCKOro MpaBa. K X 4uciIy OTHOCSTCS CMEXKHbIE NpaBa,
IpaBa Ha MPOMBIIUICHHBIH 00pasel], ImpaBa Ha TONOJOTHH MHTErPaJbHBIX MHUKPOCXEM WU IIpaBa Ha 0a3bl
JlaHHBIX.

A. CmexHBIC IPaBa

WNupycTpus 3ancu UCIIOIHUTENBCKOTO HCKYCCTBA MPHOOpeETa KOMMEpPUECKUi pazmax ToJbko B XX
B., YK€ IOCJIE TOro, KaKk BO3HUKJIO HAallMOHAIBHOE 3aKOHOJATEIHCTBO 00 aBTOPCKOM IIpaBe M ObuIa
paspabortana bepackas xonBeHmwms. [lo 3Toil mpuymHE 3aKOHOAATENM MHOTHX CTPaH PEIIMIN OXPAHATH
IpaBa HCIOIHUTENEH He ¢ IOMOIIBbIO HHCTPYMEHTOB aBTOPCKOIO IpaBa, a ¢ MOMOIIBI0 CXOAHOIO C HUM
HUHCTUTYTa CMEXKHBIX IpaB (T.e. MpaB, CMEXHBIX ¢ MpaBaMu aBTopoB). Ho B HEKOTOPBIX CTpaHaX, U MPExKIe
Bcero B CIIIA (mpencraBistonmx coOOW camblii OONBIION PHIHOK 3BYKO3ANHKCH), MpaBa HCIIOJHHUTEIEH
OXpaHSIOTCS aBTOPCKUM MpPaBOM TIpH Oojee Y3KOM OINpelelicHHH IpaB aBTOpa IIpou3BencHus. B
HallUOHAJIBHOM 3aKOHOAATCIIBCTBE U B MEKAYHAPOAHBIX AOTOBOPAX MPOBOAUTCS UCTKOC Pa3JACJICHUC MIPaB
UCTIOJTHUTENEH, TPON3BOJUTENEH (OHOTpPAMM M OpTaHM3aIiid BEIIAHHs, 9TO CTABUT Oaphep MKy HUMH U
PETPaHCIUPYIONIMMH KOMIAHUSIMH, MUparaMu (T.e. HENETralbHBIMU MPOH3BOAUTEISAMH MPOIYKIHA
3ByKO3amucu) u «Oyrierrepamu» (WIH «TEHEBUKAMU»), T.€. KOMIAHUSIMH, OCYIICCTBISIONMMH
3BYKO3AIMCH C IPSAMBIX TPAHCILIHN 1 3(UPHOTO BEIIAHUS.

Hapsiny ¢ oxpaHO#l mpaB aBTOPOB HpPOM3BEICHUN HAyKH, JTUTEPATYpPHl U UCKYCCTBAa POCCHUCKOE
aBTOPCKOE TMpaBO IPU3HAET M OXpaHSAeT IpaBa HCIOJIHUTENEH, Npou3BoauTeNel (oHOrpamMMm U
opranmsanuii 3¢upHOro u kabenpHOro BemraHus. IlpaBa yka3aHHBIX JUI] BBUAY HUX OJHM30CTH M TECHOM
CBSI3U C IPAaBaMH aBTOPOB UMEHYIOTCS CMENCHBIMU NPABAMU.

CMeskHBIE ITpaBa CTaM oXpaHsThes B Poccuu numib ¢ 4 aBrycra 1992 r., kornma Ha Tepputopuu PO
ObuTH BBEJICHBI B AelicTBHe OCHOBHI IrpaxkJaHCKOro 3akoHoxatenscTBa Coro3a CCP u pecry6muk 1991 r.
O6mue HOpMBbI OcHOB 1991 r. momyuywnu pa3BuUTHE B 3aKOHE 00 aBTOPCKOM TIpaBe, IMOCBSTUBIIEM
CMEKHBIM IIpaBaM CIICIHATBHBINA pa3zel], B KOTOPOM YTOYHEH COCTAB OXPAHIEMBIX CMEKHBIX IPaB.

Heo6xoauMocTs OXpaHbl Takoil pPa3sHOBHIHOCTH CMEXKHBIX IIpaB, Kak IIpaBa apTUCTOB-
HCTIOJTHUTENEH M PEKUCCEPOB-TIOCTAHOBIINKOB, IIPH3HABATACH OOJBIINHCTBOM POCCHHUCKUX CHEIHAINCTOB
yxke paBHO. OTHAKO MHEHHS OTHOCHUTEIHHO BO3MOXKHBIX (D)OPM OXPaHBI PE3YIBTATOB HCIIOIHHUTEIHECKOTO
TBOPYECTBA pa3lenminuch. [10 MHEHUIO OJHOI TPYMIbl Y4EHBIX, B Pe3yIbTaTe TBOPUECKOH IEATEIbHOCTU
UCTIONTHUTENEH CO3MaeTcs HOBBIM OOBEKT AaBTOPCKOTO MpaBa — MPOM3BEIACHHE HCIOIHUTEIHCKOTO
HCKYCCTBa, IpaBa Ha KOTOPBIH MOJDKHBI OXPAHATHCA B PaMKaxX aBTOPCKOTO HpaBa B €ro y3KoM cMbicie. C
TOUYKU 3PEHHS APYTUX YUYEHBIX, TOBOPUTH O CO3JaHUH apTUCTAMH-UCIOIHUTEISIMA HOBBIX MTPOU3BEICHHUIA,
IpU BCEM YBaXXEHUH K UX TPyAYy, ObLIO ObI SBHON HaTSXKOU. JleHiCTBUTENBHO, pe3yIbTaThl TBOPUECKOMH
JESITeIFHOCTH WCTIONHUTENICH 3aciTy’KHBAIOT OOIIECTBEHHOTO NMPH3HAHUS M OXPaHBI, OTHAKO ITOCIETHSIS
MOJKET OBITh 0OOecrieueHa TOJIbKO Ha OCHOBE KOHCTPYHUPOBAHUS CHEIHATBHOIO HHCTUTYTa CMEXHBIX MPaB.
HmeHHO 3Ta BTOpas TOUKA 3pEHHUS, B CIIPaBEUIMBOCTH KOTOPOH, CPEIH MPOUETro, YOSKAACT 3apyOeKHbIH 1
MEKIYHAPOIHBIH OTBIT OXPAHBI IIPaB MCIIOTHUTENCH, N ObUIa B KOHEYHOM CUETE BOCIIPHHATA POCCHICKAM
3aKOHOIATEIECTBOM.

[TomumMo mpaB HUCHOMHUTENEW K CMEXHBIM IIpaBaM 3aKOHOJATENb, Cienysl JIoThuke Pumckoit
koHBeHIIMH 1961 r., OoTHec mpaBa MPOHM3BOIUTENCH (OHOrpaMM, a TaKKe OpraHu3anuid 3QUPHOTO H
Ka0EeBPHOTO BEIIaHUs. YKa3aHHBIX CyOBEKTOB OOBEIUHSET TO, YTO UMEHHO Olaromaps UX IEATEIBHOCTH
MPOU3BEJCHNS, NpEeAHAa3HAYCHHbIE Ui IMyOJUYHOTO HCIOJIHEHHUS, CTAHOBATCS NOCTYNHBIMH HE TOJBKO
HETIOCPEICTBCHHBIM CIIyIIATEesIM M 3pPHTEISIM, HO M INIHPOKOWH IyOnmke, 9ro OONbIIel dYacThio
COOTBETCTBYET WHTEpPECaM CaMuX aBTOPOB. KpoMme TOro, mpH HCIIOIB30BaHUH aBTOPCKHUX MPOHM3BEICHUI
UHTEPEChl ATUX TPEX IPYNI CyOBEKTOB, a TAKXKE aBTOPOB IPOU3BEJCHUI HACTOJNIBKO TECHO M B3aUMHO
HeperieTalTcs, 4YTO B JAHHOM CIy4dae oOKa3ajach HEJOCTATOYHOH TpaAWIMOHHAs MOJEIb
B3aMMOOTHOIICHHUH 00agaTeneii aBTOPCKUX MPAaB U ITOJIb30BATENEH TPOU3BEICHHH.

Peanbnas >xu3Hb MoTpeOoBalia MPEJOCTABICHUS YKa3aHHBIM MOJIB30BATENAM MPOU3BEACHUN 0COOBIX
IpaB, KOTOPBIC XOTA W MPOU3BOAHBI OT MpaB aBTOPOB, OJAHAKO HE CBOIATCA K IpaBaM, MOJYUCHHBIM OT
aBTOPOB IO 3aKJIIOUEHHBIM C HHUMH jaoroBopaM. IIpm 3ToM eciam BoOIpoc O Hpupone MpaB apTHCTOB-
WCTIONHUTENCH eIe MOXKeT Ne0aTHpoBaThbes, TO COBEPIICHHO SICHO, YTO IpaBa co3mareinell (poHorpamMm
(3ByKko3ammceil), a TakKe BEUIATEIbHBIX OPTaHU3AI[Mil HE HOCAT aBTOPCKOrO xapakTepa. B orTimune oT
UCTIONTHUTENEH, AEITEIFHOCTH KOTOPBIX CBOMCTBEHHO TBOPYECKOE HA4ajlo, M3TOTOBUTENH (DOHOTpPaMM U
opraHm3anuéd 3(QUpPHOTO W KaOEIBHOTO BEIIAHUS OCYIICCTBISIOT TEXHHUYECKYIO OEATeNBHOCTH, B



pe3ynbTaTe KOTOpOi HUKaKOT0 HOBOTO MPOM3BEIEHUS He co3aaercsi. OMHaKo Oaromaps CBSI3U M CXOACTBY
C MpaBaMU aBTOPOB MPaBa dTHX JIUII CIIPABEIIUBO UMEHYIOTCSI CMEKHBIMH.

CymiecTBeHHOI 0COOEHHOCTBIO OONBIIMHCTBA CMEXHBIX MpPaB SBISICTCA HX NPOU3BOOHOCHDL U
3a8ucuMocms OT TIPaB CO3AATENICH TBOPUECKUX MPOU3BEACHUA. JINIIb B TEX CITydasx, KOTa UCTIOTHIETCS,
3amuchiBaeTCsl Ha (OHOTpaMMy WIH Tepenaetcss B d3up mwim mo Kabemro HEeOoXpaHsIeMOoe 3aKOHOM
IPOU3BEICHNE JTHO0 00BEKT, HE SIBIISIOMINICS pe3yIbTaTOM TBOPUECKOM NESTEIBHOCTH, CMEXHBIE IIpaBa
HOCSIT CaMOCTOSITETILHEIN XapakTep. [1o obmieMy ke ImpaBmiLy, IPOU3BOAUTEh (POHOTPAMMEI, OpTaHU3AINs
3¢UpHOTO WK KaOENBPHOTO BEIIAHUS OCYMICCTBISAIOT IMPEJOCTABICHHBIE MM IpaBa B TeX Mpeaenax,
KOTOpBIC OIpENeNIeHbl JOTOBOpaMU C HCIONHHUTEIEM M aBTOPOM 3allMCAaHHOTO Ha (hOHOTpaMMy WIN
nepeaBaeMoro B 3pup WK 1mo Kabemro Mpou3BeICHUSI.

J111s1 BOSHUKHOBEHHS U OCYILIECTBIICHUS CMEXKHBIX MIPaB POCCUICKUN 3aKOH He mpebyem coonodenus
Kaxux-16o gopmanvrocmei. IlpaBa H3roToBUTENs (POHOTPAMMBI U HUCIIOJHHUTENS MOPOXKAAET caM (axT
CO3JIaHMsI COOTBETCTBYIONICH 3BYKO3aIICH. BMecTe ¢ TeM [T OIOBEIICHNUS TPETHHX JIUI] O CBOMX ITPaBax U
MpPEeIOTBpAIlCHIsT WX HapylleHHs oOiajgaTelb CMEKHBIX IpaB BIIpaBe HCIIONB30BATh 3HAK OXPaHEI,
KOTOPBIM TMOMEIIAeTCS HA KaXKIOM SK3eMIULIpe (OHOTpaMMbl ¥ (WIIH) HA KaKJAOM COJEpKalieM e
¢yTnape. B kauecTBe Takoro 3HaKa NPHUHAT MPEAYCMOTPEHHbIH PHMCKOI KOHBEHIIMEH 3HAK OXpPaHHI,
COCTOSIIMA W3 TPEeX I3JIEMEHTOB. JAaTHHCKON OykBel «P» B okpyxuoctw: (P); mMeHn (HamMeHOBaHUS)
obJiafatenss HCKIIOYUTENBHBIX CMEKHBIX TIPaB; TOAa IMEePBOrO OMyOIrKoBaHus (GoHOrpaMMbl. OTCYTCTBHE
3HaKa OXpaHBl HE JHUIIAeT o0nagaTesss CMEKHOTO IpaBa BO3MOXKHOCTH €0 3aIIUTHI, OJHAKO 3aTPyAHSCT
MPOIIECC TOKA3BIBAHMUS IIPH €r0 HAPYIICHHH.

B Hacrosiiee BpeMs cghepa Oeticmeus CMEXKHBIX IpaB CyLIECTBEHHO OTPaHUUYEHA MO CPABHEHUIO C
aBTOPCKUMH TipaBamd. CMEKHbBIE MpaBa WCIOJIHUTENCH MPH3HAIOTCS JHIIb B TEX CIydasx, KOrja: a)
UCIIOJHUTENb SIBISIETCS TpakaaHMHOM P®; 0) ucrmoiHeHHWe, MOCTaHOBKA BIEPBbIE HMEIHM MECTO Ha
tepputopun P®; B) ucrnonHeHre, MOCTAHOBKA 3allHCaHbl Ha (JOHOTPAMMY, KOTOPAsi OXPAHSIETCS 3aKOHOM,;
) WCIOJHECHHE, MOCTAHOBKA, HE 3alMCaHHble Ha (HOHOTpaAMMYy, BKIFOUYCHBI B mepeaady B dQUpP HIH MO
ka0eio, KoTopble oxpaHnstorcs 3akoHoM (m. 1 cr. 35 3akoHa P® «OO aBTOPCKOM IMpaBe M CMEXKHBIX
paBax»).

IlpaBa mpousBoAuTENsE (HOHOIPAMMBI OXPAHSIOTCS B CIEAYIONIMX JABYX CIIy4asx: a) €ClId OH
SBIISIETCS] TPAXKAAHHHOM P® mim 10puaudeckuM JHUIOM, UMEIONINM O(QHINATFHOS MECTOHAXOKACHUE Ha
tepputopun P®; 6) eciu poHOrpamma BriepBbie OMyOInKoBaHa Ha TeppuTopun PD. 3a opraHuzanusIMu
3(UPHOTO U KaOEIBHOrO BEHIAHUS CMEXKHBIC TIpaBa MPH3HAIOTCS TOJBKO TOT/A, KOTJa OpraHUu3aIisl HMEeT
oduimanbHOE MECTOHAXOXJACHHE Ha Teppuropuu P® u ocymecTBiseT mepefayd ¢ IMOMOIIBIO
MepeIaTINKOB, PACTIONOXKEHHBIX Ha TeppuTopuu PO.

Kpyr xonxpemnuvix npagomouuii, KOTOPpIMU 00Jaal0T HOCUTEIU CMEXHBIX IPaB, HECKOJIBKO YXKe
TOTO KpyTa IpaB, KOTOPbIe MPUHAIEKAT aBTOpaM Ipou3BeIeHUi. [Ipyu 3TOM HCTIONHUTEN! TIPOU3BECHNU,
Ybsl JICSTENBHOCTh HOCHT TBOPYECKHH XapakTep, MMCEIOT KaK JIMYHbIE HEHMYIICCTBEHHBIC, TaK H
uMymiecTBeHHbIe TpaBa. IlpaBa IlpomsBommreneit doHOorpamm, opraHmzanuii dPUPHOTO W KaOEITHHOTO
BEIAHMs, Yeil BKIIAJ SBIISETCA TEXHUYIECKUM, OXBATHIBAIOT COOOH JIMIIIL UMYIIIECTBEHHYIO Chepy.

WHBIMU SBISIFOTCS U 8peMeHHble pamKy TEUCTBHS CMEXHBIX MpaB. B cooTBeTcTBHH cO cT. 43 3akoHa
00 aBTOPCKOM TIpaBe OHHU JACHCTBYIOT, 110 00ImIeMy MpaBuiTy, B TedeHUe 50 JIeT ¢ TaThl IepBOTo UCTIONHEHHUS
WK TOCTaHOBKY (TpaBa MCIOJHHUTENEH), IEPBOro omyOIHKOBaHUS (JOHOIPAMMBI HJIH €€ MEPBOU 3aMucH,
ecii oHa He ObuTa ormybinkoBaHa (mpaBa mpou3BoAuTeNeil PoHOrpaMMm), MEPBOH mepeaayn B 3GUP UK 110
kabento (mpaBa opraHuzanuit 3gupHOro u kabenpHoro Bemianus). Mcuncnenne ykazaHaoro 50-nmetHero
CpOKa Ha4yWHaeTcs ¢ 1 stHBaps roja, CIEIYIOIIEro 3a TOJ0M, KOTJa MMEN MECTO IOPUANYECKUi (akT,
HOCITY>KUBIINI OCHOBaHHEM JUIsl Hadajla TeUCHUS CPOKa.

1. PuMckasi KOHBeHIIMS

Ecmun cpaBHmBaTh Pumckyro KoHBEeHIHIO (MeoicOyHapoOHylo KOHMGEHWUI0 na OXpane npas
ucnoaHumeneu, npousgooumenei oHoepamMm u opeanuzayuil dQuprnoco éeujanus) ¢ bepHCKON MO YHUCITy
MPUCOEIUHUBIINXCS CTpaH, TO OHAa TMOKAaXeTcs Topa3 o MeHee pachpocTpaHeHHOW. B Hee Bomwio
OosbmMHCTBO cTpad 3amagaHod EBpombel. Ho Takue xpymHble rocynapctBa, kak Kuralickas Hapongnas
PecniyOnuka, Poccuiickas @enepauuss u Coenunennble LltaTel AMepukd TOKa 4YTO K Hel He
MPUCOeTUHMINCE. [IpUYrHa TaKOro MOJIOKEHUS, BUAUMO, KPOETCS B TOM, YTO STHM MEXKIYHApPOIHBIM
JOKYMEHTOM OIpesenseTcs 00beM OXpaHBI MPaB, 3HAYUTENHHO OONBIINH, YeM TOT, YTO HPEAyCMOTPEH
JEHCTBYIOIIMM HALMOHAJBHBIM 3aKOHOJATENCTBOM MHOTUX cTpaH. B wactHoctH, KonBeHuuein
MpeyCMaTpUBAaeTCs BBITUIATA KOMIICHCAIIMI B Cly4yae HCIOIb30BaHMsI 3alMCH MPOU3BEACHUS B d(UPHOM
BemaHuy. J[1s eBpomelcKuX CTpaH, TJe Bcerga ObUIa CHIBHAS TEOPETHUYECKas MOINEPKKAa Pa3BUTHS
OXpaHbl aBTOPCKUX M CMEXKHBIX IpaB, €CTECTBEHHOM SBJIAETCS M OXpaHa IpaB HCIOJHUTENEH U
npousBoauTeNeld (OHOTPaMM, 3allMCH KOTOPBIX HCIIONB3YIOTCS B paJHMOBEIIaHWH. B  OTHOIIEHUH



CoenuuennbiX 1lITaToB TpyMHO HAWTH TEOpETHUECKOE OOBACHEHHWE TOMY, YTO 3/1eCh HE HaOIromaeTCs
cTpemJieHHusT K TomoOHOW oxpane. B Amepuke, B ommuue OT EBponsl, He Teopus, a o00wH,
MIPECTABISIONIEE HMHTEPECHl  MPOMBILIUICHHBIX KPYroB, B OCHOBHOM  OIPENENSIOT  pa3BUTHE
3aKOHOJIATENbCTBA. [[09TOMY HEYAMBHUTEIEHO, YTO MOIIHAS PATUOWHIYCTPUS B COCTOSHUU yXOJHWTH OT
YIUTaTBl OTYHCIEHWH B aJpec MEHEEe OpPraHW30BaHHOW apMUU WCTHOJHUTENIH W MPOW3BOAUTENEH
(oHOTpaMM.

Poccuiickas @epeparusi moka eiie He y4acTByeT B PUMCKOI KOHBEHIMH, XOTS €€ BHYTpPEHHeEe
3aKOHOJIATEIbCTBO B OCHOBHOM COOTBETCTBYeT TpeOoBaHusM pgaHHoW KouBeHuuu. Ilpucoenunenwe
Poccun x Pumckoil KOHBEHIIMU - BOIIPOC JIMIIL BPEMEHHM, IOCKOIBKY 00s3aTenbcTBO Poccun moamnucars
sty KonBenmuro 3akpermieHo B CornameHnn o mapTHEPCTBE U COTpyAHIYecTBE ¢ EBpormeiickum coro3om, a
takke B Cormamennn TPUIIC, TtpeGoBaHMs KOTOPOrO OJDKHBI OBITH BBIMONHEHBI Poccuiickoi
®denepanueil Kak yCiIOBHE €€ BCTYIUIEHHS BO BceMHUpHYI0 TOProBYIO OpraHU3aluio.

2. /KeHeBckasi KOHBEHIUsI 00 OXpaHe HHTEPECOB NMpou3BoaAuTeieil poHorpaMm ot
HEe3aKOHHOT0 BOCIPOM3BOACTBA UX (POHOTpPaAMM

Cdepa netictBus 3T0il - KOHBEHIIMM JOCTATOYHO OTpaHMYEHA, TaK KaK OHA HAIpaBJIEHA TOJBKO
MPOTHB HE3aKOHHOT'O HW3rOTOBIEHUs AyOinkaToB (oHOrpamm. VIMEHHO BBUAY Y3KOH HampaBIE€HHOCTH
Konenmuu takue ctpansl, kak CIIA, rae 3akoHOM aBTOPY MPENOCTABISETCS UCKIIOUUTEIBLHOE MTPaBo Ha
BOCIIPOM3BEICHUE IIPOM3BEICHUI, HO HE YpEryJIHpoBaH BOIPOC OO0 HCIONB30BaHWM WX B 3dupe,
MPUCOETUHUIIUCH K HEH.

Poccuiickas ®enepanus npucoeamHmiack k Koumennmu 1971 1. 00 oXpaHe UMHTEpecOB
MPOU3BOAUTENEH (POHOTPAMM OT HE3aKOHHOT'O BOCIIPOHM3BOJICTBA UX (oHorpamMm 13 mapra 1995 .

3. CoraameHue mno TOProBbIM aCleKTaM Mpas l/lHTeJIJ'leKTyaJ'ILHOﬁ COOCTBEHHOCTH

OCHOBHBIM HEJIOCTaTKOM PHMCKOI KOHBEHIIMH, C TOUKH 3PEHUS UHIYCTPHUU 3BYKO3AIMCH, SBUIIOCH
TO, YTO B HEH MpenycMOTpeH Cpok oxpaHbl ¢oHorpammbel Tonbko B 20 mer. Cormamenwe TPUIIC
yCTaHAaBIMBAEeT MUHUMAIIBHBIN CpPOK oxpaHbl B 50 yeT, HaunHas ¢ KOHIIA TOTO Toja, KOTOPEIM JaTHPYeTCs
3aIHCh.

Poccuiickoe 3akOHOAATENBCTBO O CMEXKHBIX MpaBax AaHHoMYy TpeboBanuto Cornamenus TPUIIC
COOTBETCTBYET, TaK KaK CPOK OXPAaHBI MpaB MPOU3BOIUTENEH, paBHO KaK U UHBIX 00JamaTeNeil CMEeXHBIX
npaB, cocransier 50 neT.

4. Torosop BOUC 06 ucno,iHenusix u poHOrpaMmax

Horosop BOUC 06 ucnonHeHMsX 1 GoHOTpaMMax pa3padaThiBajics Kak YHUBEPCATBHEBIN JOKYMEHT,
KOTOPBIH MOET OBITh IOANMCAH Jake TEMH CTpaHaMH, TIJ€ OTCYTCTBYyeT TpeOyeMblii Pumckoit
KOHBEHIIMEW peskuM oxpanbl. B JloroBop BkirtoueHo tpedosanue Cormamenus TPUTIC o 50-netHeM cpoke
OXpaHBl. B HEM eCTh MOJ0KEHUsI, PEryIUPYIOIIIE BOIPOCH HCIOIh30BAHMS TAKIX HOBBIX TEXHOJIOTHH, KaK
uudpoBas 3aUCh U TPAHCIALKSA, a TaKKe KabeJIbHOe BelllaHue, KOTOphIe He MOMajH 1Moj oXpaHny bepHckoit
kouBeHiun. Crareeit 15 Jlorosopa (o ananoruu ¢ PuMckoi KOHBEHIMEH) MpeayCMaTPUBACTCS BBIILIATA
OTYHCIICHUH 3a IMyOIMYHOE BEIIaHHEe C HCIONb30BaHueM (poHorpamM. [Ipu aToMm, mpasna, JaHHAS CTAaThs HE
ABNSETCS 00sA3aTeNbHOM K NPUMEHEHHIO Ui CTpaH-y4acTHHI, TIIOCKOJIBKY JaeT BO3MOXHOCTh
IpUCOEANHEHHUS K JJoroBOpYy ¢ OTOBOPKOI O TOM, YTO BOIIPOC 00 OTUHCICHUAX PEIIACTCS IO YCMOTPEHUIO
Berymnatoniei B Jloropop ctpanbl. B cooTBeTcTBHM co cT. 4 JloroBopa Te€ CTpaHbl, B KOTOPBIX MPHHSTHI
OTYHCIIEHH 3a Tiepeaady B 3¢up (GoHOrpaMM, He TOJKHBI UX MPOU3BOIUTH B a/IpEC CTPaH, BCTYINHBIIUX B
JloroBop ¢ OrOBOPKOH.

Horosop BOUC 06 ucnonmuenusix u pororpammax 1996 r. Poccutickoit deneparnueii moka emie He
MOJNKCAaH, XOTSA BHYTPEHHEE POCCHICKOE 3aKOHOIATENECTBO €ro TPEOOBaHMSIM B  OCHOBHOM
COOTBETCTBYET.

5. OxpaHsieMble IPaBa UCIOJHUTEICH

B JloroBope BOUC 06 ucnonHeHusx u (OHOTpaMMax IO CpaBHEHUIO ¢ PHMCKON KOHBeHIHMEH
3HAYUTENBFHO PACIIMPEHO IMOHATHE OXPaHSAEMBIX WCIONHEHWH. B coorBercTBMU ¢ J[OTOBOpOM K YHCIY
UCTIOJIHUTENEeH OTHECEHBl aKTephl, NEBIbl, MY3BIKAHTHl, TAHIOPHl W JApPyrde JHLA, KOTOpbIe
HETIOCPEJICTBEHHO IPEACTABISIFOT, MOKT, ACKIAMHUPYIOT, UTPAIOT, MPOU3HOCAT WU KaKUM-THOO HHBIM
00pazoM UCTIONHSIOT JUTEPATYPHBIE, XYI0KECTBCHHBIE WK (HOIBKIOPHBIC TPOU3BEACHIS. B myOHuKaIisix



BOWC u Ha ee caiite B MuTepHeTe™ BHICKA3HIBACTCS MHEHHE O TOM, 4TO BKIIOUCHHE B UHCIIO OOHEKTOB
OXpaHbl TaHLEB U (DONBKIOPHBIX IPOU3BEJCHUI SBNAETCA BAXKHBIM IIATOM IO IYTH BBIPABHUBAHUS
MOJIOKEHHSI MKy MEHEe Pa3BUTHIMU U UIMIIOPTUPYIOIINMH HHTEJICKTYAIbHYI0 COOCTBEHHOCTh CTPAaHAMU
u 6ojee pasBUTBIMU CTPaHAMU—3KCIIOPTEPAMU MHTEIIEKTYallbHOM coOcTBeHHOCTH. Ha nene ke, ofqHako,
NOoJdy4aeMblil J0XOX, eclii OH BOOOIIEe BO3MOXKEH, OT CMEXHBIX INpaB Ha TaHel WU (DOIBKIOPHOE
IPOU3BEICHUE COBEPUICHHO HE3HAUUTEJICH B CPAaBHEHMU CO CTOMMOCTBIO SKCHOPTHUpyEeMOH u3 Oonee
Pa3BUTHIX CTPaH MHTEIUIEKTYaIbHOH COOCTBEHHOCTH.

JelicTByromee 3aKOHOAATENbCTBO Poccunm He ompeaenseT IeTadbHO Kpyr JIMI, KOTOpBIE
IpUOOPETaIOT CMEXHBIE MPaBa B CBA3U C TBOPUECKUM HCIIOJHEHHEM aBTOPCKUX NpousBeneHud. K umcmy
UCIIOJHUTENE OTHECEHBI TPU OONBIINE IPYHIIEI CYOBEKTOB — apmUCHIbl, PENCUCCEPLI-NOCINAHOBUIUKY U
Ooupudicepvt (ct. 4 3akona P® «O6 aBTOPCKOM MpaBe W CMEKHBIX MpaBax»). Bce OHM Ha3BaHbBI
UCTIOTHUTENSAMH, XOTA JBE IOCICTHHE KaTeropud, M OCOOCHHO pPEXHUCCEPHI-TIOCTAHOBIIUKH, MOTYT
CUUTATHCS UMHU TOJIBKO YCIIOBHO. VICTIOIHUTENSAMU B CTPOrOM CMBICIIE CIIOBA SIBJISIOTCS JIUILb apmucmol,
T.€. aKTEepbl, MNEBIbI, MY3bIKAHTHI, YTELbl, TAHLOPHl U JpPYyrHe JHLA, KOTOpbIE HEMOCPEICTBEHHO
OpPEACTABIAIOT, MOIOT, POU3HOCAT, JEKIAMHUPYIOT, UTPAOT WX KaKUM-THOO0 UHBIM 00pa3oM HCHOIHSIOT
TBOpUYEcKHe IpousBeneHus. [Ipn 3TOM MX HCHIOIHEHHE BCET/Ia HOCUT KOHKPETHBIM XapakTep U Kajicooe
HOB0€ UCNOIHeHUe npedcmagiiem cobol CaMOCMOAMEnbHbll 00beKm npagogol oxpawvl. JINIb B TOM
Cllyuae, KOTJa UCIIOJIHCHHE OKa3bIBAETCS 3a(UMKCUPOBAHHBIM Ha KaKOM-THOO MaTepHalbHOM HOCHUTEINE,
OHO «OTPBIBAETCS» OT CBOETO CO3/aTelIsd U HAUMHAET CAMOCTOSATENIBHYIO JKU3Hb.

B ommmume ot apmucmos peoicuccepbl-nocmanosuuKy, B 4aCTHOCTH TeaTpalibHBIE PEKHCCEPHI,
GanermeiicTepsl, xopeorpadsl U T.[., HEMNOCPEACTBECHHOIO YYacTHUs B HCIONHEHHU IPOU3BEICHUS HE
NPUHUMAIOT, XOTA IPEeXAE BCEro Onarojaps HX TBOPUECKHUM YCHIMSIM CO3JAeTCsl XYyHO0XKECTBEHHO
LENOCTHOE CUEHWYECKOEe NpoM3BeldcHHE. Pe3ynpTaThl MX TBOPYECKOTO TpyZad, AaXKe €CIH OHU He
3a()MKCHPOBAaHBl Ha MaTepHATbHOM HOCHTEINE, MOTYT HCIIOJIB30BAaThCS 0€3 ydacTHs CaMHX PEXHCCEpOB-
MIOCTAHOBIIUKOB. Tak, MHOTHE TeaTpajbHble CHEKTAKIH, IOCTaBJICHHBIE W3BECTHBIMU pPEXHCCEPaMH,
NPOJOJDKAIOT UATH HAa CLIEHAX TEaTPOB YK€ MOCIE UX CMEPTH. B CBS3M ¢ 3TUM HENb3s HE NPU3HATH, YTO
TPYJ PpEXHCCepa-TIOCTAaHOBIIMKA B TEOPETHYECKOM IUIaHE Topasfo Ommke K aBTOPCKOMY, 4YeM K
UCIIOJIHUTENbCKOMY, TBOPYECTBY. 3aKOH, OJHAKO, PEIIMI JaHHBIA BONPOC HMHAue, HAJEIUB PEXKUCCEPOB-
MNOCTAHOBIIUKOB JIMIIb UCIIOJHUTEIbCKUMH MPAaBaMH.

HcronHuTENEeM MOXeET OBITh JIMIIb (PU3HMUECKOe JHI0, BO3PAacT M COCTOSHHE JAEeCIOCOOHOCTH
KOTOpOrO 3HaueHHss He uMeloT. KoHeyHo, mpaBa MaJONETHUX M HEICeCHOCOOHBIX HUCIOIHUTENEH
OCYLIECTBIIIIOT WX 3aKOHHBIE IIPEJICTaBUTENH. ECIHM HUCIOTHEHHWE MPOU3BOAUTCS  Pa3NUYHBIMU
HCKYCCTBEHHO CO3JJaHHBIMH MEXaHH3MaMH JIN0O >KHUBOTHBIMH, HCIONHHUTENIBCKHE NIPaBa MPUOOPETAIOT UX
cozmarenu aub0  ApeccupoBINUKU.  Poccuiickoe — 3aKOHOAATENBCTBO  OXPAaHAET  pPe3yJbTaThl
WCTIOJTHUTEIBCKON JIEATENBHOCTH KaK Mpo(deccHoHanoB, Tak W JOOWTENed, He Jenas MEXIy HUMH
HHUKAaKOTO pa3InYHs.

KonnekTuBHOE UCTONHEHHE MPOU3BEACHUsS] MPUBOJUT K BO3SHUKHOBEHHIO MEKAY UCIONHUTEISIMU
IPUMEPHO TAaKHMX K€ OTHOIIEHWH, KaKHe MOPOXKIACT COABTOPCTBO NPH CO3JAaHMM IpousBeneHus. Eciu
UCIIOJIHUTENEN NPOU3BEJEHUSI HECKOIIBKO, OHM OCYLIECTBIIAIOT MPUHAUIEKAIINE UM NIPABOMOYHUS TOIBKO
10 B3aMMHOMY corjacuio. Peanmmsamms mpaB OONBIINX KOJJIEKTHBOB HCIONHHUTENCH, HAaIlpUMEp XOpOB,
OpPKECTPOB, TeaTpaldbHbIX TPYHNI M T.N., IPOU3BOAUTCS HUX IUPMDKEPAMH, PEXKUCCEPAMU, COIHCTaMHU,
PYKOBOJIUTENSAMU TPYIIIbIL.

VYka3aHHOE TPaBHIO 3aKOHA OCHOBBIBAETCS Ha TOM, YTO OOBIYHO TAaKHWE KOJUIEKTHBBHI SBIISIOTCS
CaMOCTOSITEIbHBIMH  CyOBbEKTaMU TpaXJaHCKOTO IpaBa, a HUX PYKOBOAMUTEIU YNPABOMOYEHBI Ha
COBEpIICHUE IOPUAMYECKUX JEMCTBUH OT MMEHM BCEro KOJUIeKTHBa ucnonHuteneil. Kpome Toro,
YUUTBIBAETCS, YTO HCIIOJHEHUS, CO3JaBa€Mble KOJJIEKTHBAaMH, SBIIIOTCSA, KaK IPaBUIIO, PE3yJbTaTaMH
CITy>keOHOMI JeATENIbHOCTH WIEHOB KOJIJIEKTUBA. BOmpockl, CBA3aHHBIE C OCYIIECTBICHUEM CMEXKHBIX NIPaB,
IpUHAUICKAINX TAaKUM KOJUIEKTHBAM, PEIIAIOTCS B KOHTPAKTaxX ¢ apTHUCTAaMHM, a Takke B HOPMATHBHBIX
JOKYMEHTaX, PEriIaMeHTHPYIOIIUX AeSITeNbHOCTh KOJNJIEKTHBOB. B yo0oM ciiydae 3akoH MMEET B BHIY
CIIOJKUBILUECS, IOCTOSIHHBIE KOJUIEKTHBBI HCIIONHUTEIEH.

WHas cuTyanus BO3HMKAET, OJHAKO, TOTJA, KOTJA CIEHHAIbHO JINOO ISl MPOU3BOJCTBA 3aIUCH
UCIIOJHEHHMs, TNOO0 AL OJHOTO WM HECKOJIBKUX ITyONMYHBIX BBICTYIICHHH NPHITIANIAIOTCA W3BECTHBIHN
JUPHKEDP WU COIUCT, KOTOPBIE HE SBISIOTCS TOCTOSHHBIMY WICHAMU JAHHOTO KOJUIEKTHBA UCTIOJHUTENEH.
B Takux ciyuasx coriacue Ha HCIOJIb30BAaHHE HCIIOMHEHUS, BKIIOUas, HAPUMEp, 3alUCh HCIOIHEHUS,
JOJKHO OBITh NOTYYEHO KAaK OT KOJUIEKTHBA HCIOJIHHUTENCH B JIHIE YIOJHOMOYEHHOTO IPEACTaBUTEINS
KOJIJIEKTUBA, TaK M OT MPUIJIAIIEHHOIO JIHMLA. B 4acTHOCTH, HCIONHEHHE M3BECTHOIO COJHUCTA HEPEIKO
OpEeACTaBIACT cOOOH CaMOCTOSTENbHBI OOBEKT CMEXHBIX IPaB, K CO3JaHHI0 KOTOPOTO IMOCTOSIHHBIE
YJICHbI KOJJICKTHBA MCIOJIHUTENCH, BKIIOUasi U €ro pyKOBOIMTEIS, UMEIOT JHIIh KOCBEHHOE OTHOIIEHHE.

By crpanuiy B Untepuere: http://www.wipo.org
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ToaToMy npuenauienuvle Oupuxicepsbl U COIUCHbL BBICTYNAIOT B KAUYECTBE CAMOCTOSTENBHBIX CYOBEKTOB
CMEXKHBIX TIpaB W SIBISIOTCS PABHOMPAaBHBIMH MapTHEPAMU HCIOTHUTEIBCKUX KOJJICKTHBOB. OTO
MOJIOKEHHUE MOJTBEPIKAACTCS CIIOKHUBIIICHCS TIPAKTHKOI 0COOOT0 BBIICICHUS IMEH TUPHIKEPOB U COUCTOB
B aHIIIax U Ha 00JI0KKAX (POHOTPAMM.

Poccuiickoe 3aKOHOIATEIBCTBO OXPAHSACT MpPaBa HCIOMHHUTENCH JIOOBIX MPOU3BEICHUH, KOTOpPHIC
MOTSHIHAILHO MOT'YT BBICTYIIATh B KaueCTBE OOBEKTOB aBTOPCKOTrO mpaBa. [Ipu 3TOM He 00s3aTeNbHO,
4TOOBI CaMO HCIIOJIHIEMOE MPOU3BEICHHE OXPAHSIIOCh aBTOPCKUM 3aKOHOM. OXpaHseTCsl MCIONHEHHE U
TeX MPOU3BEACHUI, CPOK OXPaHbI KOTOPHIX HCTEK, IPOU3BEICHUI HAPOJHOTO TBOPUECTBA, HEOXPAHIEMBIX
NPOM3BEICHUI HWHOCTPAHHBIX aBTOPOB M T.M. JIJsI MpemocTaBieHHsl OXpaHBI CHOCO0Y, CTHIIIO, MaHepe
UCIIOJIHEHHsI He TpeOyeTcs Halu4dus KakoW-Tu00 0co0OH OpHUTHHAIBHOCTH WM WHIMBUAYaJIbHOCTH.
VcnionHeHne oXpaHseTcs He3aBUCUMO OT €ro KauecTBa U JOCTOUHCTB, KOTOPBIC ABISIOTCS CyObeKTUBHBIMU
KaTeropusMHU 1 He MOTYT 3()()EKTHUBHO MPUMEHSTHCS Ha MPAKTUKE.

6. ImyuiecTBeHHbIE MPaBa HCIOJIHUTEIEH, MPOoU3BoAUTe el (OHOrpaMM M BelaTeJbHbIX
OpraHu3anuii

B poccuiickoMm mpaBe MMYIIECTBEHHBIE HHTEPECHI MCIOIHUTENCH 00ECIIeYMBAOTCS 3aKpEIUICHHEM
3a HUMH IpaBa Ha WCIOJB30BAHHE HCIIOJIHEHUS WM MMOCTAaHOBKH B JIIO0OW (hopMme, BKIIIOYas MpaBo Ha
HOJ'Iy‘lCHI/Ie BO3Hana)KI[CHI/I$I 3a Ka)K)lbIﬁ BUA HCIIOJIB30BAHHUA HCIIOJHCHUSA HIIM ITOCTAHOBKH. CaMO
HCKJTIOYMTENIFHOE TPABO Ha MCIOJIb30BAHNUE MCITOJHEHUS MM MOCTaHOBKH B 1. 2 ¢T. 37 3akoHa PO «O6
ABTOPCKOM IpaBe M CMEXHBIX MpaBax» pacKpbIBacTCs KaK IMPaBO OCYIIECTBIIATh WM paspeniaTh
OCYIIECTBIIATh CIACTYIOIINE ACHCTBIUS:

1) mepenaBath B 3hup WIH COOOIIATH I BCEOOINEro CBEACHHS MO KaOeNo HMCIOIHEHHE WU
[TOCTAHOBKY, €CJIM HWCIIOJIb3yeMble U1 TaKOW Iepefadd HMCIOJHEHHE WM IOCTAaHOBKA HEe ObLIM paHee
nepenanbl B 3QUP HWIH HE OCYIIESCTBISIOTCS C UCIIONIB30BAaHUEM 3aIUCH;

2) 3anuchIBaTh paHee HE 3alMCaHHbIC UCITOJHEHNE WA TIOCTAHOBKY;

3) BOCIIPOM3BOANTE 3aIUCh UCIIOJHEHHS HIIH IOCTAHOBKH, T.€. H3rOTABIMBAThH SK3EMILIAPDI 3aITUCH;

4) nepenasath B 3()Up WIH 0 KaGelro 3aliuch UCIIOJHEHNS WIIN [TOCTAHOBKH, €CJIH IIEPBOHAYAIBEHO
9Ta 3amKCh OblIa MPOM3BEICHA HE TSI KOMMEPUECKHUX IIETICH;

5) cmaBath B MpoOKaT ONMyOIMKOBAaHHYIO B KOMMEPYECKHX IEAX (POHOrpAMMY, Ha KOTOPOM 3aIIHCaHBI
WCTOJHEHNE UITH TIOCTAHOBKA C YYaCTUEM HCIIOJTHUTEIIS.

a. 3anuce panee ne 3anuUCanHiO020 UCROJIHEeHUA

OcHOBHOIT Tpo6IEMOii, ¢ KOTOPO CTalIKUBAIOTCSI aPTUCTHI-UCIIOJIHUTENH, SBISICTCS IpodsieMa Tak
Ha3BIBACMBIX YEPHBIX 3aliceil. 3alliCH TaKOTO Poja MPOU3BOIATCS 0e3 pa3perieHus UCTIONHUTENS TIPSIMO
Ha KOHIIEPTE WJIM BO BpeMs Mepelavyd Mo paano. DTUM HApYIIAIOTCS KaK WMYIIECTBCHHBIC, TaK H
HCUMYIICCTBCHHLIC JIMYHBIC IIpaBa KCITOJIHUTEIICH. HOHHTHO, YTO O0X0Ja OT J3THX 3anucei apTUCT HE
uMmeeT. OYEeHp YacTO 3aIMCHIBAIONIAS TEXHHKA «UEPHBIX» (POHOTPAMM 3HAYUTENIHHO CHIDKAET KAadeCTBO
3BYYaHUs, U HWCIOJHUTENh BIIOJHE MOXKET HE HCIBITHIBATH JKEIAHHWS IEMOHCTPHPOBATH TAKYIO 3alIliCh
nyonuke. Takum oOpa3oM, «4epHBIE» 3alMUCH HE TOJbKO TMPEACTaBIAIOT IyOJirKe HEKaueCTBEHHBIN
IPOXYKT, HO U BPEAAT PEIyTallly WCIONHUTEIS. [Ipy 3TOM KyNmHThH TaKyro MPOTYKIHIO MOTYT JIIOOUTEIN
MY3bIKH M KOJUIeKIOHepbl. B cr. 1(6) PuMmckoil koHBeHIMK cHOPMYIUPOBAHO TPEOOBAHHUE O TOM, YTO
CTpaHbI—Yy4JacTHUIIBI KOHBEHIIMH MOKHBI 00ECIEUUTh UCIIOMHUTEISIM OXPaHy OT «3aIlHCH HCIIONHCHUS
0e3 uX paspelicHUs paHee He 3amucaHHoro mpomsseneHus». B cr. 14(1) Cormamenuss TPUIIC Taxske
COICPXKUTCS TMOJOXKEHHE 00 OXpaHe WCIONHHUTENSI OT «3alHCH paHee HE 3alChIBABIICTOCS
npou3sBeieHus». AHanoruuHnoe TpeboBanue comepkutcs u B cT. 7(ii) Torosopa BOVC 06 UcONHEHUAX U
(oHOrpammax, chopMyIMPOBAaHHOE KaK HCKIIOUUTEIHHOE MPaBO HCIIOMHHUTENS «3allCHIBATh CBOE paHee
HE 3aIMCAHHOE MCIIOJHEHUEY.

Ioo, 3anuceio nonnMaercst Gukcaist 3ByKOB U (MIIH) H300paKCHUH C MOMOIIBI0 TEXHHYECKUX
CPEeICTB B Kakoi-mnbo wmarepuaidbHON (GopMme, MO3BOJISIONIEH OCYHIECTBIATh HMX HEOAHOKPATHOE
BOCIpHATHE, BOCIpoM3BeAeHHe Wi coobuieHune (cT. 4 3akoHa PD «OO6 aBTOPCKOM IMpaBe U CMEXKHBIX
mpaBax»). MHbIMH CIIOBaMH, TMOHATHEM «3allUCh HCIOJIHEHUS» B JAHHOM CJIydYae OXBATHIBAIOTCS Kak
3Bykozanucu ((GoHOrpamMMBI), Tak ¥ BHAEO3aMHCH. llOCIEIHHE HE3aBUCHMO OT HX KadecTBa U
XYI0KECTBEHHBIX JJOCTOMHCTB 00JIa1af0T IPABOBEIM PEKIMOM ayIHOBU3YaTbHBIX TPOU3BEICHHH.

Ilpaso na 3anuce UMeeT U UCTIONHUTENEH UpE3BBIYaiHO BayKHOE 3HaueHHE. [10ka uCIoHeHne He
3a(pUKCUPOBAHO B 3alKCH, OHO HEPA3phIBHO CBS3aHO C CaMUM HCIIOJIHUTENEM M HE CYILECTBYET BHE
JCATCIIBHOCTH IIOCIICOHETO. JKu3Hp TAKoro HCHOJIHECHUS orpaHnviceHa BPEMCHEM 3BYy4YaHHA CTHUXOB WJIH
MY3BIKH, TIPOJODKUTEIFHOCTBIO TaHIA WM CIEKTAKIISA U T.I. [IpH 3TOM KaXkIoe HOBOE UCIIONHCHHE, TaXKe
€CITM OHO MPAKTUYECKUd HUYEM HE OTIUYACTCS OT MPEABITYNIMX KCIONHCHWH, BBICTYNACT B KAuyecTBE



CaMOCTOSITEIEHOTO O0BEKTa CMEXKHBIX TIpaB. lcmomHHUTENh MOXET B JIO0OOH MOMEHT MpU HOBOM
WCTIOJJHEHHHW BHECTH B HEro KOPPEeKTHBBHI JHO0 BOBCE MPEKPATUTh JdajbHEUIee HCIOJIHEHHE
COOTBETCTBYIONIETO TPOU3BECHUS.

[IpuHuMas pelieHne O 3alUCH UCIIOJHEHHs, UCTIOJHUTENb JOOPOBOJILHO OTKAa3bIBAETCS OT paHee
UMEBIICHCS Yy HEro BO3MOXHOCTH IO OCYIIECTBICHHIO TIIOJIHOTO KOHTPOJS HaJ WCIHOJIHEHUEM.
OJHOBpPEMEHHO Tepe]] HUM OTKPBIBAIOTCS TaKWe TEPCHEKTHBBI HCIIOJIB30BaHUS HCIONHEHHS, KOTOpHIE
paHee y HEro OTCyTCTBOBAJIM.

[IpaBo Ha 3amUCh OTHECEHO 3aKOHOM K MMYIIECTBEHHBIM IpaBaM HCIOJIHHUTENS, YTO, O€3YCIOBHO,
BepHO. OJTHAKO HE MOAJIE)KUT COMHEHHIO, YTO B HEM JIOCTATOYHO SIPKO BBIPAXKEH W JIMYHBIA MHTEpEC, TaK
KaK ¢ MOMEHTA 3alllCU UCIIOJIHEHUS JOCTYI K HEMY IIOJIy4alOT HE TOJbKO HEIOCPEICTBEHHBIE 3PUTENIN U
cymarend, HO ® Oojee MOIMpOKas ayguToOpHs, BKIOYass © Oynaymmue mokoyseHus. MopaiabHas
OTBETCTBEHHOCTH UCIIOJIHUTEIIA 32 KAYECTBO UCIIOIHEHHUS, B KOTOPOM HUCIIOTHUTENh YK€ HUUEro HE MOXKET
UCIPABUTh WX U3MEHUTh, MHOTOKPATHO IOBBILLIAETCH.

Ho Gonee Bcero pacmmpsroTcsi BO3MOKHOCTH IO HCIOJIB30BaHMI0 HCNOTHEeHHsE. C MOMEHTa 3alicu
UCTIOJJHEHHE B HW3BECTHOW Mepe «OTpBIBAaeTCs» OT CBoero co3zaarensd. llosBisercs BO3MOXKHOCTD
WCTIOJIb30BAHUS HCIIOJIHEHUS] 0e3 ydacTHsl caMoro McrmoinHuTens. Ha mpaktuke, naBas paspelieHHe Ha
3aMKCh CBOETO UCIIONHEHUS, UCIIOJHUTEIb HEPEAKO YCTyNaeT OTAeNbHbIE WIN JJaXKe BCE MPHUHAIEKAIINE
€My MpaBa Ha MHCIIOJIB30BAaHUE HWCIOJHEHHUS MPOU3BOAUTENIO COOTBETCTBYIOIIEH (OHOTpaAMMBI HIIH
CO3JIaTEeNI0 Ay JUOBU3YaIbHOTO IIPOU3BECHNUS.

XapakTepu3sysl IpaBo Ha 3alUCh UCIOJHEHMs, 3aKOH IOAYEPKHUBAET, YTO B JAHHOM Cllyyae UMeeTcs
B BUJY 3allCh paHee He 3alMCaHHBIX MCIOJHEHHUH M MOCcTaHOBOK. C y4eToM TOro, 4TO KaXKIoe HOBOE
ucrojHeHrne (IOCTAaHOBKA) SIBJSIETCS CaMOCTOSTEIbHBIM OOBEKTOM CMEXKHBIX IMPaB, €ro 3alKch JTOJDKHA
paccMaTpUBaThCS B KaueCTBE 3allMCH €llle He 3alMMCAaHHOrO HCHOoiHeHus (mocTaHOBKH). [ToaToMy cMbIch
MIPUBEIEHHOIO0 YKa3aHHWA 3aKOHa COCTOUT B OTIPAaHUYEHUH IMEPBOM 3amMcu OT Nepe3anucH, T.e.
BOCIIPOM3BE/ICHUS YXKE CJIIEIaHHOW 3aluCH  WCIOJHEHUs. VICOMHUTENnh BIpaBe KOHTPOJIUPOBATH
(paspelrath WM He paspeliath) HE TOJNBKO BOCHPOM3BEICHHE 3amucH (3TO CaMOCTOSTENBHOE IIPaBoO
HCIOJHATENS, 3aKperienHoe moarn. 3 1. 2 cr. 37 3akoHa P® «O06 aBTOPCKOM IpaBe M CMEKHBIX IIPaBax»),
HO ¥ 3allUCh KaXJOr0 IOCIEAYIOUIETO HMCIOJHEHHUS TOTro K€ caMoro mpousBeaeHus. [Ipu atom, XoTs
Ka)XJI0€ TOCIEAYIOIIee HCIOTHEHNE pacCMaTPUBAETCS KaK HOBBIH OOBEKT CMEXHBIX IPaB, B OTHOIICHUU
KOTOPOTO HCIONHUTEIh 00TagaeT BCeM KOMIUIEKCOM 3aKPEIUIEHHBIX 3aKOHOM IIpaB, HE HCKIIOYAeTCS
NPUHATHE HCIOIHUTENEM, MEpPEeyCTYNUBIIMM MPaBO Ha 3alUCh HCIOJIHEHUS KOHKPETHOMY JIHILY,
00513aHHOCTH BO3JIEP)KUBATHCSI OT BBIAYM Pa3pelleHHid Ha 3aIUCh HOBBIX HCIIOJHEHUI TOTO K€ CaMoro
IIPOU3BEICHHUS.

0. Ilepeoaua 6 3¢pup unu no kabenio panee He 3aNUCAHHO20 UCNOTHEHUS

Tpancnsuus B 3¢up He 3aIICaHHOTO paHee HCIONMHEHHS 0e3 pa3pelIeH s HCIIOTHAUTENS MOCATaeT Ha
€ro HMHTEpechl W MpsiMO, W KOCBeHHO. Ecnu myOnuka OyneT 3HATH O TPaHCHSIMH HCIOJIHEHHUS, TO
KOJIMYECTBO IPOJAHHBIX OWIETOB Ha KOHIEPT HcmonmHuTens Oymer MeHsime. K Tomy ke Benmka
BEPOSTHOCTH TOTO, YTO HEKOTOPHIE W3 CIyMIATeNed 3alHIIyT TPAHCIHPYEMOE HCIIONHCHHE W 9TO
HEKOTOpBIC M3 TaKMX 3amucell moiayT B mpomaxy. Ilo atoit mpuumne ct. 1(a) Pumckoil KOHBeHIUH
3anperaeTcsl «nepeaada B 3GUp WM Mepegada s BCEOOIEro CBEIEHHUS M0 KaOenro HCIoiHeHus 0e3
COTJIACHs UCTIONTHUTEIS, €CIIH UCTIONB3YeMOe [UIS TaKOH Iepeaadr HCIOTHEHe He OBUIo paHee mepenaHo B
3(hup WIKM OCYLIECTBISIETCS C UCTIOIB30BAaHUEM 3aITUCH.

Cratest 6(1)(i) Horosopa BOUC 06 wucmomHeHUsIXx W (OHOrpaMMax COJEPKUT aHAIOTHYHYIO
bopmyupoBky: «(i) 3ampermaercs nepenada B 3Up WIK MO0 KabeIro I BCeOOIIEro CBEACHUS paHee He
3allMCaHHOTO MCIIOJIHEHUS, €CIIM JaHHOE UCIIOJIHEHHE He ObLIO paHee mepeaaHo B 3Qup».

Cornamenue TPUIIC uper HeCKONBKO Jaibllle M BBOAMUT 3allpeT Ha <IPSIMYIO TPaHCIALUIO
WCTIOJTHEHUS B 3QHP WU 110 KaOeto JIJIs BCEOOIEeTo CBeIeHUs» 0e3 coTiacus UCTIOTHUTES.

ITo cMBICITy 3aKOHA Npago nepedasams UCHOIHEHUE UL HOCMAHOBKY 8 dup unu coobwams Os
6ceobuyeco ceederus no Kabenro MpeoCcTaBiseT UCTIONHUTENI0 BO3MOKHOCTh OCYIIECTBIISTh CAMOMY HJIH
pasperiaTh APYTUM JWIaM OEHCTBHUS IO Tepefade B 3pup WM 1Mo Kabemo TaK Ha3bIBAEMOTIO YKHBOTO
ucnonHeHus. JlaHHBIN BBIBOJ BBITEKAeT W3 KOHIOBKH mommn. 1 m. 2 cr. 37, a taxxke moam. 4 m. 2 ct. 37
3akona P® «O06 aBTOpCKOM MpaBe M CMEXKHBIX IIpaBax», TN TOBOPHUTCS O IMepefade B AQHp 3amuch
HCTIOJTHEHHSI.

Ha mepBeIii B3I/, HE BIOJHE MTOHATHO OTPaHUYCHHUE pacCMATPHBAEMOr0 MpaBa yKazaHHEM Ha To,
4TO UCNOAHEHUe UTU NOCIMAHOBKA He O0NJHCHbl Obimb panee nepedanst 8 I¢hup. 110CKOIbKY KaXka0e HOBOE
WCTIOJTHEHUE TpeJICTaBIseT co00il caMOCTOSTENbHBI O0OBEKT CMEXHBIX MPaB, OJHO M TO XK€ MCIIOJIHEHHUE
HE MOXET OBITh TMOBTOPHO IEpeJaHo B J(HpP, €CTH TOIBKO OHO HE 3a(UKCHPOBAHO B 3aIlHCH.
EnuHCTBEHHBIM CllydaeM, KOTJa BO3MOXHa mepeaada B 3¢up (mo kabeno) paHee MepenaBaBIIErocs B



3¢up, HO HE 3aNMCAHHOTO HCIIOJNHEHUS, ABIACTCS €T0 pempanciAyus WHBIMH OpTaHU3alisIMU BEIaHus,
KOTOpasi MOKET OCYIIECTBIATHCS C COIVIAcUsl OpraHU3allMU BELIAHUS, BEAYLIEH HpsAMYI0 TpPaHCISILUIO
ucnonuenus (moam. 1 m. 2 cr. 40, moan. 1 m. 2 ct. 41 3akona PO «OG6 aBTOPCKOM MpaBe M CMEXHBIX
paBax»).

6. Bocnpou3zeeoenue

INoanucanHas MHOrUMHM cTpaHamu JKeHeBckasi KOHBEHIMs 00 OXpaHe MHTEPECOB NMPOU3BOIUTENEH
(hoHOTpaMM OT HE3aKOHHOTO BOCIIPOU3BO/ICTBA UX (POHOTPAMM IIPEIyCMAaTPHUBACT:

«Kaxmoe rocymapcTBO-y4acTHHK OOS3yeTCsl OXpaHATh HHTEPECHl MPOHM3BOIMTENEH (OHOTpamM,
SIBJSIFOIUXCS TPakKIaHAMH APYTHX TOCYIapCTB-yYacTHHKOB, OT IPOM3BOJACTBA KOmHMU (oHOrpamMm 0e3
corylacusl MPOU3BOIUTENS M OT BBO3a TaKMX KOMMH BCAKUH pa3, KOTJa yINOMSHYThIE NMPOU3BOJACTBO WIIN
BBO3 OCYIIECTBIBIIOTCS C IEITBI0 X PACIIPOCTPAHECHUS Cpean MyOHKH, a TAKXKe OT pacIPOCTPAHEHHS STHUX
KOTUH cpein My OIHKI».

AmHanornyHasi oxpaHa npegycmorpena u B JJorosope BOMC 06 ucnonHeHusix u oHorpammax:
«/coNMHUTENs MMEET HCKIIOUUTENIBHOE NPAaBO pa3pellaTh NpsIMOE MM KOCBEHHOE BOCHPOM3BEICHUE
3amucel CBOMX UCIIOMHECHUH B BUAE (POHOTPAMM WM B IPYTUX BUAAX (PUKCANHN UCTIOTHEHUS.

IIpssMoe koONMMpOBaHHME 3aMHCAHHOIO HCHOIHEHUS SIBISETCS HApYIIEHHEM aBTOPCKOTO INpaBa WU
CMEXHBIX IIPaB MPAaKTHYECKH BO Bcex cTpaHax. OJHAKO OT CTpaHE K CTpaHe BapbUpyeTcs OTHOILICHHE K
TOMY, SIBJISIETCS JIM HapyLIEHHEM aBTOPCKOrO MpaBa KOINMPOBaHWE MaHEphbl UcHonHeHus. Ilpeamnonoxum,
YTO HEKUil MmeBell TOYHO KOMUPYET IO 3alKCU MaHepy HCIOIHEHUs! W3BECTHOrO apTucra B HexoTopsIx
cTpaHax, HanpuMep B CLLA, Takoe KonupoBaHHE HE SBIIETCS HapyIIeHHEM aBTOpPCKUX npas. Ho B 6oprbe
C TaKUM KONHMPOBAHUEM aMEPUKAHCKUM apTUCT MOKET BOCIOJIB30BATHCA IPYTMMHU 3aKOHAMU JUISl 3aIlUThI
CBOMX HHTEPECOB, HampUMep 3aKOHOM O HEeIOOpPOCOBECTHOW KOHKYPEHIMH WM 3aKOHOM O IpaBe Ha
MyOJUYHYIO 3KCIUTyaTaIHIio JUIHOCTH.

ITox 6ocnpoussedenuem 3amucy HCHONHEHUs (MOCTaHOBKH), KOTOpoe B camoM 3akoHe PD «O0
aBTOPCKOM TIpaBe W CMEXHBIX IIpaBax» HE PACKPHIBACTCS, CIEAYeT IO aHAJOTHMH C TEPMHUHAMHU
«BOCIIPOU3BEACHUE (POHOIPAMMBI» U «BOCIPOU3BECHUE IPOU3BECHUS» MOHUMATh U3TOTOBJICHHE OJJHOTO
i 0oJee PK3eMIUIIPOB 3allMCH WM €€ YacTH Ha JI0O0OM MaTephalsHOM HocuTele. Bocmpomssenenue
3alUCH WCIIONHEHUS, WM, YTO TO JK€ caMoe, Mepe3aluch HCIOJIHEHHs, O3HAJaeT, TakuM 00pa3oM,
pa3sMHOXXEHHE MaTepUalbHBIX HOCHUTENEH, Ha KOTOPBIX 3a(UKCUpOBAaHA 3alMCh OJHOIO M TOTO XKe
ucnoynHeHus. Eciu mpou3BOAMUTCS 3amHCh HOBOT'O MCHOJHEHHS TEM JK€ HCIIOJIHUTEIEM TOTO K€ CaMoro
NPOM3BEICHNS, TaKWEe JCWCTBHS JOIDKHBI KBAaJTH(UIIMPOBAThCS KaK 3aliCh WCIONHEHHS, a He
BOCIIpOM3BeieHHE 3anucu. He siBiseTcs BOCIpOU3BEICHUEM 3allUCh U Nepefada UCIIONHEHUs B ApUp uiu
10 Kabero, MOCKOJIBKY 3/1€Ch HE TOSBIAETCS HOBBIX MaTepUAIbHBIX HOCUTENEH 3amuicy ucnonHenus. Ecin
K€ 3pUTENH WK CIIYIIaTeNN IIPOU3BOIAT 3aITUCh MTEPEAaBaeMoro B 3(hUp MK 110 KaOelrto UCTIONHEeHNS, OHH
OCYUIECTBISAIOT JHOO 3amuch wuCmonHeHus (ecnu B 3GHp WiIM 1O KaGemro MepelacTesi GKHBOE»
UCTIONHEHKE), MO0 BOCIPOM3BEACHNE 3alIMCH HCTIOMHEHUs (€CIU mepe/ava MCIOMHEHUS B 3QUp WIH MO
Ka0eJTro MTPOU3BOTUTCS C UCIIOIB30BAHUEM 3aIlUCH HCIIOIHEHHs). Y Ka3aHHbIe ACHCTBUS B COOTBETCTBUH C
1. 2 cT. 42 3akona P® «O6 aBTOpPCKOM IMpaBe M CMEKHBIX IpaBax» JOMYCTHMBI JIUIIb B THIHBIX HEIX.

2. Ucnonnenue

Korma 3ammcanHoe wucCHONHEHHE TMiepenaercd B 3(UP WIM BOCHPOU3BOAMUTCA UIA IyOJIMKH
(HampuMep, B IMUCKOTEKE), YPOBEHb OXPAHBI PAB aBTOPOB MY3BIKH M ABTOPOB CJIOB BBIIIE YPOBHS OXPAHbI
MpaB HCTIOMHUTENCH W Tpom3BomuTeneii GpoHorpamm. [lepBbie MOIB3YOTCS OXPaHOW aBTOPCKUX IpaB B
noJTHOM o0beMe. MConmHUTeNn U Npou3BOIUTENH (HPOHOrpaMM B COOTBETCTBHM C PUMCKOW KOHBEHIUEH
UMEIOT OXpaHy MEHbIEro o0beMa, a B CTpaHax, KOTOpble He SBJSIOTCS y4acTHUKaMu 3Tod KoHBeHIMH
(manpumep, B CIIIA), He umeror HEHKakod oxpanbl. Crtarbs 12 Pumckoil xoHBeHmmu riacut. «Ecin
(¢oHOrpaMMa OMyOJIMKOBAaHA B KOMMEPUECKHX IENIX, JIMOO €ClIH BOCIpOH3BeneHHE (HOHOTPaMMBI
UCTIONB3YeTCsl Ui Tepeladyd B 3(Up WIKM MO Kabemio Ul BCEOOLIEro CBEAEHHS, TPaHCIMPYIOIIas
KOMITaHWSI BBIIUIAYMBACT EIMHOBPEMEHHOE COpa3MEpPHOE BO3HATPaKICHUE MO0 HCHOIHUTENIO, JH00
MIPOM3BOJUTENIO (POHOTPAMMEI, JIHOO 000MM BMecCTe. Y CIOBHUS pacHpeAeiIeHUs BOZHATPAKICHUS MEXKIY
YKa3aHHBIMU JIMIIAMHA TPU OTCYTCTBHUHM COTJIACHS MEXIY HHUMHU ONpeAeNsieTcd B COOTBETCTBUU C
BHYTPEHHHUM 3aKOHOJATEIECTBOM ».

Poccuiickoe 3aKOHOIATENBCTBO, KaK W 3aKOHOJATENHECTBO OONBIIMHCTBA IIPYTUX EBPOICHCKUX
CTpaH, TO-pa3HOMY ONpEAENSeT YCIOBUS HCIOJIb30BAHUS 3alUCEel, CIENaHHBIX A HEKOMMEPUYECKUX
1esel, ¢ OHOM CTOPOHBI, U JIsl KOMMEPUYECKHUX IieNiel — ¢ Apyroil. Hexkommepueckue 3anucy UCTIOTHEHUH
HEPEAKO CO3JAl0TCS CAMHUMH HCTIONHUTEISIMA sl WX JHYHBIX apXWBOB, NalbHEUIIeH paboTBl Hax
UCTIOJIHEHUEM, Y4acTusi B OTOOPOYHBIX Typax KOHKYPCOB HCIOJHHUTENEH W T.M. B OTHENbHBIX ciydasx



HEKOMMEPYECKHE 3aMUCU UCTIOTHEHHI MOTYT JeJaThCs U 0e3 Coriiacusi HCIOoNHUTeNnel (CM., HarpuMep, Ii.
2 ct1. 42 3akona PD «O06 aBTOPCKOM MpaBe U CMEKHBIX TpaBax»). [Ipu Mr00IX BApHAHTAX TAKUE 3aHCH HE
MOTYT HCIIOJI30BaThCs 0€3 CIEUaTbHOrO pa3pelieHus] UCIIOMHUTEeH B KaKUX-TU00 MHBIX IETsIX, KpoMe
TeX, U1 KOTOPHIX OHH CO3MABAUCh B WacTHOCTH, AN TOro 4ToOBI Takas 3amich HCHONHEHHs OblTa
nepeaana B 3gpup uian cooliieHa i BCeoOIero cBeleHus mo kadeno, HeoOX0IUMO MOIYYHUTh COTJIache
WCTIOJTHUTEIS.

3anHTEPECOBAHHOCTh HCIIONHHUTENSI B TOM, YTOOBI MAHHBIA BOIPOC PEHIANICSI C €r0 yJacTHEM,
JOCTATOYHO OYEBUIHA. 3alKCh HCIIOJHEHUs, CIeNaHHas He JJI1 KOMMEpUYecKHX Liejeld, Kak MpaBujio, He
npeHa3HavaeTCsl A7 MUPOKOH ayauTopud. [103TOMy UCTIONHUTENB caM pemiaeT BOIpPoC O TOM, JOCTOHHA
JI¥ 3aIACh KOHKPETHOTO MCHOJHEHUS JUIA Iepeaadn B 3up win 1o kademo. [TockonbKy 3aK0H HIYETO HE
TOBOPHT O TOM, B KaKHX ILEJSX 3allUCh UCTIONHEHHS TIepenaeTcs B 3QUp WK 10 Kabelto, ClIeayeT HCXOIUTh
U3 TOTO, YTO COTJIacHMe HCIOMHHUTENs TpeOdyeTrcs BO BCEX CiIydasX, a He TONBKO TOTJa, Korja Ipu
OCYIIECTBICHUH dTHX JEHCTBHH MPECIeTyIOTCS KOMMEPUYECKUE LIENH.

[Mo-maOoMy oOcTtoWT nemo c¢ mepepadeld B d¢up WM 1o Kabemo 3anucell UCHOIHEHU,
onyoIUKOBANHBIX 8 KOMMepuecKux yenax. JlaBas coryiace Ha TaKyl 3alucCh, UCHOJIHUTENb AOJKEH
OCO3HAaBaTh, YTO OTHBIHE MCIIOJIB30BaHUE 3aMHUCH UCTIONHEHHS BBIXOJUT M3-TIOJ €r0 MOJHOI0 KOHTpous. B
9acTHOCTH, B cooTBeTcTBHM C M. 1 cr. 39 3akona P® «O0 aBTOpCKOM MpaBe M CMEXHBIX IIpaBax»
KoMMepdeckast (OHOTpaMMa C 3almUChI0 HCIIOJIHEHUS MOXET MepefaBaTbcs B 3GHUp WM MO Kabenro
TMOOBIMH 3aWHTEPECOBAHHBIMH JIUIIAMH 0€3 COTJIachsl MCTMIONHHUTENS, HO C BBILIATON BO3HATPAKICHHUS.
YxazaHHOEe BO3HArpakAeHHUE, paclpenesieMoe MEXIy HCHOIHUTEICM W MPOM3BOIAUTENEM (POHOTPAMMEI,
BBIIUTAYMBACTCS 34 HCIOJIb30BAHHE KOMMEPYECKON (DOHOrpaMMBI TyTeM: &) MyOJMYHOTO HCIONHCHUS
(oHOorpamMmel; 6) nepenaun GOHOTPaMMBI B 3GUp; B) COOOIICHUS (POHOTPaMMBI IS BCEOOIIEr0 CBEICHUS
no kabemo. COop, pacmpemeneHHEe M BBIIUIATa TAKOTO BO3HATPAXKICHHS OCYIIECTBILIIOTCS OTHOH U3
OpraHHM3alui, YIPaBILIIOMNX [IpaBaMH MPOU3BOIUTENCH (POHOTPAMM M UCIIONHUTENEH Ha KOJJICKTUBHOU
ocHoBe. Eciit 3TuM cornameHueM He IpeayCMOTPEHO HHOE, YKa3aHHOE BO3HATPAXKACHHUE paclpeaessieTcs
MEXIY MPOU3BOIUTENEM (OHOTPAMMEI U HCIIOJTHUTENIEM MTOPOBHY.

0. Pacnpocmpanenue

B JloroBope BOUC 06 ucromHeHusx W (GoHOrpamMMmax cHOpMYyJIUPOBaHBI MOJIOKEHHUS O TpaBax
UCTIONHUTEIeH W Mpou3BomuTeNneil GoHorpamm Ha pacnpocTtpanenue 3ammceit. Crates 8(1) Jorosopa
TJIacuT:

«VICHOMHUTENH TOJB3YIOTCS UCKITIOYUTENFHBIM MIPaBOM Pa3pemiaTb OTKPHITYIO MIPOJaXy WIH HHBIE
(hopMEI TIepenayn B COOCTBEHHOCTh IIPAaBOMEPHO OITyOIMKOBAHHBIX (DOHOTpaMM».

Cratpst 12(1) perynupyeT BOIpocC 0 mpaBax MpOU3BOJUTENCH (POHOTPAMM CIIEIYIOIIUM 00pa3oM:

«[IpousBogutenu (oHOrpaMM MONB3YIOTCS HMCKIIOYUTEIBHBIM IPABOM TPOJaBaTh WM WHBIM
obpazoM mepenaBath B COOCTBEHHOCTH OPHUTHHAIIBI M KOIMU CBOWX (POHOTpaMM», HO B COOTBETCTBUU C
JToroBopoM 3TO MPaBO OTPaHMYEHO MPHHIMIIOM HCUYepIaHus mpas (mpaBoM mepBoil mpogaxu). CraThu
8(2) n 12(2) cnemyromum 06pa3oM peryIupyoT 3TOT BOIPOC:

«Huuro B manHOM [loroBope He ITODKHO OTPaHWYMBATH CBOOOIY moroBapuBaromuxcs CTOpoH B
OTIPEIIENICHUN YCIIOBHH, €CITH TaKOBBIC OYAYT, B COOTBETCTBUHU C KOTOPHIMH BO3HUKAET UCUCPIIAHUE IIPAB,
yKa3aHHBIX B maparpage 1. Mcuyepmanue mpaB BO3HHKAET IMOCJE NEPBOH NMPOAAXH WIN MHOHM INepenaqyu
npaBa COOCTBEHHOCTH Ha OPUTHHAJ HIIH KOTIHIO (POHOTPAaMMEI, Pa3peIIeHHBIX HX MTPOU3BOIUTEIEM.

Poccuiickuii aBTOpcKMii 3aKOH HE 3aKpeIUsIeT 3a WCHOJNHUTEISIMH OOIIero npaga Ha
pacnpocmpanenue 3anuci UCHoIHeHus. DTO SICHO ciexyeT u3 moam. 5 m. 2 cr. 37 3akona PO «0O06
ABTOPCKOM IIPaBE U CMEKHBIX IpaBax», B COOTBETCTBUHU C KOTOPHIM HCIIOTHUTEISIM TapaHTHPYETCS JIUIIb
OITHa U3 TPABOBBIX BO3MOXXHOCTEH, BXOAAIINX B COCTAaB IpaBa Ha paclpoCTpaHEHHe, a IMEHHO IPaBo Ha
cIauy B MPOKAT 3alKCH UCTIOJIHEHUs, IPUYeM He JI000H 3aIiCH, a TOIBKO (POHOTPaMMBI.

OOBsACHSAETCS 3TO, BUIUMO, TEM, YTO MPABO HA PACTIPOCTPAHEHHUE IK3EMIUISIPOB 3aMUCH UCTIOTHEHUS
BO3HHKAET Y JIUIIA, OCYIIECTBHUBIIETO C COTIACHS HCIOIHUTEIS BOCTIPON3BEACHHUE 3aTUCH UCTIONHEHNUS, T.C.
6o y mpousBoauTens (GpoHorpaMMsel, TUOO y co3daTels ayAHOBU3YaJbHOIO MpousBeneHus. B Takom
MOJIXOZI€ €/1Ba JI MOXKHO YCMOTPETh yIeMJIEHHE MpaB UCTIOMHHUTENeH. Beap mpex e ueM pacnpoCcTpaHsTh
3aIUCh WCIOJNHEHHS, €€ HEOOXOIMMO Pa3sMHOXHUTH, a KOHTPOJb HaJ BOCIPOHM3BEICHHEM OCTaeTCS 3a
WCTIOJIHUTENEM, KOTOPBIH JJaeT Ha HEro cBoe corjacue. Ecnu ke 3amuchio U BOCIPOMU3BEACHUEM 3alUCH
WCTIOJTHEHUSI UCIIOJIHUTENIb  3aHUMAeTCs CaMOCTOATENBHO, TO OH OJHOBPEMEHHO CTaHOBHUTCS
IPOM3BOANTENEM (POHOTPAMMEI MM CO3JAaTeNIeM ayIHOBH3YILHOTO MIPOM3BENCHHS, 4 3HAUUT, 00TamacT u
MIPaBOM Ha PacIpOCTPaHEHHE 3aIICH HCIIOTHECHUS.

Yro kacaercst mpousBoauTenei (GOHOrpaMM, TO B COOTBETCTBUU ¢ Mol 3 1. 2 cT. 38 3akona PD
«O6 aBTOPCKOM IMpaB€ MW CMEXHBIX [paBax» OHH OCYIICCTBISAIOT TIIOJHBIA KOHTPOJb HAau
pacrpocTpaHeHHeM dK3eMIUBIpoB (GororpamMmsel. [Ipu sToM 3akoHOM Ha3BaHBI I1Ba HamboJee TUITHMYHBIX



crmocoba pacrpocTpaHeHHs (DOHOrpaMM, a HMEHHO HMX NpOAaXa W clada B IIPOKaT, KOTOpbIE He
UCUEPIBIBAIOT cO00M BCEX BO3MOXKHOCTEH MpousBoauTenei ¢poHorpamMM. B paBHOI cTeneHn HEAOMyCTHM
0e3 ux coriaacus BBOJ 3K3EMIUIIPOB (JOHOTPaMM B TPAXKIAHCKUH 000POT IyTeM 0OMEHa, TapeHHs U T.J.

e. IIpoxam

IIpokar ¢oHOrpaMM IO CpaBHEHHWIO C IMPOKATOM BHJICOKACCET IMPEICTABJIACT COOOW OOJNBIIYIO
yYIpo3y UMYILIECTBEHHBIM MpaBaM 00J1afaTeNst SKOHOMUYECKUX MPaB Ha HUX. YTPO3a PUCKA COCTOUT B TOM,
9TO JIIOAU, OepyIine KacceThl Ha MPOKAT, MEPENUCHIBAIOT UX J0Ma Ul CBOUX HYKA. BonmbIIMHCTBO Moaeit
CMOTPUT 3aIMCAaHHBINA (MIIBM OIHMH Pa3, TIOOUTENHN MY3BIKH CIYIIAIOT 3aIFCAHHBIC TPOU3BEICHISI CHOBA U
cHoBa. [lostomy m B Cornamenue TPUIIC, u B JloroBop BOUC 00 ucmonHEHUsX W (PoHOrpaMmax
BBEJICHBI TTOJIOKEHHUS, TPeOyIoIie orpaHUYeHus paBa npokaTta. B yactHoctH, B JloroBope BOUC npaso
pemaTs Bompoc O crade (OHOTpaMMBI B MPOKAT 3aKPEIICHO 3a HMCIOTHUTEISIMH W MPOM3BOIAUTEIIIMH
¢oHorpamm. O6a MeEXIYHApOOHBIX IOKYMEHTa MO3BOJSIIOT TOCYJapCTBaM-YYaCTHUKAM MEHATH
CYIIECTBYIOIIYIO CHUCTEMY BBIIUIAThl BO3HArpa)IE€HU 3a caady B MpokaT Takoil ¢oHorpammsl. Tak,
HalpuMep, €CTh CHUCTEMBI, B KOTOPBIX B3MMAaeMBbIE 3a IPOKAT JICHBIH IMOCTYHAalOT B OOBEIUHEHHS IO
VIIPaBICHHUIO TPAaBaMU WCIIONHHUTENCH W MPOW3BOAMTENCH (POHOTpAMM, a 3aTE€M PACTIPEICITIOTCS MEXKIY
HuMH. EcTb W Jpyrue CHCTeMbl, B KOTOPBIX OIPEOCIIEHHBIM HAJIOTOM OO0JaraloTcs BiaJeNbLIbl
KOMMUPOBAIBLHOTO O0OPYIOBAHUSA M H3TOTOBUTENM TaK HA3BIBAEMBIX YHCTHIX KOMIIAKT-IAUCKOB (T.e. HE
UMEIOIIUX 3amucH). J[pyrodl MOAXO/A, XOTS OH W Jierde peanu3yeTcs, MOXKeT He ompaBaarh cels c
SKOHOMUYECKOH TOYKM 3peHUs. UUCThle KOMIAKT-AUCKA MOTYT OBITh HCIIOJIb30BaHbl, HANpuUMep, s
MEepernuChIBaHNsl HA HUX 3alUCedl C JHUCKOB, B3ATHIX Ha MpPOKaT. XOTS HE MCKIOYEHO, YTO OHH MOTYT
UCIOJb30BAaTbCA Ul BIIOJHE IMPaBOMEPHBIX IeNeH pa3MelleHHs Ha HHUX MacCHBOB KOMIIBIOTEPHOM
“HPOPMAITIH, KOT/a HY’)KHO SKOHOMHUTH 00BEMBI TAMSITH YKECTKUX AWCKOB CaMOro Kommbiorepa. 1 Obu1o
OBl HENpaBWJIBHO O0JaraTh HAJIOTOM TaKOE IPAaBOMEPHOE HCIIOJIB30BAaHHE KOMIIAKT-AHUCKOB IUISL TOTO,
9TOOBI IMETh BO3MOKHOCTB TUIATHTH BO3HATPAYKICHIE UCTIOTHHUTEIISIM.

[IpaBo WCHONHUTENS CIABATh B MPOKAT OMYyOJIMKOBAHHYIO B KOMMEPYECKHX LEIIX (OHOTpaMMy C
3alHChI0 UCIIOJIHEHUS OMPEAETICHO B POCCUHCKOM 3aKOHOJATEIbCTBE HAUMEHEE YAAYHO IO CPABHEHMIO C
JOPYTUMH TIPAaBAMHU HCIIONHUTENS. Bo-TIepBBIX, HCHONHUTENH, CTPOTO TOBOpPS, OOJagaeT HE MPaBOM Ha
cmady B TpoKar (OHOTpaMMBI C 3allUCHI0 WCIONHEHHS, a JHIIb IMPAaBOM Ha IOIYYCHHE OCO0O0TO
BO3HATPaXKJEHMS 3a TaHHBIHA BUJ HCIIOIB30BAaHMs CBOEro UCHONMHEHus. [IpaBo ke Ha ciady pOHOTrpaMMBI B
[pPOKAT MPUHAUICKUT TPOU3BOIUTENO (poHOrpammel (moam. 3 1. 2 cr. 38 3akona PD «O6 aBTOpcKOM
npaBe M CMEXKHBIX IIpaBax»), K KOTOPOMY OHO IEPEXOIUT IMpH 3aKIIOUYEHHH JI0rOBOpa Ha 3alKCh
ucnoiHeHus (mocraHoBku) Ha (oHorpammy (moxam. 5 m. 2 cr. 37 3akona PO «O6 aBTOpPCKOM IpaBe U
CMEXKHBIX TpaBax»). [103TOMY JIHIIb TOT/a, KOTAa (hOHOTpaMMa CO3aHa CAMHM HCIIOTHUTENEM, 38 HHM
COXpaHseTCs MpaBoO CAaBaTh €€ B MPOKAT, XOTs IIPU 3TOM OH BBICTYNAET YXKE B KaueCTBE NPOU3BOIAUTEISL
(hoHOTPaMMBL.

Bo-BTOpBIX, COBEPIIEHHO HE SICHO, KTO M B KaKOM MOPSJIKE MODKCH BBIIUIAYMBATH HCIIOTHHUTEIIO
npuanTaroneecs BosHarpaxacaue. [lommyskr 5 n. 2 cr. 37 3akona P® «O6 aBTOPCKOM IpaBe U CMEXHBIX
mpaBax» OTChUIaeT K cT. 39 3akoHa, KOTOpas IMOCBSIICHA COBEPIICHHO WHBIM BUAAM HCIOIH30BAHUS
WCTIOJHEHHUs, 3alKMCaHHOTO Ha (oHOorpaMMe, OMYyOJMKOBAHHON B KOMMEPYECKHMX MLEJsIX, U chady
(hoHOTpamMM B MPOKAT BOOOIIE HE PETIIAMEHTHPYET.

ITo Bceit BUOUMOCTH, B 3aKOHE JIOMYIIEHa OMIHOKa, KOTOPYI0 HEOOXOAUMO HCIPaBUTh. I10CKOIBKY
MpaBo Ha caady (OHOrpaMMbl B IPOKAT MPUHAMIEKUT, B CYIIHOCTH, HE UCIOTHUTENIO, @ MPOU3BOAUTEINIO
(hoHOTpaMMBI U PEaNU3yeTCcsi UM IIyTeM BBIJAYU Pa3pelieHHH KOHKPETHBIM IOJIB30BATENsIM (OHOIPaMM,
CHAIOLIMM HX B IPOKAT, BO3HArpakJe€HUE 3a JAaHHBIA BUJ UCIOJIb30BAHUSA HCIIOJHEHHMS, 3allUCAaHHOIO Ha
(oHorpamme, TEpBOHAYAIBHO aKKyMyJupyercs Yy mnpousBogutens ¢oHorpammbel. [locnenanuit B
COOTBETCTBUHU ¢ moian. 5 m 2 cr. 37 3akoHa AOKEH IEpeAaTh YacTh MOJTYYEHHOTO BO3HAIPAXKICHUS
UCTIOTHUTENIO, HCIONHEHHE KOTOPOTO 3amnucaHo Ha ¢oHorpamme. IloCKONBKY YyKazaHHAas HOpMa
cOpMyITHUpOBaHA HMMIICPATHBHO, OTKA3 HCIOMHHUTENS OT IMPHYUTAIOMIETOCS €My BO3HATPaXKACHHS 32
JAHHBI BUJ MCIIOJNL30BAaHUS HCIOJHEHUS ObUT OBl HEJCHCTBUTENHHBIM. UTO k€ KacaeTcsi KOHKPETHON
IPOTIOPITHH, B KOTOPOH pacIpenersieTcsl BO3HArpaXkJeHNE, TOIyIeHHOE OT CAaYH (POHOTPaMMEI B IIPOKAT,
TO OHA YCTaHABIMBACTCS IOTOBOPOM Ha 3aITUCh UCIIONHEHMS WIIH TOCTAHOBKH Ha (JOHOTpaAMMY.

3aBepiuas aHalIU3 pacCMaTPUBAEMOTO TpaBa UCIIOJHUTEN, YKaXKEM Ha TO, YTO OHO JIeHCTBYET JHUIIb
B OTHOIICHWH WCIOJHEHHS, 3allMCaHHoro Ha (oHorpamMmy. Ecimu mcmonHeHne ¢ cormacusi MCIIOIHHUTEIS
3a(UKCUPOBAHO Ha BHICO3AIKCH, IIPaBOM Ha CHady ee B IMPOoKaT o0NamgaeT co3maTelb ayIHoBU3yaTbHOTO
MIPOU3BEJICHNS, KOTOPBI HeceT 00A3aHHOCTD IO BBIIUIATE MCIIOJHUTENIO CHEUaTbHOTO BO3HATPAXKICHUS
3a JJAaHHBIN BUJI UCIIOJIB30BAHUS BUICO3AITUCH JIMIIH TOT/IA, KOT/IA 3TO MPSIMO MPELYCMOTPEHO AOTOBOPOM C
HCIIOJTHUTETIEM.



ac. Texnonozuueckue cpedcmea U ynpaejenue npasamu

Jorosop BONC 00 ucnonHeHusX u (oHOrpaMMax COIEPXKUT HMOT0KEHHsI 00 YIIpaBICHUH ITPaBaMH,
B CBOEH CYTH OJITHAKOBBIE C MOJIOKEHHUSAMH TI0 3TOMY BOIIpocy, copMynupoBaHHEIME B [loroBope BOUC
[0 aBTOPCKUM IIPaBaM, KOTOPbIe 00CYKJAIUCh BBIIIIE.

3. Heumymecmeennbte npaea ucnoHumelnei

B PuMckoil KOHBEHIIMM HE COAEPIKUTCS MOJIOKEHUNA OTHOCUTEIBHO HEMMYUIECTBEHHBIX IpaB
UCHOJHHTENEH. DTOT mpoben BocnomHsercs noioxenusmu JloroBopa BOUC 00 wucmomHeHUSIX U
(hoHOTpaMMax, KOTOpBIE HAAETSIOT UCIIONHUATENS TAKUMH HEUMYIIECTBEHHBIMU IMIPaBaMH, KaK IPaBO
Ha UM ¥ IIPaBO Ha 3aIIUTy UCIOJHEHUS OT UCKAKEHUN U MHBIX MOCITaTeIbCTB, 10 CBOMM CBOMCTBAM
CXOHBIMH C HEUMYIIESCTBEHHBIMH AaBTOPCKUMH TIpaBaMu, CPOPMYIUPOBAHHBIMH B TIOJOKECHUIX
bepHckoii koHBeHIMU. BMecTe ¢ TeM B OTHOIIEHUHM HEKOTOPBIX HEUMYIIECTBEHHBIX MPaB JCUCTBYIOT
OTrpaHHYeHHS OOBEKTHBHOTO Xxapakrtepa. Hampumep, orpaHmueHHs TpaBa Ha HWMS B Cclydae
UCTIOJHECHUST CUM(POHUYECKHUM OPKECTPOM MY3BIKAJILHOTO MPOU3BEICHUS. 3/1eCh HET HEOOXOIUMOCTH
B yKa3aHUM MMEHHU Kaxxgoro My3bikaHTa B opkectpe. Ilostomy B Cornmamenun TPUIIC, B momHom
COOTBETCTBHU C bepHCKOW KOHBEHIMEW, Takke HET TPeOOBaHUS O00S3aTENILHOTO COOIIOICHHUS BCEX
HEUMYILIECTBCHHBIX IpaB HCIOJIHUTENEH. B 3TOM, Kak NpeAcTaBiseTcs, HaXOOUT OTPaKEHUE TO
no0OupoBanue, kortopoe umeno Mecto co croponsl CIIHA B xome moaroroBku CornanieHus,
nocKoybKy MMeHHO CoenuHeHHble LIITaThl HE BIOJHE COOTBETCTBYIOT MPUHSATHIM MEXIYHApPOIHBIM
CTaHIapTaM OXpaHbl HEWMYIIECTBEHHBIX TMpaB. @DaKkT BKIIOYEHHWS TNOJOXKEHWH 00 oXpaHe
HEMMYIIECTBEHHBIX TpaB HCIONHUTENeH U npousBoauteneil Gonorpamm B doroop BOUC moxer
satpyauuth s CLIA npucoenuHeHue K 3TOMy JOKYMEHTY.

B 3akone P® «0O6 aBTOpcKOM TpaBe W CMEXHBIX TpaBax», kak u B JloroBope BOUC 006
UCIIOJIHCHUAX W (OHOTpaMMax, HA3BaHBI [[Ba JUYHBIX HEUMYIIECTBCHHBIX IpaBa HCIOTHUTENCH, a
UMEHHO 1pago Ha UMA U NPABO HA 3AUUmy UCNOJIHEHUS UAU NOCMAHOBKU OM 8CAKO20 UCKAICEHUS UU
UHO20 NOCAAMENbLCMBA, CHOCOOH020 HaHecmu yuwepb yecmu u docmourncmay ucnonrnumens. [IpaBo Ha
UMSI O3HAYaeT BO3MOXKHOCTH HCIIOJIHUTENS TpeOoBaTh, YTOOBI TpH JFOOOM HCIIONIB30BAaHUU €Tro
TBOPYECKOW WHTEPIPETAIIUN TPOU3BEICHUS YIIOMUHAIOCh €T0 JECHCTBUTEIHFHOE WIIM BBIMBIIIJICHHOE
UMs, KOTOPOE IIPU 3TOM HE OJKHO UCKaxaThbesl. [IpaBo Ha MM HE MOKET OTUYKIIAThCS U OXPaHsSIETCs
OeccpodHo.

[IpaBo Ha 3alIUTy WCIIOJIHEHUS WM MOCTAHOBKM OT MCKa)XEHUS CPOJHM TIpaBy aBTOpa Ha
3alUTy pEIyTaluHd, TaKk Kak O00eCredrMBacT JIOBEJACHUE HCIIONHCHUS JIO TPEThUX JIMI[ B €ro
NepBOHAYaIbHOM BHUJe. MHBIMH clioBamH, THOOBIE TONPAaBKH, U3MEHEHHS, IOTIOJIHEHHS, KOTOpEIE
MO3BOJIAET JeNaTb COBPEMEHHAas TEXHHWKA, MOTYT BHOCHUTBCS TOJBKO C COTJIacHUsd HWCITOJHUTEIS.
PaccmarpuBaemMoe mpaBo, OJHAKO, HE Orpa)KJAaeT HUCIOJHUTENS OT moApaxkareneil. Hampumep,
ACTPaJHBIN MEBell, My3bIKAHT WU aKTEP HE MOTYT 3alPETUTh APYTUM UCIIOIHUTEISM 3aUMCTBOBAThH MX
MaHepy U GopMy HCIIONHEHUS, XOTsI OBI 3TO, 110 HX MHEHHUIO, HAHOCHUT BPE]] HX PEITyTaIlHH.

Hapsiny ¢ Ha3BaHHBIMH JIMYHBIMH HEHMYIIECTBEHHBIMH IIPAaBAMU HCIOJIHUTENH, O€3yCIOBHO,
o0JamaeT u npasom agmopcmea Ha CBOE UCTIOTHEHUE, XOTsI 3aKOH 0 HEM MPSAMO U He yrnoMuHaeT. Kak yxe
O0TMEYAIIOCh, HUCIIONHEHHE B OTIMYHE OT IPYTHX OOBEKTOB CMEKHBIX IPaB SIBISIETCS PE3yIbTaTOM
TBOPYECKOU AEATEIHHOCTH, IO MOBOAY CO3IaHUS KOTOPOTO BIIOJHE BO3MOXKCH CHOP KaK MEKAY JTHIIAMHU,
MPETCHAYIOIIUMH Ha COAaBTOPCTBO, TaK U MECKIY )Z[eﬁCTBHTeJ'ILHLIM CO3JaTcCJIEM HCIIOJITHEHHUA H JIMIOM,
BBIJAIONINM JYyXKO€ HCIIOTHEHUE 3a CBOE. Pasymeercs, Takoi criop MpaKTHYECKH MOKET BOHUKHYTH JIUIIb
TOr/Ia, KOTJa WCIIONHEHHE 3a(UKCHPOBAHO B 3alMCH M B H3BECTHOW MeEpe «OTOPBAIOCHE» OT CBOETO
cozmarens. JIume mpu3HaHWE 3a HUCIOMHHUTENEM 0cOo00TO IMpaBa aBTOPCTBA CIOCOOHO O0ECTEYUTH €ro
HUHTEPEC B TOM, YTOOBI BCE TPETHH JIMIA CUYUTAIHUCH C (PAKTOM CO3MaHMS WCIONHEHHWS MMEHHO UM, a HE
KaKUM-TTHOO ApYruM JuoM. KoHeuHo, BO MHOTHX CIy4asX NaHHBIH HHTEpEC MOXKET OBITh 3alllHIIeH C
MIOMOIIBI0 MPUHAUICKANIETO HCIOTHUTENO MpaBa Ha WMMs, OJHAKO OTHIONb He Bcerma. Hampumep,
HEBO3MOKHO OIIEPEThCSI Ha JaHHOE IMPaBO IIPH COBIAJCHUM MMEH WCIIONHHUTENEH, aHOHHMHOH 3aIHch
ucnonHeHus U T.1. CKa3aHHOE CBHICTENBCTBYET O MENECOOOPa3HOCTH IMPSIMOTO 3aKPEIUICHUS B 3aKOHE
MpaBa aBTOPCTBA MCIIOMHUTEICH.

b. OxpaHa aBTOpCKHM NPaBoOM NPOMbIILIEHHBIX 00Pa3loB

Kak yxe rosopunochr Bbime, u bepHckas kouBenuus, u Cornamenune TPUIIC oTkpsiBaroT
BO3MOXKHOCTH U TOCYAapCTB-YYaCTHUKOB OCYIIECTBISTH OXpaHy IPOMBIINUICHHBIX 00pa3moB JHOO ¢



ITOMOIIBIO CIIEIUATFHOTO MaTEHTOOOPa3HOTO 3aKOHOIATEIHCTBA, JINOO0 C IIOMOIIBI0 OOBIYHOTO aBTOPCKOTO
npaBa, JU0O C MOMOMIbIO KOMOMHALIMK 3THX ABYX MHCTHUTYTOB. C TOUKM 3peHHs o0iaaarens IpaBa
UHTENJICKTYyaJIbHOM COOCTBEHHOCTH OXpaHa NMPOMBIINIICHHBIX 00pa3IoB Kak OOBEKTOB aBTOPCKOIO IpaBa
HMeeT CBOW MPEHMYIIeCTBa M HefaocTtaTku. K umcimy mpeumyiiecTs cieayer otHectd: 1) mpoctoty (He
Tpebyercss cobmoneHust (hopMansHOCTEH); 2) OblcTpoTy (OXpaHa HACTYMAeT HE3aMEIHUTENbHO); 3)
OTCYTCTBHE TpeOOBaHHs HOBHU3HBI, 4) OTCyTCTBHE TpeOOBaHUS HM300pPETATENHCKOTO YPOBHS H 5)
OTHOCHUTEJIBHO AONTHH CpoK oxpanbl (mokusHeHHbI miroc 50 wiu 70 ger). K OCHOBHBIM HEIOCTaTKaM
criemyeT OTHeCTH: 1) OTCYTCTBHE OXpaHbI MPOTUB HE3aBUCUMOIO CO3JAHHUS MOXOXEro MM UACHTUYHOTO
o0pasiia ApyruM JUIOM U 2) OTCYTCTBHE (B HEKOTOPBIX CTPaHAX) OXPAaHbI TIOTHON KOHGHUTYpAIIHU H3ICITHS.
Kak yxe orMeuanock, OpUTHMHAIBHBIM BHEIIHWN BUJ MPOMBIIUICHHBIX W3AETUH 10 POCCUHCKOMY
3aKOHOAATENECTBY MOXKET OXpaHAThCS JHOO B KAa4eCTBE IIPOMBINUICHHOTO o0pasia, JuOo Kak
NPOU3BEICHUE IEKOPATUBHO-NIpUKIaaHoro uckyccrsa (JIHW) wiu nusaiina. IIpo6iaeMe X COOTHOIICHUS B
COBETCKOH IOpPHIMYECKOI NuTeparype yAeleHO HeMalo BHHUMAaHUS, OJHAKO TaK W HE OBUIO NPEIOKEHO
IOCTaTOYHO YETKUX KPHUTEPUEB WX pasrpanndeHus. Kak mpencraBiseTcs, TaKuX KpPUTEPHEB H HE
CYILIECTBYET, €CIM TOJbKO HE CYUTATh MMHU 3aKPEIJICHHbIE 3aKOHOM KPUTEPUU MATEHTOCIOCOOHOCTH
IPOMBIIUIEHHBIX O00pa3IoB M IIOCIEACTBHS, BBITEKAONIME M3 (DakTa pPErHCTPAIlMM peIIeHHUs Kak
MIPOMEBINIIIEHHOTO 00pa3iia. IHEIMU clioBaMu, 0YCHb MHOTHE U3/ICIIHsI, KOTOPBIE OTBEYAIOT BCEM IPHU3HAKAM
npoussenenus I, moryT ObITh mpU3HAHBI U TPOMBIILIEHHBIMU 00pa3iamu. [103ToMy peub MOXKET UATH
JUIIB O PEKOMEHIANUAX B OTHOIICHUH BBIOOPa BO3MOYKHBIX (DOPM OXpaHbl KOHKPETHOTO M3ICIHS.
Cnenyer mog4yepkHyTh, uTo panee aevicrBoBaBiiee B CCCP 3akoHOIATENhCTBO HE JOIYCKAaJo
JIBOMHOI OXpaHbl OJTHOTO U TOTO k€ 00BEKTa B KAYECTBE MPOMBILLIEHHOTO 00pa3ia u npoussenenus AITH.
Tak, B COOTBETCTBHU C YKa3aHUAMH 110 COCTABJICHHUIO U MoJaue 3assBKU Ha MPOMBIIIJICHHBIN o0pasern oT 24
saBaps 1985 r. skcmepTH3a He NMpPUHMMANIa K PACCMOTPEHHIO 3asBKH B OTHOIICHWUH OOBEKTOB, paHee
MIPUHATHIX W OLCHCHHBIX B YCTAHOBICHHOM TIOPSIKE MO HOPMaM aBTOPCKOTO IpaBa KakK MPOM3BEICHUS
JIIM. B HacTosiiee BpeMs JaHHOE OrpaHUUYEHME, HOCUBLIEE HEKOPPEKTHBIN XapaKTep ¢ TOUYKU 3PEHUs
O0ImMX TOJOKEHHH aBTOPCKOTO MpaBa, B 3aKOHOAATEIHCTBE OTCYTCTBYET. JTO O3HAYaeT, UTO JI000e
npomsBenenue J[1M, orBewaroee yCTaHOBICHHBIM B 3aKOHE KPUTEPHUSIM MaTEHTOCIOCOOHOCTH, MOXKET
OBITh MPHU3HAHO MPOMBILIUIEHHBIM O0pasuoM. Takoe Npu3HaHHE NPUBOAUT K U3MEHEHHMIO IPaBOBOTO
pexnMa 00BEKTa, KOTOPBI C STOr0 MOMEHTa OIpeNeNseTcs He HOpPMaMH aBTOPCKOTO IIpaBa, a
3aKOHOAATENECTBOM O IMMPOMBIIIICHHBIX 00pa3naxX cO BCEMHU BBITEKAIOIIMMHI OTCIOIA TIOCIIEICTBHIMH.

B. Oxpana TONOJIOT M HHTErpajibHbBIX MUKPOCXEM

Haunnas ¢ 70-x rogoB, BeAylIyue NPOU3BOJUTEIN WHTETPATIBHBIX MUKPOCXEM Hayalld T0OOMpPOBATh
BOIIPOC CO3MAHUS OTHACHBHOH CHCTEMBI OXpaHBl TOIMOJOTHH. MX apryMeHT B TIONB3y BBEICHHUS
CICIHATFHONH OXpaHBl COCTOST B TOM, 4YTO pa3padOTKa HOBOH TONOJOTWH, HampuMep, Uil
BBICOKOCKOPOCTHOTO MUKPOIIPOLIECCOPA, MOXET CTOUTh JECATKA MHILIMOHOB [OJIAPOB, TOTAAa Kak
MPAKTUYECKH JIF00asi TOMOJIOTHSI MOKET OBITh CKOITMPOBAHA 32 CAMYI0 HE3HAUUTEIBHYIO YaCTh STOU CyMMBI
nener. [Ipu STOM HOBOW TOMONOTHHM MOJXET HEJOCTAaBATh IPH3HAKA HOBH3HBEL, HEOOXOIMUMOTO JUIS
MOJTY4EHHsI TTATCHTHON OXPaHBl, U OHA MOXET HE BIHCATHhCS B CHCTEMY TPeOOBaHHIA, KOTOPHIM TOJKHBI
OTBEYATh MPEIbSABISIEMbIC ABTOPCKUM [TPABOM JIUTEPATYPHBIC M XYI0KECTBEHHBIC TPOM3BEICHHUS.

MHorue pa3BHUTBIE MHIYCTPHAJIbHBIE CTPAHBI BBEIM CHENHAIBHBIA NPAaBOBOH HWHCTUTYT OXpPaHBI
tormonoruid. OJHAKO MPHHATOE 3aKOHOAATEIBCTBO Majl0 HCHONB3YEeTCs Ha MPAKTHKE MO PAAY HPUYHH.
CoBpeMeHHBIE TIPOU3BOJICTBA MOTYNPOBOAHUKOB COCPEIOTOUYCHBI BCETO B HECKOJNBKUX CTpaHaX, M Malo
BEPOSITHO, YTO OHH OYyOyT CO3DaHBl BO MHOTHX MeECTaX II0 INPHYMHE HCKIIOYUTENHFHO BBICOKHX
KalHUTAIOBIOKEeHUH (IPUMEPHO MILIHAD/ JOJIAPOB HA OJHO MPOU3BOJCTBO), TPEOYIOMIMUXCS LIS TAKUX
COBPEMEHHBIX BBICOKOTEXHOJIOTHYHBIX MPOU3BOACTB. HOBbIE TOMOJOIWHU JKUBYT HA PHIHKE JIMIIb JBA-TPU
roja, MpM 3TOM YK€ Ha BTOPOH TOJ IIEHBI Ha HHUX pe3Ko maaarot. [locienHue pa3paOOTKHU TOIOJIOTHH
MHTETPAIFHBIX MHKPOCXEM MOKAa3bIBAIOT, YTO OCHOBHBIC OJOKM WHTETPAIFHOH MHKPOCXEMBI MOTYT
UCIIONHATBCS aBTOMaraMu. HeKoTopble KOMIAHWM MO MPOU3BOJCTBY TMOJYIPOBOJHUKOB ITATEHTYIOT
OTJIEJIbHBIE YaCTH TOTIOJOTHIA, YTO B JIFOOOM Cllydae JielnaeT MX KOIMMUPOBAaHUE MPOTHBOMPABHBIM aKTOM.
[TooTOMY BBICOKHE PHCKH KONMPOBAHWS, CyIIeCcTBOBaBIIHe a0 /0-X TomoB, K HACTOSIIEMY BpPEMEHH
3HAYUTEITHHO CHU3UIIUCE.

MexayHapoaHbIH JOTOBOP 00 HMHTEIUIEKTYalbHOH COOCTBEHHOCTH B OTHOIICHHHM HWHTETPalbHBIX
mukpocxeM 1989 . 6bUT paTUPUIIMPOBAH TOJIBKO OJTHUM TOCYIapCcTBOM. JI0roBop ObLT BCTPEUYCH B IITHIKH
TaKUMH BETYIUMH TPOU3BOAUTEIIMH OIYIPOBOAHUKOB, Kak CoenuHennbie [1ITaTter AMepuku u SnoHus,
MOCKOJBKY B HEM COJEpXKAUCh TOJOXKEHHUS JMOEPATbHOTO TOJKA, OTKPHIBABIIME BO3MOXXHOCTD
NPUHYAUTENBFHOTO JHIEH3UpoBaHust. O0beM OXpaHBI MO HAIMOHAJIHFHOMY 3aKOHOAATEIBCTBY HEKOTOPBIX
CTpaH OBLT SIBHO HEJOCTATOYEH B CBSI3H C TEM, YTO OHO OBLIO IIOCTPOSHO C YIETOM TOTO YPOBHS TEXHHUKH U
TEXHOJIOTUH, KOTOPBI MMEJICSI Ha MOMEHT ero mpuHsATHS. Hampumep, B TeKcTe 3aKOHOB HCIOJIB30BAJICS



TEPMUH <ITOJYIPOBOIHUKNY», KOTOPHIM HaJeKO HE OXBaTHIBAIOCH IOHITHE WHTETPATBHONH MUKPOCXEMEI,
caenanHoi u3 apyrux marepuaioB. B Cornamenun TPUIIC Obuia npeanpuHsATa MOMBITKA UCIIPABUTH 3TO
nojoxeHue. B cr. 35 roBopHTCS O TOM, YTO «TOCYJapCTBa-YYaCTHHUKU JOTOBAPHUBAIOTCS OOECIEUUTH
OXpaHy TOIOJOTHI HMHTErPajbHBIX MHKPOCXeM ([ajee MO TEeKCTy - TOIMOJOTHI) B COOTBETCTBUH CO
CTaThsIMH CO BTOPOU 10 cefbMyto (3a uckimoueHueM maparpada 3 crateu 6), cratheit 12 u maparpadom 3
ctateu 16 JloroBopa 00 MHTEIIEKTYyaIbHOM COOCTBEHHOCTH B OTHOIICHUHM MHTETPANBHBIX MHUKPOCXEM, U
JIOTIOJTHUTEITLHO 00S3YIOTCS COOMIOAATh CIIECAYIOUTNE MTOJTOKESHUSY.

Onymiennbrit maparpag 3 ¢T. 6 — 3TO U €CTh HONOKEHHE O MPUHYAUTEIFHOM JHICH3UPOBAHUH.
Cratps 36 Cormamenuss TPUIIC BritogaeT B cebs 3HAUMTENBHBIN 00bEM OXpaHBI, HE OrpaHUYECHHOMN
HUKAaKUM KOHKPETHBIM MaTepUaJIOM MJIM TOMNOJIOTHEH!

«Hcxomss w3 monokeHWH maparpada 1 cratem 37, TOCyAapcTBa-yUaCTHUKH IIPH3HAIOT
IPOTHUBONPABHEIMU CJIEIYIOUINE AEHCTBUS, €CIM OHHM COBEpIICHBI 0€3 pa3pemieHus HpaBooOmamgaTess:
UMIOPT, NpOoAaXka WM MHOE paclpOCTPaHEHHE B KOMMEPUECKMX LENAX OXpaHSAEMbIX TOIOJIOTUH,
MHUKPOCXEM, BKIIOUAIOMNX TOMOJOTMH WJIM W3ICTHs Ha 0a3e Takod HMHTETPaTbHOHM MHUKPOCXEMEI,
MOCKOJIbKY OHO COAEPIKUT B ce0e MPOTUBOMPABHO 3aMMCTBOBAHHYIO TOIIOJIOTHIO».

Bbuto OBl CIOMIIKOM CYpOBBIM MPHBIIEKATh K OTBETCTBEHHOCTH JOOPOCOBECTHOTO IOKYTATEIs
OoNbImIoro 00BeMa KaKoi-100 MPOIYKINH, B KOTOPOH OBLIa MPOTHBOMPABHO HCIOJIH30BAaHA TOMOJOTHSL.
[ToaTomMy 3aKOHOAATEIHCTBOM, KaK MPaBUIIO, pa3peniaeTcs J00pOCOBECTHOMY MOKYMATENI0 HCIOJIb30BaTh
MPOAYKIIMIO TIPU YCIIOBUHU BBIMJIATHI pa3yMHOTO TOHOpapa.

Poccuiickas @enepanus BBella OXpaHy TOIOJOTHI HHTErpalbHBIX MUKpocxeM B 1992 r., kornma Obut
npuHT 3akoH P® ot 23 centsdps 1992 r. «O mpaBoBoil OXpaHe TOMOJOTHHA HHTETPATEHBIX MHKPOCXEMY.
Tomomorusi MHTErpalbHONM MHKpPOCXeMbl Kak OOBEKT TMpaBOBOM OXpaHbl MPEACTABISAET CcOOOi
3apuKcUposannoe HA MamepuarbHOM HoCumene NpoCMPAHCHBEHHO-2eOMEMPULECKoe pPACNON0NCEHUe
COBOKYNHOCMU J]IeMEHMO8 UHMESPANbHOU MUKpPOCXeMbl U césA3ell Mexcdy Humu. MaTepuanbHbIM
HOCUTEJIEM TOTOJIOTUM BBICTyMAaeT KPUCTAUI HHTETPalbHOM  MHKPOCXEMBI, TO €CTh YacTb
MOJTYIPOBOJAHUKOBOH IIIACTHHEI, B 00BbEME M Ha IIOBEPXHOCTH KOTOPOH C(OPMHpPOBAHBI AIIEMEHTHI
MOJIyIPOBOJHUKOBON MUKPOCXEMBI, MEKINEMEHTHbBIE COEAMHEHUS U KOHTAKTHBIE MJIOLIAaIKH.

B nonHOM cooTBeTCTBHM ¢ BaIlIMHITOHCKHUM JOTOBOPOM 00 HMHTEIUIEKTYaJIbHOW COOCTBEHHOCTHU B
OTHOIIICHUH UHTETpajbHBIX MHKpocxeM 1989 r. poccuiickoe 3aKOHOATENBCTBO MPEAOCTABISACT PABOBYIO
OXpaHy JHIIb opucuHaibHelm TomomormsM. [lo oOmeMy mpaBWily OpUTHHAIBHOH SBISIETCS BCsKas
TOIIOJIOTHSA, CO3/IaHHAs B Pe3yJIbTaTe TBOPUECKON AEATENbHOCTH aBTOpa. [Ipu 3TOM Tomonorus nmpusHaercs
OpUTHHAIBHOH 0 TeX IMOp, MoKa He ToKa3zaHo oOpaTHoe. OpUTHHAIBHOCTh — OCHOBHOM M €IMHCTBEHHBIH
IOPUIMYECKH 3HAYMMBIHA IPH3HAK, HEOOXOIUMBIH IS IPETOCTABICHIS TOIIOJIOTHH IIPaBOBOH oxpanbl. Hu
BpeMsl CO3/1aHusl, HU BBINIOJIHEHUE (POPMaJIbHOCTEH, IO 00LIeMy NpaBUIly, HE BIUSIIOT HA CaMO NpPU3HAHHUE
TOTIOJIOTUA OOBEKTOM OXPAaHbI, XOTS 3TH OOCTOSATENHCTBA W WIPAIOT M3BECTHYIO POJb B OIpPENEICHUU
IIPaBOBOT'O PEXXHUMa TOIOJOTUH.

Cybvexmamu npas Ha TOTIOJIOTHIO SIBIITIOTCS aBTOPHI, HX HACIECAHUKH, a TaKXkKe JI0ObIe Gu3nIecKue
W IOpUIWYECKHe JIMIA, KOTOpble OONaJaroT HCKIOYUTEIbHBIMH  HMYIIECTBEHHBIMH TIpaBaMH,
IIOJyYEHHBIMM B CWJIy 3aKOHa WJIM JOroBopa. ABTOPOM TOIOJOIMM IPU3HAETCA JIMILO, B pPE3ysbTaTe
TBOPYECKOU IESATETHHOCTH KOTOPOTO 3Ta TOMOJNOTHS Oblia co3maHa. lOpuamyeckoe JIHIIO TpaB aBTOPCTBA
HU MPU KakuX OOCTOATENbCTBAX HE MPUOOpPETaeT W MOXeT o0jajaTh JHUIIb NPAaBOM Ha HCIOJb30BaHHUE
TOIIOJIOTHH. B ciiydae eciu TOMOJIOTHS Co3/1aHa B OPSIKE BBITIOIHEHHS CITy>KeOHBIX 00s3aHHOCTEH MM IO
3aJaHdI0 paboTomaTens, YTO W WMEeT MECTO B OONBIIMHCTBE CIIydacB, CyOBEKTOM TIIpaBa Ha
UCTIOJIb30BaHKE TOIOJIOTHH, 10 00IEMY IPaBUITY, CTAHOBUTCS PabOTONATENb.

Kak yke oTMedanoch, 3aKOH He TpeOyeT OT oOnagaress MpaB HA TOMOJIOTUIO BBIMTOTHEHUS KAKHUX-
160 GpopmansHOCTEl. OHAKO IT0 JKEITaHUIO aBTOpa WM WHOTO MPaBoo0IaaTelsl TOMOIOTHS MOXKET OBITh
3aperucTpUpOBaHa Ha OCHOBE SBOYHOW CHCTEMBI, TO €CThb 0€3 NpPOBEpKH €€ OPUTHHAIBHOCTH, B
CIEIUAIBHO CO3JaHHOM JUIS ATUX Liesell opraHe, a MMEHHO B PoccuiickoM areHTCTBE IO IIPaBOBOM oXpaHe
nporpamMm st OBM, 06a3 MaHHBIX W TONOJOTHH HHTETPAIbHBIX MHKpOCXeM (mamee — ATEHTCTBO).
OCHOBHOE Ha3HAUCHHE pecucmpayuy COCTOUT B CO3JaHUH YCIOBUH, OOJIETYaronIuX MpHU3HAHUE U 3aIlUTy
IpaB Ha TOMNOJOTHMIO B Cllyyae €€ HENPaBOMEPHOTO HCIOIb30BaHUS. PerucTpupys TOIOJIOTHIO,
paBooOIagaTeNb He TOJIBKO IMyOIHMYHO 3asBIISIET O CBOMX MPaBax Ha TOCTUTHYTHIH TBOPUECKHUI pe3ybTar,
HO ¥ OQUIHANTEHO YIOCTOBEPSET TE MIPU3HAKU, KOTOPBIC OTIIHYAIOT €T0 TOMOJOTHIO OT YK€ H3BECTHBIX.

Hpyroii Mepoil, Npr3BaHHOW B U3BECTHOM MEpe OTpaJnTh MIpaBa Ha TOMOJOTHIO OT HAPYIIEHUN WITH,
0 KpaifHel Mepe, 00JIeTInTh MPOIiecC TOKA3BIBAHNS NX HAPYIICHHUS, SIBISICTCS [TOMEIICHIE Ha TOMOJIOTHI
WM Ha W3IENUH, BKIIOYAIOIIEM TOIOJOTHIO, npedynpedumensHol MApKuposKy, CBUIETENbCTBYIOLEH o
TOM, 4YTO TOIMOJNOTHUSA OXpaHsIeTCsd 3aKOHOM M HE MOXeT OBITh UCIONb30BaHAa 0e3 cormacus
npaBooOagaress. YBeaoMIeHHe 00 5TOM JeNaeTcsl B BUE BhIIEICHHOM mporucHoit 6ykebl T («T»,, (T),
T, T*), natel Hayana AEHCTBHUS UCKIFOYMTEIHHOTO MpaBa Ha MCIOJIb30BAHUE TOMOJNIOTHH M WH(OpMaImy,
MO3BOJISIONIEH NACHTU(DHUIIIPOBATH MTPaBOOOIaATENS.



B pesynbpTare co3maHus OpUTMHAIBHOM TOMOJIOTHU €€ aBTOP, a B MPELYyCMOTPEHHBIX 3aKOHOM WU
JOTOBOPOM CIydasX U UHBIC ML, B YaCTHOCTH pabOTOAATENM U 3aKa3uuKd, HPUOOPETaroT psf
cybvexmugHuIX epaxcoanckux npas. HemocpeacTBEHHBIE CO3aTeNN TOIONOTHI HAIENSIOTCS MIPEXIE BCEro
IIpaBOM aBTOPCTBA U NPABOM Ha aBTOpckoe umsl. [Ipeamnonaraercs, 4To OHU, €CIIM MHOE HE MPETYyCMOTPEHO
3aKOHOM WM JOTOBOPOM, CTAHOBSATCS OONAAaTeNsIMM U OCHOBHOI'O MMYIIECTBEHHOIO IIpaBa —
UCKJIFOUUTENIBHOrO IIpaBa Ha UCIOJb30BaHKUE Tonojgorud. CyImHOCTh IIpaBa Ha MCIOJIB30BAHUE COCTOUT B
HCKITFOUNTENIFHON BO3MOXKHOCTH IPaBOOOIAfaTells 0 CBOEMY YCMOTPEHHUIO H3TOTABINBATh, IPUMEHSTh U
PacIpOCTPaHATh MIPUHAIEKALTYIO EMY TOTIOJOIHIO BCEMU AOCTYIHBIMU CIIOCOOAMU U CPEICTBAMU.

HckmounTensHOe MpaBO Ha MCHOJIB30BAHHME TOIMOJOTMHM HOCHT CpouHbI xapakrtep. Craths 10
3akoHa P® «O mpaBoBOW OXpaHE TOIOJOTHA WHTETPATBHBIX MHKPOCXEM» OTPAHMYMBAET CPOK €ro
netictBust 10 romaMu, 9YTO COOTBETCTBYET CIIOXKMBINEHCS MEXAyHApoJHOW mpakThke. Hawamo cpoka
JeHCTBYS TIpaBa Ha MCIIOJIb30BAHUE TOMOIOTHH OMpPEIeIsIeTcsl o Goiee paHHEeH M3 CIEMYIONIHNX JaT: a) Mo
JlaTe TEepPBOTO HCIOJIB30BAaHMS TOMOJIOTHH, MO KOTOPOH NMOHMMAaeTcs HauOoyee paHHSS JTOKyMEHTaIbHO
3a()MKCHPOBAaHHAs JlaTa BBEICHHS B XO3AHCTBEHHBIN 000pOT TAe-mM00 B MHpE 3TOH TOMOJIOTHH WIH
HHTErpalbHOH MUKPOCXEMBI C 3TO# TOMOJIOTHE#l; 0) MO JaTe PEerHCTPaly TONOJOTUH B ATCHTCTBE.

ITpaBoobanarens BIpaBe MOJHOCTHIO MM YACTHYHO TEepeaaBaTh CBOM MMYIIECTBCHHBIC IpaBa Ha
TOIMOJIOTHIO ApYruM juuaMm. I[lpepocraBnenue paspelleHUs Ha UCIOJIb30BAHUE TOMOJOIMH, PABHO KakK M
NOJHAsl YCTyIKa IIPaB Ha TAaKO€ HCIIOIb30BAHUE, OCYLIECTBIIAETCA HA OCHOBAHUH I'PaXXJaHCKO-IIPABOBOTO
noroBopa. K umciy cymiecTBEHHBIX YCJIOBHUH JAaHHOTO JIOTOBOpPA 3aKOH OTHOCHUT BOIPOCHI 00 oOBveMe M
crmoco0ax HMCHONB30BAHHS TOMOJOTHH, TOPSIKE BBIIIATHL U pa3Mepe BO3HArpaKIEHHSA, a TaKKe CPOKE
JeicTBus 1oroBopa. JJoroBop o nepegaue MMyIIECTBEHHBIX MIPAaB HA TOMOJOTUIO0 MOXKET OBITh 3aKJIIOUYEH B
IpOCTOM NMHCBMEHHOH (OpMe M IO COINIALICHUIO CTOPOH 3aperHCTpUpOoBaH B AreHTCTBE. JoroBop o
HOJHOM YCTYIKE BCEX MMYILIECTBEHHBIX IPaB Ha TOIMOJIOTHIO, KOTOpAs 3apEerHCTPUPOBAaHA B ATEHTCTBE,
TIOJTIEIKHUT 00A3aTENBbHOI PErncTpaiy B ATEHTCTBE.

Hapymienne mpaB aBTOpPOB TOMNONOTHII M HMHBIX IpaBooONamaTeNieil CIy>KUT OCHOBaHUEM JUIS
OPUMEHEHHS] K IPaBOHAPYIIMTENSAM IPETYCMOTPEHHBIX 3aKOHOM caxkyuti. HapymieHue mIMYHBIX
HEUMYILECTBEHHBIX IpaB Yallle BCEro MPOUCXOAUT IyTEM HMX OTPHULAHUS WINM NPUCBOCHUS TPETbUMHU
muuamu. Tak, IpaBO aBTOPCTBA MOXKET OBITh HAPYIIEHO ITyTE€M HCKIIOYEHHs U3 YUCIAa COABTOPOB JIMIA,
BHECIIIETO TBOPYECKHI BKJIaJ B CO3/JaHUE TOIOJIOTHH, ITyTE€M BBIAAYM Uy KOH TOIOJOTHH 3a COOCTBEHHYIO
pa3paboTky ® T.n. OCHOBHBIMH CHOCOOAMH 3aIIMTHl JINYHBIX HEMMYIIECTBEHHBIX MpaB SBIIOTCA
TpeOOBaHMUA O NPU3HAHUU HAPYIIEHHOTO WJIM OCIAapUBAEMOr0 IpaBa, O BOCCTAHOBICHUHU MOJOXKEHUS,
CYILLIECTBOBABLIEr0 J0 HApYLIEHUs, U O IPEKpallleHUuH ACUCTBUM, HapylIAIOUIMX [PaBO WIN CO3JAIOIIUX
yrpo3y €ro HapylEeHHUs.

3amura MMYLIECTBEHHBIX IMpaB IMOTEPHEBIIMX OCYIIECTBISIETCS IyTeM MPEeCceYeHUs IeHCTBUI,
HApYIIAIONINX MX MpaBa WIN CO3JAIOUINX YIPO3y UX HapyLICHHS, a TaKKe IyTeM BO3MEIIEHHS yOBITKOB.
Hampumep, mpaBooOnazatens MOXeT TpeOOBaTh HANOXKEHHA 3alpeTa Ha HECAaHKIHOHHPOBAHHOE
IPUMEHEHUE WM TpPOAaXy WHTErPalbHBIX MHKPOCXEM C OXpaHseMod tomonorueid. Yro kacaercs
NPUYMHEHHBIX YOBITKOB, TO OHM IMOJJICKAT BO3MCIICHHIO B IIOJHOM OOBEME, BKIIIOYas HE TOJIBKO
peanbHBI yuiep0, HaHECEHHbIH ITOTEPIEBIITNM, HO U YITYIIEHHYO MU BBITOIY.

ITomMuMoO BO3MemIeHHS NPHIMHEHHBIX YOBITKOB IO YCMOTPEHHIO CyJa MM apOHTpaKHOTO CyZa ¢
NpaBOHAPYIIUTENS MOXeT OBITh B3bIcKaH mTpad B pasmepe 10% OT cyMMBl, IPHUCYKIASHHOH CyIOM B
HOJB3y WCTHA. YKa3aHHBIA IITpad) HamaraeTcss Ha IPABOHAPYIIMTENS B CIydae HEOJHOKPATHOTO WIIH
rpy0oro HapyIeHus MIpaB MOTEPIEBIIEr0 U B3BICKUBAETCS B TOXOA PECITyOIIMKaHCKOTO OropkeTa PO,

I'. Oxpana 6a3 JaHHBIX

C‘{I/ITaeTCH, YTO BBCJACHHC OXpPaHbI 0a3 NaHHBIX aBTOPCKHM IIPpaBOM HEOIIpaBAaHHO, IOCKOJIbKY
TakOW OOBEKT NPAKTHUCCKH HE SBILICTCS PE3yIbTaTOM HMHTEIUICKTYaIbHON aesTenpHOCTH. Hampumep,
TOPOJACKOM Tele(OHHBIH CIPABOYHUK — 3TO IMPOCTO MOIOO0pKa TaHHBIX 00 aboHeHTaX Telae(OoHHOH ceTH,
cocraBiieHHas B aidasutHoM mnopsiaxe. Jorosop BOVIC 06 aBTOpcKHX mpaBax OTIMYAETCs OT IOJOOHBIX
YCTOABIIUXCA B3TJIAA0B U BBOAUT CIICAYIOIIIEC TIOJIOKECHUE:

«COOpHHKH ITaHHBIX WIH JAPYTHX MaTepPHAalOB, CIACIaHHBIC B JIIO00H (hopMme U SBISIOIIHE cOOOH
pe3ynbTaT WHTEJUIEKTYaJbHOW JEATENbHOCTH, BBIPA3MBINEHCA B TOM, KaK OHH COCTaBISINCH WM
NOAOHPAINCH, TO/IeKAT OXpaHe Kak TakoBble. OXpaHa He pacHpOCTpaHseTCs Ha caMd JaHHbIE |
MaTepHaNbl U IpefocTaBisieTcs 0e3 ymepoa aBTOPCKAM IpaBaM Ha JaHHBIC WIIH MaTEepPHANbl, BXOIAIINE B
COOPHHUK.

Jlaxke ecnu COINIaCUTBCS C TeM, YTO Mpoleccy moadopa WHQopMalKu He MpUCYIe TBOPYECKOE
Hayvajo, cama 1o cede pabora momoOHOro pojsia TpeOyeT 3HAUNTEIIBHBIX MaTepHAILHBIX 3aTpat. Hampumep,
Ha CO3JaHHe KOMIBIOTEPHOHW MPaBOBOW 0a3bl, BKIIOYAIONICH MaHHBIE O 3aKOHAX W IMOJ3aKOHHBIX aKTaX,
npuHATHIX 3a nocnenuuit 100 ner, TpaTsrcs Gonbiune AeHBTH. B M3BECTHOM cMBbICIe 00MafaTeNb Takon



0a3bl TaHHBIX 3aIIUIICH JOrOBOPHBIM mpaBoM. Ecnu 6a3za paboraer B pexume «0n line», moxp3oBaresns
MOJIMUCHIBAET JAOTOBOP O MOMEHTa MONyueHHs Konxa JocTtyma kK 0asze. C apyroil cropoHsl, eciu 6asza
JIAHHBIX pa3MellaeTcsl Ha KOMIAKT-AMCKaxX M TMPOJAETCS B Mara3MHax, HET HHUKAKOro IMPaKTUYECKOTO
crocoba 3aKiIYaTh AOTOBOP ¢ KaxapiM mokymnarenem. CocraButenn 0a3pl JaHHBIX (BHE 3aBHCHMOCTH OT
ee opMbl — HamedaTaHa OHA WIIH BBIMYIICHA HAa KOMITAKT-JUCKE) XOTEIH ObI MOMYYUTh OXPaHy CBOHX
npaB Ha Hee. [loaToMy mpescTaBnsieTcs BecbMa BeposTHBIM, uTo BOUC paspaboTaeT caMOCTOATENbHBIN
MEXIYHApOIHEIH JOTOBOP MO OXpaHe MpaB Ha 0a3bl MaHHBIX. BeposTHO Takke, 9TO B 3TOT JOTOBOP BOMIYT
nonoxenust Jlupextusbl EBpomneiickoro Cosera (Mapt 1996 r.) 06 oxpane 6a3 naHHbix. IToi J[UpeKTUBOI
YCTaHOBJICH IISITHAAIATWICTHUI CPOK OXpaHbI MpaB Ha 0a3bl NAaHHBIX, KOTOPBIE XOTS M HE MOTYT OBITh
00BEKTOM aBTOPCKOTO MPaBa, TEM HE MEHEE, SIBISIOTCS PE3yIBTaTOM 3aTPAaueHHBIX 3HAUNTEIBHBIX YCIITHH.
[Nonp3oBaTenu 0a3 JAHHBIX TOKHBI CBOOOIHO KOMUPOBATEH M HCIOIH30BATh HEOOIBIINE IO 00BbEMY YacTH
otux 0a3. Ecnm cocrtaButens 0a3pl BHOCHUT B HeEE CYIIECTBEHHbIE HM3MEHEHHS U JIOMOJHEHHS,
MoauduIpoBaHHast 6a3a MOIydaeT OXpaHy Ha CIEAYIOIINE MATHAANAT JICT.

IMon 6a3off maHHBEIX TOHHMAaeTcsi OOBEKTHBHAs (QopMa TpeACTaBICHUS U OpTaHU3AINU
COBOKYIHOCTH JaHHBIX (CTaTei, pacueToB W T.I.), CHCTEMAaTH3UPOBAHHBIX TAKUM 0OPa30M, YTOOBI 3TH
JIaHHBIE MOTJIM OBITh HaliieHbl U 00padoTaHbl ¢ momoIibio DBM. B Poccun, kak v B OOJBIIMHCTBE IPYTHX
cTpaH, 0a3bl JaHHBIX MO CBOEMY IIPABOBOMY DPEXHMY IpPHUpaBHEHBH K cOopHUKam. Kak u BO BCSIKOM
cOOpHUKE, pe3ysIbTaT TBOPUYECKOH NEATENPHOCTH 3/1€Ch BBIpAXaeTcs B 0COOOM MOAOOpEe W OpraHU3aIuu
JAaHHBIX, HE3ABUCUMO OT TOTO, SIBJISIOTCS JIU CAMH OTH JaHHBIE 00bEKTaMHU aBTOPCKOTO TpaBa.

BMmecte ¢ TeM B CKOpOM BpeMEHH C y4eTOM MpPHHATHIX Poccuiickoii denepanueit 00s3aTenbeTB MO
Cornamenuto o napTHEpPCTBe U coTpyaHuuecTse ¢ EBponeiickum coro3oMm B Poccun gomkHa ObITh BBElleHA
ocobas mpaBoBas OXpaHa M TaKUX 0a3 JaHHBIX, B CO3/IaHUE KOTOPBIX HE BIOKEH TBOPUYECKUU TPy B BUIC
OPHUTHHAIBHON IMOIOOPKH WM CHCTEMBI PACIIONIOKCHNS HH(POPMAINY, HO 3aTPAuCHBI 3HAYNTENEHOE BPeMs
U MarepuajibHble pecypchl. OxpaHa MOAOOHBIX PE3yNbTaTOB OT KONMPOBAHHUS IPEACTABIAETCS BIIOJIHE
OTpaBJaHHON U cBoeBpeMeHHOH. [1o cBoel cymHOCTH Takue 0a3bl NaHHBIX BechMa ONU3KH K 0OBEKTam
CMEXKHBIX TIpaB, B CBS3M C YeM HX IPABOBOIM PEKHM MOXKET OBITh ONIpENeNeH NMPUMEPHO TaKUM K
o0pazoM, Kak 1 pexuM (GOHOTpaMM U mepenad 3pupHOro WM KabebHOTO BEIIaHuUs.



IX. ToBapHbIe 3HaAKHU

A. Teoplm OXpaHbI TOBAPHBIX 3HAKOB
1. Oxpana npaB norpedureis

[laTeHTHOE W aBTOpPCKOE MPaBO OXPAHSIOT MpaBa MOTPEOUTENS JHIIL B KOCBEHHOU Qopme,
TOTJa Kak TOBapHble 3HAKW WM 3HAKH OOCTYyXHBAaHHA CIy)KaT HWHTEpecaM IOTPEOHUTENsT CaMbIM
HETOCPEICTBEHHBIM 00pa3oM. [laTeHTHOEe M aBTOPCKOE IMPAaBO CTUMYJIUPYIOT H300pETaTeILCTBO H
CO3/IaHUE XYM0KECTBEHHBIX NpOM3BeACHWH. WM KakIplii MOTpeOUTENb BHOCHT CBOIO JIETITY B 3TO
CTUMYJIMPOBaHHE, TUIaTs Oojiee BBICOKYIO IIEHY, KOTOPYIO YCTaHAaBIMBAeT Ha MPOIYKT OO0JafaTeib
UCKITIOUYUTEIHHOTO TIpaBa Ha HETO, MTOCKOJIBKY OH IMOJB3YETCS CBOMM MOHOIIOIHHBIM TOJIOKEHUEM. 3a
3Ty IeHY NOTPEeOUTENh TOTyYaeT HEMEUICHHBINH JOCTYI K HOBOM MHTEIICKTYalbHONH COOCTBEHHOCTH
0ojiee BBICOKOTO KadeCTBEHHOTO YpPOBHSA. B KOHEYHOM WTOre, MO HMCTEYCHHHU CPOKa OXPaHbI
ABTOPCKUM WM TATCHTHBIM T[PaBOM, IMOTPEOUTENIh YXKE HE OIUTAYMBaeT JOCTyNa K 93TOH
COOCTBEHHOCTH. B oTiMuMe OT 3TOro TOBapHBIA 3HAK CIYXHT [OTPEOMTENIO cpazy H
HETIOCPE/ICTBEHHO. BaXHBIM acmeKTOM IIeHBI TOBapa SIBISIETCS BO3MOXKHOCTH [UIS TOTPEOHTENs
ONpEIEeNUTh T€ KAauecTBa U CBOMCTBA, KOTOpbIE €My HyXHbl. lIpom3BoauTenu ToBapa, UMEKOULIETO
TOBapHBIN 3HAK, CHJIBHO 3aWHTEPECOBAHEI B TOM, YTOOBI TIOJIICP>KUBATH BHICOKHM CTAaHAAPT KAa4eCTBA.
[ToaTomy, Korga MOTpeOUTETh HAXOIUT TOBAPHBIN 3HAK C HY)KHBIMH €My XapaKTePUCTUKAMU, eMy yiKe
HE HYXKHO TPATUTh YCWINs HU HA KAKWE JOIOJHHUTEIIBHBIC IIOUCKHU.

MHorue noTpeOUTeNId MHOTJAa MPUOOPETAIOT 3aBEOMO IMUPATCKYIO MPOIYKIIMIO, MOCKOJIBKY
3HAIOT, HApUMEp, 4YTO MHUPATCKUE KOMIBIOTEPHBIE NPOrpaMMbl HIEHTUYHBI JOPOTOCTOSIINM
opurnHanaMm. Ho, kak mpaBuiio, JIOAM cTaparoTcs u30eratb TOBAPOB C IMOMJENBHBIMH TOBAaPHBIMU
3HaKaMH, IIOCKOJIbKY BEJIMK PHUCK IIOJy4eHMs] TOBapa IUIOXOro KadecTBa. K coxxaneHuro, B
HAI[MOHAIILHOM 3aKOHOJATeIhCTBE MHOTHUX CTpaH He uMeeTcs 3(PQEKTUBHBIX MEp, HCHOIb3YS
KOTOpBIE, MOTpeOnTeNh, OOMaHYTHIM (aNbIIMBBIM TOBapHHIM 3HAKOM, MOT OBl 3allUTHTH CBOHM
UHTEPECHl B CyJ€, IOCKOJIbKY BPEMEHHBIE M MAaTE€pUAIbHBIE 3aTPAThl 3aBEJOMO IPEB30MAYT
BO3MOXHYIO KOMIICHCAIIMIO. 3aIUTy WHTEPECOB MOTPEOUTENIE MOTYT OCYIIECTBIATH CIECITHAIBHEBIC
TOCYIApCTBEHHBIE YUPEXKACHUSA, KOTOPbIE MPUHHUMAIOT MEpPbl AJIMUHUCTPATUBHOIO M YIOJIOBHO-
IIPAaBOBOI'0 XapakTepa IPOTUB Te€X, KTO NOJJAEIbIBAET TOBAapHbIE 3HAKU. J[pyrMM Ba)KHBIM CPEICTBOM
00OpBOBI ABIISETCS CyNIeOHOE MpeCiieIOBAHNE HEUUCTRIX Ha PYKY KOHKYPEHTOB.

Jo HenmaBHero BpeMeHH NpobjJeMaM OXpaHbl TOBapHBIX 3HAKOB B Poccuu yaensyioch Maio
BHUMAaHMSI B POCCHIICKOM 3aKOHOJATENbCTBE W B Iopuanueckod Hayke. OTHOLIEHUS, CBA3aHHBIE C
UHAMBUIyaJIU3alMed TOBapOIPOM3BOAMUTENEH, HE HMENU 3aKOHOAATENBHOM  periaMeHTaluuu |
PEryJIupoBaIKCh JHUIIb MAJIOAOCTYTHBIMU U 3a4acTyI0 YCTapEBLIMMHU IMOA3aKOHHBIMU aKTaMu. B ycrnoBusx
TUT@HTCKOTO MOHOIOJIM3Ma M TOCIOACTBAa TOCYAapCTBEHHOW COOCTBEHHOCTH, C OJHOM CTOPOHBI, W
OTCYTCTBHSI KOHKYPEHIIMHA M CKYIOCTH TOBAapHOTO pBHIHKAa — C APYroH, 3aboTa 00 WHAWBUAyaTH3AINN
MIPOM3BOJUTENEH W BBIMYCKAEMBIX FMH TOBApOB OblTa MPAKTHYECKH HEHYXHOHW. CleCTBHEM 3TOTO
SABUJIOCH KpaliHEe HE3HAYHTeJIbHOE IO CPAaBHEHHIO C MaciiTabaMu CTpaHbl YHCIO PErHCTPUPYEMBIX
UHIUBHUYyaTbHBIX 3HAKOB OXPaHbI, OTCYTCTBHE CIIOPOB O HApYIIECHHH NPaB HA HUX B CyAeOHOI MpakTHKe,
crmabasi TeopeTHyecKas pa3paboTka mpoOiieM, CBI3aHHBIX ¢ (UPMEHHBIMH HAUMECHOBAHUSMHE, TOBAPHBIMU
3HaKaMUu ¥ IPYTMMHU aHAJIOTUYHBIMH 00BEKTaMH MPOMBIIUIEHHOW COOCTBEHHOCTH.

C mepexolloM K PHIHOYHON 3KOHOMHKE OTHOIIEHHE K YKa3aHHBIM OOBEKTaM CTalo KOPEHHBIM
00pa3oM MEHSThCS. PRIHOUHBIA MEXaHU3M YyTKO pearrpyeT Ha PeakIvio MOTpeOuTeneld Ha MPOU3BOAMMEBII
TOBap. BBHISBICHHBI HEYAOBIETBOPEHHBIH CIPOC MOTpeOUTENel HAa TOT WIM HHOM HPOAYKT CIIY>KUT
CTUMYJIOM JUISl pa3sBUTHUS NIPOU3BOACTBA. VMeronuiicss BakyyM OBICTPO 3aIlONIHSIETCS TOBApaMH, HyKHBIMU
notpebuTensiM. B 3THX yCHOBHSIX OUYeHb BaXXHO OOECHEYUTH BO3MOXXHOCTH WHAWBUAYAITH3AINN
MpeajaraeMplX TOBApOB W YCIYI, B 4Y€M B PAaBHOM CTENEHM 3aWHTEPECOBAHbl U INPOU3BOIUTENH, U
notpeOutenu. [apaHTupys mnpaBa Ha BBICTYIUIGHHE B XO3SHCTBEHHOM O0OpOTE MOA COOCTBEHHBIM
UHIUBUIyaTbHBIM HMEHEM, Ha 0003HaYCHHWE MPOM3BOAMMBEIX TOBAapOB W  OKA3bIBAEMBIX YCIyT
OINpe/IeTICHHBIMY CHMBOJIAMU WJIM HaWMMEHOBAaHUSAMH M OOECIeuyuBas MX 3allUTy B Cily4ae HapylIeHus,
3aKOH CO3[]aeT HEOOXOAMMBbIE MPEANOCHUIKH JUI Pealu3alii yKa3aHHONH BO3MOXKHOCTH.

ToBapHBIf 3HaK M 3HAK OOCITY)XUBaHMSA, KOTOPBIMH MAapKHUPYIOTCS IPOH3BOJMMBIE TOBaphl H
OKa3bIBaCMBIC YCIYTH, SIBJIAIOTCS aKTHBHBIM CBSI3YIONIMM 3BEHOM MEKIY M3TOTOBUTEIEM U HOTpeOUTEIEM,
BBICTYNast B poJid O€3MOJIBHOIO MpojaBia. Hapsny ¢ oTnuuTenbHO (yHKUMEH MOIMyIsSpHBI TOBAapHBIHA
3HaK BBI3BIBACT y MOTPEOUTENCH ONpeieieHHOE MPECTABICHIE O KadeCTBE NMPOAYKIMU. SIBISSACH CBOETO
polla BU3UTHOW KAapTOYKOW MPEINPHUATHS, TOBAPHBIM 3HAK OOSA3BIBACT IMPEINPHUATHE JOPOXKHTH CBOCH



peryTanieil ¥ MOCTOSHHO 3a00THTHCS O MOBBIIIEHUH KadecTBa BBITyCKaeMOH MM mpoxykuuu. OnHOH u3
BO)XHBIX (YHKIMH TOBApHOTO 3HAKa SABISIETCS TaKXKe pEKJIaMa BBIIYCKAaEMbIX H3AEIUN, MOCKOIbKY
3aBOCBABIINH JOBEpUE MOTPEOUTENEH TOBApHBIN 3HAK CHOCOOCTBYET NPOIBHKEHUIO JIIOOBIX TOBApOB,
MapKHpPOBAaHHBIX AaHHBIM 3HaKOM. Ha MHpOBOM pBIHKE IIeHa M3/IEJIUH C TOBAPHBIM 3HAKOM B CPEIHEM Ha
15—25% BblmIe, 4yeM IleHa aHOHMMHBIX TOBapoB. HakoHel, TOBapHbBIH 3HAaK CIYXHT JUIS 3aIlUTHI
BBIITyCKAaeMOH MPOYKIIMY Ha PBIHKE U TIPUMEHsETCsl B 00ph0e ¢ HeT0OpOCOBECTHOH KOHKYPEHIIUCH.

2. OxpaHa oT HeI0OPOCOBECTHON KOHKYPeHINH

3aKOHOJATENLCTBO O TOBapHBIX 3HAKax 3alllMIIaeT IPOU3BOIUTENEH TOBapoB M YCIYr OT
KOHKYPEHTOB, MOJAJIENbIBAIOIINX UX TOBApHbIE 3HAKU U 3HaKH 0oOCIyXHBaHUA. B oTiinune ot norpedutens
IPOM3BOAMUTENL TOBapa 3a4acTyio 00JagaeT CpeiCcTBAMHU M CTHUMYJIaMM, YTOOBI B CyJeOHOM HOpSIKE
OTCTOSITH CBOM IIpaBa Ha TOBapHBIN 3HaK. B cyneOHOM mopsake MOKHO HE TOJBKO IPECIEN0BATh IPOCTOE
MUPATCTBO, HO U PEIIaTh CIOXKHbIE IOPUAMYECKUE BOIIPOCH], TAKUE, KaK CTENIEHb CX0KECTH JIBYX TOBapHBIX
3HaKoOB. VIMEHHO HaJW4he OXpaHbl TOBAPHOI'O 3HAKa MOOYXKIaeT MPOU3BOIUTENEH yIydliaThb KaueCTBO
CBOUX TOBapOB, IOCKOJIBKY 3aIllUTa TOBAPHBIM 3HAKOM MOXKET IMPUHECTH OOoJIbIe 371, 4eM ao0pa, ecin
3HaK acCOLMHUPYETCSl C HU3KOKAaYeCTBEHHBIM MNpoAykToM. Hampumep, aBHakoMIaHusi, ¢ camoJeTaMu
KOTOPOH 4YacTO MPOUCXOIAT aBapHM, O4Y€Hb OBICTPO MOTEPSIET KIMEHTOB, KOTOPBIE YHAYT K KOMITaHUSAM-
KOHKYpPEHTAaM.

b. Me:xxnynapoaHasi OXpaHa TOBapHbIX 3HAKOB
1. Iapuxkckas KOHBEHIUS

[Mapmxckoii KOHBEHITMEH BBIPAOOTAaHO HECKOIBKO BAXKHBIX 0a30BBIX MPHUHIIMIIOB B OTHOLICHHH
TOBapHBIX 3HAKOB, HO MpPH 3TOM OHA HE JMILIEHAa U CEephe3HBIX HenocTaTKoB. KoHBeHIMeW BBOAMTCS
HAIIMOHAJIBHBIA PEXHUM OXpaHbl TOBAapPHBIX 3HAKOB W MpaBMJa MX perucrpauuu. [Ipuoputer ToBapHOTrO
3HaKa yCTaHABIHMBAETCS 110 JaTe MOJAuu 3asBKU B cTpaHe—ydacTHUIC KoHBeHIIMN cpokoM Ha 6 MecsIeB.
B KonBeHniuu nepedncieH psij CHUTyalui, B KOTOPBIX YYaCTBYIOIIME B HEH CTPaHBI MOTYT WM JTOJKHBI
OTKazaThcd OT perucrpanuu. IIpu Bcem 3TroM KoHBeHIMS He paspelnia Bcex BOMpocoB. Perucrparnuio Bee
PaBHO HAIO OCYLIECTBIATH B KaXKJOH M3 CTpaH, B KOTOPBIX HCTpeOyeTcst oxpaHa TOBapHOro 3Haka. Ot
CTpaH-y4acTHHI HE TpeOOBaJOCh CO3MAHUS CIICIHATBHOM PETUCTPALMOHHONH CHCTEMBI 3HAKOB
obcmyxuBanus. KoHBeHmmeidl He mpemycMoTpeHO TpeboBaHmi K 3((eKTHBHON mpaBOBOW OXpaHe
TOBAPHBIX 3HAKOB M 3HAKOB 0OCITYKUBaHHUSI.

IMapmxckass KOHBEHIHUS 10 OXpaHE TIPOMBIIIICHHOW COOCTBEHHOCTH, YICNSIOMAs 3HAKaM
JOCTaTOYHO OOJBIIOE BHHUMAaHWE, COINCPKUAT PsI BaXKHBIX IIPABHI, OMPEHCILIONNX TPHHIUIE UX
MPaBOBO oXpaHbl B cTpaHax — wieHax [lapmwxckoro coroza. B wactHocTu, KoHBeHLHMs 3akpemisieT
IpaBuiia O TPHOPUTETHOM CPOKE MPH PErHCTpaliK 3HAKOB, cocrapistomeM 6 mecsime (m. 1 cr. 4), o
HE3aBUCHMOCTH TOBapHBIX 3HAKOB B Pa3iMYHBIX cTpaHax I[lapmxckoro corosa (ct. 6), o 3ampeuieHun
WCTIOJIb30BAHUA B KaueCTBE TOBAPHBIX 3HAKOB T'OCYJApCTBEHHON CHUMBOJHMKH, O(UIIMANBHBIX Ha3BaHUU U
9MOTIEM MEXIYHApOJHBIX OpraHu3anuii (ct. 6 ter), o JOMyCTHMBIX OCHOBAHMSX OTKa3a B PETHCTPAIlHN
ToBapHbIX 3HaKoB (cT. 6 quinquies) u ap. OmHako cama IlapwKckas KOHBEHIHS HE CO3MaeT MEXaHH3Ma
MEXyHapOJHONH OXpaHbl 3HAKOB, TaK KaK CBS3BIBAET IPENOCTABICHHE OXPaHbl C HUX 00s3aTeNnbHOI
perucrpanuei B cTpaHax — wieHax llapmkckoro coro3a. VCKiIroueHHE COCTaBISIOT JIMIIb Tak
Ha3bIBacMbIe OOIIEN3BECTHRIC 3HAKH, KOTOPEIM OXpaHa 00eCIeUNBACTCSI HE3aBUCHMO OT PETHCTPAIIHH.

2. Maz[pm[cxoe corjialieHue o Memnyﬂaponﬂoﬁ perucrpanv TOBaAapHbIX 3HAKOB

[Mpunsroe B 1891 r. B Magpuae CornameHne o MEeXIyHAPOIHOW PETHCTPAIlH TOBAPHBIX 3HAKOB
ObUIO 3HAYMTEIBHBIM IIATOM B YJIY4YIIEHUHW cUTyanuu. B coorBercTBuHM ¢ CoOIVIallleHHEM OTKPBLIACh
BO3MOXHOCTb IIPEAOCTABJICHUA €AWHOI'0 TOBAPHOI'O 3HAKa [UJIA HaHHOHaHLHOﬁ u Me)K}Z[yHapOZ[HOﬁ
pETUCTpAlliy, KOTOPHIH OyAeT NpU3HABATHCS BCEMH CTpPaHAMH-YYacTHHIIAMH, YTO B 3HAYUTEIHHOM
CTEIIEHH TOMOXXET CHHU3UTh CTOMMOCTH 3arpar. Ho Majapujackoe coriamieHue HUMeeT U PAl CBOUX
HEJIOCTAaTKOB. Bo-MepBbIX, KOT/Ia OHO MPUHUMAJIOCh, B OOJIBIIMHCTBE CTPaH PErUCTpalys MIpOBOIMIACE O3
nu3ydeHus: 3Haka. M 3tor dakr Hamen orpaxkeHue B psne nonoxenuid Cornamenus. [Ipexne Bcero, B
MOJIOKEHUH O JIByXATAllHOM TIpollecce pPETUCTpalldd. CHauyala Ha HalUOHAJbHOM, a 3aTeM Ha
MCXKIAYHAPOJHOM YPOBHE, KOTOPBIM 3asABUTCIIb U3 CTPAHBbI, T'AC MPOBOAUTCA THIATCIBHOC M3YYCHUE 3HAKaA
Wi TpeOyeTcss ero MpakTHYeCKOe HCIIONB30BAHUE [0 PETUCTPAIUHM, CTAaBUTCA B MEHEE BBITOJHOE
monoxeHne. Bo-BTOpBIX, TOT (aKT, YTO HAMOHAIBHBIE PETUCTPAIMOHHBIC MHCTAHIIMM MOTYT OTKa3aTh B
peructpau TOJBKO B TEYCHHUE OJHOr0 roaa, ACJIacT CPOK, OTBOHHMLIﬁ Ha U3YYCHUEC 3HAKa, CIHIIKOM



KOPOTKHM [UTSI IPOBEICHISI CEPhE3HOM pabOTHI Aa elle B yCIOBUAX OOJNBIION 3arpyKEHHOCTH. B-TpeThux,
OTHOCUTEIBHO HU3Kas OIUIaTa YCIOyr MO PETUCTPALUN B HAIMOHANBHOM ClyX0e HE MOXET MOKPBITh
PacxomoB Ha MPOBEACHHUE CEPhE3HOTO UCCIECIOBAHIS 3asBKU. B-ueTBEepThIX, CHCTEMa IICHTPAIN30BaHHOTO
oclapuBaHMs, Korja IpU3HaHUE HEIEHCTBUTENIBHOCTH PETUCTpallil B CTpaHe IepBOHAYaIbHOM
peTHCTpalul UMEeT MOCIECACTBUEM HENEHCTBUTENBHOCTh TOBAPHOTO 3HAKa BO BCEX CTpaHaXx,
YIOBICTBOPSICT 3asBUTENCH M3 TEX CTpaH, IJe 3HAKM YacTO OCHapUBAalOTCsA. B cBi3M co BceM 3THM
Coenunennsie [1ITaTel, MEROIINE caMblid OOJIBIION PHIHOK TOBAPOB, CHAOKEHHBIX TOBAPHBIMH 3HAKAMH, HE
BCTYHArOT B MaJpHICKOE COTTIallICHUE.

Manpuackoe corniamieHue 0 MeXIyHapoXHOW peructparmu 3HakoB 1891 r. B HacTosimiee Bpems
ABJIIETCSI OCHOBHBIM MEXIYHapOAHBIM JIOTOBOPOM, HAIpPaBICHHBIM Ha MPEOJOJCHHE MPHUHLIMIIA
TEPPUTOPHUATILHOCTH B OXpaHe TOBApHBIX 3HAaKOB. Poccuiickas denepaius yuacTByeT B 3TOM COIVIAILIEHUH
Kak npasonpeeMHUK CoBeTckoro Coro3a, KOTOPbIH npucoenuauics K Hemy B 1976 r. CymHOCTh JaHHOTO
CornaieHusi COCTOMT B TOM, 4YTO TOBapHBIA 3HAK, 3aperHCTPUPOBAHHBIN B MeXayHapoIHOM OrOpO
HHTEIUIEKTyalbHOU cobcTBeHHOCTH (T. JKeHeBa), monyuaer B cTpane, yyacTBytomieid B COrllaleHun, TaKyo
e OXpaHy, Kak ecid Obl OH ObLT 3asBieH TaM HemocpenctBeHHo (m. 1 cr. 4). DTo o3Hawaer, 4TO
Manpuackoe coryamieHne He CO37aeT €IMHOrO IPaBOBOrO peXHMa TOBAPHOTO 3HAaKa BO BCEX CTpaHAX-
VUYaCTHUIAX, a JIUIIb O0JIerdaeT Mpoueaypy MOIYUIeHUs OXpaHbl Cpa3y BO MHOTHX CTpaHaxX, W30aBISs OT
HEOoOXOIMMOCTH PEruCTpallii TOBApPHOTO 3HaKa B KakaoH otnenbHOW crpaHe. C 1 ampens 1996 r. crano
BO3MOJXHBIM TIOJIYUYCHHUC €AWHOI'0 OXPAaHHOI'0 AJOKYMCHTA, Z[eﬁCTBHTeJ'ILHOFO U1 BCEX ToCyaapCTB —
ydacTHUKOB CorJamieHusl.

3asBKa Ha MEXIYHAPOJHYIO PETHCTPALMIO, KOTOpask MOJAeTCsl uepe3 MAaTeHTHOE BEIOMCTBO CTPaHbI
npoucxoxaeHus (ct. 19 3akona PO o ToBapHBIX 3HAaKaX), OQOPMIIETCS MO SAWHBIM MPABUIAM U JODKHA
ObITH TpeAcTaBIcHa Ha OnaHke, mnpennucaHHoOM WucTpykuuei. [laTeHTHOe BEIOMCTBO CTpaHBI
MIPOUCXOXKJIEHUS] YJOCTOBEpSAET, YTO [JaHHblE, NPUBOJUMBIE B 3asBKE, COOTBETCTBYIOT JaHHBIM
HAIlMOHANBHOTO pEeecTpa, M YKa3blBaeT MAaThl M HOMEpa 3asBKU W PETHCTPAIlMM 3asBKH B CTpaHe
IIPOUCXOXKJECHMS, a TAaKXKe ATy [10a4yM 3asiBKU Ha MEXIYHApPOAHYIO PETUCTpaliio. DKCIEpTU3a 3asBOK I10
CymecTBy MeXIyHapOoOHBIM OOpo HE MPOW3BOAWTCS, OHO IIHIIL PETHCTPUPYET 3asiBICHHBIC 3HAKH,
cooOmaer 00 STOH perucTpalul 3auHTEPECOBAHHBIM BEAOMCTBAM U IPOU3BOAUT IyOIHKALUIO
3apEeTUCTPUPOBAHHBIX 3HAKOB B M3[aBAEMOM WM IEPHOANIECKOM XypHaie. [laTeHTHOe BeToMCTBO 000
cTpaHbl, ydacTBywomeil B CorJyiallleHnd, UMEeT NpaBO B CPOK, YCTAHOBJIEHHBIH €€ HalMOHAIbHBIM
3aKOHOJATENIbCTBOM, HO HE IO3JHEE OJHOrO Toja C AAThl MEXIYHApOJHON pPErUCTpaluH, 3asBUTb, UTO
OXpaHa 3apeTHCTPUPOBAHHOMY 3HAaKy HE MOKET OBbITh IPENOCTaBlICHa Ha e¢ TeppuTopHu. Takoi OTKa3
JOJDKEH OBITh MOTHBHUPOBAHHBIM M MOJET OBITH CHENAaH TOJNBKO NPH HAJIMYWUU YCIOBHH, KOTOPHIC B
cootBeTcTBUU ¢ [lapmkckoil KOHBEHIUEH MO OXpaHEe MPOMBIIIIEHHON COOCTBEHHOCTH NMPHUMEHSIOTCS K
3HaKaM, 3asBJICHHBIM IS HAIMOHAJIBHON perucTpanuu. MexayHapogHoe Opo He3aMeAIHTEeNEHO
IIepEeChUIAeT MATEHTHOMY BEJOMCTBY CTPAaHBI IPOUCXOXKICHHUS U BIaJEIbITy 3HaKa KOIHIO YBEIOMIICHHS 00
OTKa3e B MPENOCTAaBICHUM OXpaHbl. 3aMHTEPECOBAHHOE JIMIIO MMEET T€ K€ BO3MOXKHOCTU Ul MOAAYN
BO3PAKECHUsI, KaK ecIH ObI 3HAK OBUI 3asIBJICH HETIOCPEACTBCHHO B CTPaHe, Iie ObIO OTKA3aHO B OXpaHe.

B Tex crpaHax, OT HAaTEHTHHIX BEIOMCTB KOTOPBIX COOOIIEHMH 00 OTKa3e B IPEIOCTaBICHHUH
OXpaHBI HE TIOCTYIIIIO, MEXKIyHAPOIHAS PETUCTpaNs 3Haka AedcTByeT B TeueHue 20 jer, He3aBHCHUMO OT
TOTO, KaKHe CPOKH YCTAaHOBJIEHBI HALIMOHAJIBHBIM 3aKOHOJATENbCTBOM. Peructpanus MoxeT HeOJHOKPATHO
npomieBaTbess Ha mepuon 20 jer, cumras ¢ MOMEHTa HMCTEUEHHs MPEAIISCTBYIONIEro Mepuoia. 3a
PETHCTpAINIO 3HAKOB B MexIyHapoIHOE OI0pPO YIDIAYMBAIOTCS MEXKTYHAPOIHBIE TIONUIHHBI, BKITIOYAOIIIe
OCHOBHYIO IOIUIMHY, AOMOJHUTENbHYIO MOIUIMHY 3a KaXIbl KIacC MEXAYHApOAHOM KiaccupUKanuu
toBapoB u ycinyr (MKTY) cBepx Tpex U M00aBOYHYIO MONUIHHY 38 KaXIO€ PACIIHPEHHE OXPAaHBL.
[Iponnenne MexTyHAPOAHON PETUCTPAIMH OCYIIECTBISIETCS ITyTEM IMPOCTON YIUIaThl OCHOBHOM MOIIUTHHEI,
a B ClIy4ae He0OXOJUMOCTU — JONOTHUTENBHOH U 100aBOYHO MOLITUHBIL.

3. IIpoToxo kK MaapuacKoMy COriameHuo

[IpoTokon k MaapuackoMy COTJAIICHHI0 pa3pabaThIBaJICS C LIENBbIO YCTPAHEHUS BCEX YKa3aHHBIX
HeZ0CTaTKOB. [IpOTOKOI BBEN MOJIOKEHNE O MEXTyHAPOAHON PErHCTPalliid HA OCHOBAHUH HAITMOHAIHLHOU
3asiBKH, & HE HAIMOHATBHOW perumctpanuu. OH MpOUIMI CPOK HCCICIOBaHHS 3asiBKH J0 18 Mecsies,
YBEIUYMJI CTOUMOCTh PETUCTPAIMOHHBIX YCIIYT, OTMEHWJI CHUCTEMY IICHTPAIM30BAHHOTO OCIApUBaHUS.
Patudukarmust [IpoTokona wuaer mocTarodHo ObICTpbIMH Temmnamu. Cpemu TeX, KTO MPOJOJDKaeT
BO3JIEP’KUBATHCS OT TOAMUCaHus, mo-nipexkHeMy octatorcss Coenmaennsie [ltate. CIIIA ymnoBneTBOpeHbI
BCEMH OCHOBHBIMH MOJOXeHUusiMU [Iporokona. EAuMHCTBEHHOW, HO JIOCTAaTOYHO CEPHE3HOW IS HUX
npoOJeMOl OCTaeTcsl MOJIOKEHHE, MO3BOJISIONIEe NMPU TOJOCOBAHMHM MPUHUMATh KakK WHIWBUIYaJbHbIC
roioca eBporeickux crpat, Tak u rojgoc EC. J{nsg nonutuku CIHIA npuHIMNHAIRHO BCTYIUICHHE TOJNBKO B
T€ MEXJyHApOJHBIE JOTOBOPHI, B KOTOPHIX OHM MMEIOT PaBHOE MPAaBO rojioca. BeposTHO, YTO MO 3TOMY



BOIIPOCY 6yz[eT AOCTUTHYTO KaKO€-TO KOMIIPOMHCCHOEC PCIICHUC U YTO BCJIC/ 3a MOAINMCAHNEM HpOTOKOJ’Ia
COCI[I/IHGHHBIMI/I IlITaramu IOCICAYET €T0 MOANMMUCaHNEe BCEMHU APYTrUMHU CTpaHaMMU.

4. ]_IOFOBOp 0 3AKOHOJATEJbCTBE 10 TOBAPHBIM 3HAKaM

JloroBop 0 3aKOHOJATENhCTBE O TOBAapHBIM 3HakaM 1994 r. mMeeT MpOCTy0, HO OYEHb BAKHYIO
LIeJb YIPOLICHUSI U TAPMOHU3AIMU 3aKOHOJATENLCTBA OTACIBHBIX CTPaH B IIEIAX YCTPAHEHUS JHIIHUX
(opmanbpHOCTEH MpH TOAaYe 3asBOK HA PETHCTPAIMIO TOBAPHBIX 3HAKOB W IPH MOJICPIKAHUU HX B CHIIC.
Parudukarus storo JloroBopa Takxe UIeT ObICTPHIMU TEMITAMH.

5. Hunuxoe coriamieHue 0 Me;xxAyHAPOAHOI KiaaccupUKAUM TOBAPOB H YCJIYT B HeJsIX
perucTpanuy TOBapPHbIX 3HAKOB

BoNBIMHCTBO ~ OpraHM3anui, 3aHUMAIOIIMXCS TOBAapPHBIMH  3HAKaMH, OPraHU3YIOT CBOH
PETHCTPAIMOHHBIE PEECTPHI B COOTBETCTBUH C MEXIYHAPOIHBIME KJIaCCU(PUKATOpaMH TOBAPOB U yCIiIyT. B
3amoueHHOM B Humne CornameHuu yCcTaHOBIIEHBI CTaHAAPTHI KIIACCH(HKAIMH TOBapoB. Bo MHOTrHMX
CTpaHaX, BKIIOYas W Te, 4TO (OpMabHO HE CTanu ydacTHHKamu CorJalleHus, JEeHCTBYET MPaBHIIO,
COTJIaCHO KOTOPOMY B KaXJIOH 3asiBKE Ha PErHCTPaIlMIO JOJDKHBI YKa3bIBaThCS MHJEKCHI Kilacca TOBapa,
3HAK Ha KOTOPBIH 3asBJICH K PETrHUCTPAIIHY.

Kak MexmyHapoIHas perucTpanus 3HAKOB, TaK M MX PETHCTPAaIls HAa HAIlMOHAJILHOW OCHOBE HE
MOTYT 3(p(EKTHUBHO OCYIIECTBIATHCS 0€3 Haiexameld Kiaccu@uKaluu TeX TOBapOB W YCIYT, IS
0003HAYEHUsI KOTOPBIX MCHOJB3YIOTCS TOBapHBIE 3HAKM W 3HAKM o0cmyxuBaHus. IloCKOJBKY
WCTIOJIb30BAaHUE HAIIMOHAIBHBIX KiacCH(DUKAaWi BHOCHT 3HAYUTEIbHBIC 3aTPyIHEHHUS B CpaBHEHHE
pe3yabTaTOB TIOWMCKA, KOTOPBIM MPOBOAMJCS B pa3HBIX CTpPaHax, MEXIYHAPOIHBIM COOOIIECTBOM
BBIpa0OTaH Ha 3TOT CYET psA YHUQUIMPOBAHHBIX MPABUJ, 3aKPEIJICHHBIX MEXIYHAPOIHBIMU
comTanieHusMU. BaxxHEWITM 13 HUX sBIIsieTCsl HUIIIKOE coTialeHne 0 MeXAyHApOIHOW KITacCU(PUKAITIH
TOBApOB W YCIYT B IENAX perucrpainuu 3HakoB 1973 r., yyacTHUICH KOTOpOro sBiseTcs u Poccuiickas
Oenepanus.  Jns  ydacTHHKOB ~ MajgpuICKOro — COTJAIICHHUS  UCIOJB30BAHME  MEXTYHAPOTHOM
KIaccuduranuu ToBapoB u yeayr (MKTY) ssisercst 00s3aTenbHBIM.

6. Coraamenune TPUIIC

B Cornamenne TPUIIC BKITIOUEH psijI MMOJIOKEHUH, HAITPaBICHHBIX HA YCHIJICHUE POJIH 00Jiagarenen
TOBapHBIX 3HAKOB. B 3THX MONOXECHUSIX HAXOAUT OTpaxkeHue J000uposanue co croponsl CIIIA u mpyrux
CTpaH, NABIIUX MPHOEKHUIIE KOMIIAHUSIM, CTPEMSIINMCS aKTHBHO UCIIOIB30BAaTh CBOM TOBapHbIE 3HAKU. K
YUCITYy JTHX MOJIOKECHHH OTHOCSATCS. YBCJIMYCHUE YHCIIa TUIIOB CHUMBOJIOB, KOTOPBIC MOTYT CIIYXHUTb
TOBapHBIMH 3HAKaMH;, pa3pabdoTKa TMpOIeNyp NPOTUBONCHCTBUS pPETHCTPAallid W €€ OTMEHE;
¢dopmynupoBanue TpeOOBaHMU MPUHATHS 3P (HEKTUBHBIX MEp IO OXPaHE TOBAPHBIX 3HAKOB.

Hexotopsle nonoxkenust CornamieHus NPUHATHL B pa3BUTHE IYHKTOB IlapukCkod KOHBEHLIUU U
IpeAyCMaTPUBAIOT YCTAHOBJIEHHE TAaKOTO JKE€ peXHMa IIPaBOBONH OXpaHBl B OTHOUICHWH 3HAKOB
00CITy’)KMBaHHUs, KAKOW CYILIECTBYET B OTHOILIEHHH TOBAPHBIX 3HAKOB. B SKOHOMHYECKH Pa3BUTBHIX CTpaHax
CEKTOp OKa3aHWs YCIyT B TEUCHHUE PsJia JIET POC TEMIIaMH, ONIePEeKaBIIUMHU Pa3BUTHE ITPOU3BOJCTBEHHOTO
cektopa. [lo mepe ympodeHHs OJIarocOCTOSHHSI OTpAaHHYMBAETCS CIIPOC, HAIpHUMEp Ha aBTOMOOWIIH,
ITOCKOJIBKY YHCIIO T€X, KTO XOUeT HMETh OOJBIIIe OJHOI MaIlnHBI, He3HAUUTEIbHO. OTHAKO UMEETCS MOYTH
HEOTpaHUYEHHAsT MOTPEOHOCTh BO MHOTHX BHIAX YCIyT, HAlpHUMEp TAaKHWX, KaK Pa3BICKATEIbHBIC WIH
MEIUIIMHCKNE YCIyTH. YcraHoBieHHas Ilaprkckoil KOHBEHIMEH MeEXIyHapOJHAsh CHUCTEMa TOBApPHBIX
3HaKOB OBLTa OTpaKeHUEM HHIYCTpUATBHOI peBomonun B EBpore XIX B., 0CHOBHOI XapaKTepHOH 4epToii
KOTOPOH SBJSUICS OBICTPBIA POCT MpPOM3BOACTBA ToBapoB. CucTema Oblla HaleleHa Ha TO, YTOOBI
O6CCHG‘H/ITL BO3MOXHOCTb YCTAaHOBJICHUSA IIPOU3BOJUTEIISL TOBApa. yCJIyFI/I urpajii MECHEC 3HAYUTCIIbHYIO
poib. B aT0if chepe TpyOHIIICh YACTHEBIC JHIA, HMEBIIHE CBOIO IPAKTHUKY. BPAdd, TAHTUCTHI, aIBOKATHI,
napukMaxepsl ¥ T.1. OHU ObUIM XOPOIIO M3BECTHHI KJIMEHTaM U MMO3TOMY HE HYXKJAIUCh B OXpaHe 3HAKOM
O6CJ'Iy)KI/IBaHI/I$[. prFI/Ie BUABL YCIIYI' ONPE€AOCTABIIAJIMCh TOCYJApCTBEHHBIMU MOHOIOJIUAMU, HAIIPpUMEP
nmouToH, Tenerpadom, xene3HeiMu qoporamu. B koHme XX B. B cepe ycayr MOSIBUIIMCH YCIYTH MacCOBOTO
xapakTepa. Hampumep «MakaoHamac», Kak OJUH U3 MPOBOJHUKOB HHAYCTPHU OBICTPOTO MUTaHUs. boree
TOTO, MHOI'M€ BHIBI YCIYI' B O6J'IaCTI/I CBA3KM M TIICPCBO30K 6I>IJ'II/I HpI/IBaTI/ISI/IpOBaHI)I; Ha CMCHY
TOCYJapCTBEHHBIM MOHOIIONIUSIM B OOJAaCTH CBSA3M M IEPEBO30K NPHUIUIM  MHOTOYHCICHHEIC
KOHKYPHPYIOIIAE MEXIy coO0l KOMIaHWW. B CBsS3M CO BCEMH 3TUMH SKOHOMHUYECKUMH W3MEHEHUSIMH
3HaKU OOCITY>KHBAHUSI HE MOTJIM O0Jiee CUNTAThCS TPEOYIOIUMH OXPpaHbl MEHBILCH, YeM OXpaHa TOBapHBIX
3HaKoB. [Ipu3HaHue 3TOro (hpakra HANUIO OTPAKEHHME B 3aKOHOIATENbCTBE MHOTHX cTpaH. Craths 62 (3)
Cormamrenust TPUIIC rmacur, uyto «cratess 4 Ilapmkckoil kouBeHmumu (B pemakuumu 1977 roma) c



COOTBCTCTBYHOIIMMHU U3MCHCHHUAMMA NJOJKHA MTPUMCHATHCA U K 3HAKaM O6CJ'Iy>KI/IBaHI/I}I)). Takum 06p330M, B
6YI[y11I€M 3HAKH O6C.]'Iy>KI/IBaHI/ISI CpaBHAKOTCA C TOBAPpHBIMU 3HAKaAMMU.

B. OxpaHa ToBapHBIX 3HAKOB Ha PErHOHAJLHOM YPOBHE

Ha nmanHbIii MOMEHT caMO¥ OOJIBIIION PETUCTPAITMOHHOW CUCTEMOM PETHOHAIILHOTO YPOBHSI SIBIISCTCS
cucremMa Epomeiickoro coroza. B 1988 r. EC Beimyctun JIMpekTHBY, HamnpaBICHHYHO Ha COJMDKECHHE
3akoHozAaTenbcTBa cTpaH CoobliecTBa MO BONpOCaM TOBapHbIX 3HaKkoB. [lo maHHON [lupexTuBe
TpeOOBaIOCH MPUBEACHUE 3aKOHOIATEIHECTBA OTHACHBHBIX CTPAaH B COOTBETCTBHE C MEKIYHApPOIHBIMH
crannapramu. CaenaB ATOT 1ar B o0JIacTH TapMOHHU3ALMM 3aKOHOZAATeIbCTBa, EBpona moAroToBuiIach K
CleAyIollleMy Iary — co3JaHuio0 EBpomeiickoil cucTeMbl TOBapHBIX 3HAKOB. OJTa CHCTEMa IIOKa3aa
3HAYUTENBFHO OoJiee BBICOKYIO CTEHNEHb HHTErpallMd IO CPaBHEHHIO ¢ MaapuACKUM COTJIAIICHHUEM.
CornaiieHue HalpaBlI€eHO Ha CO3JaHHE XOPOLIO OTJaKEHHOro croco0a MpOBENEHUS MEXAyHapOIHOU
pETrUCTpalluil TOBAapHOTO 3Haka. ToBapHbld 3Hak EC sBIseTCSd HACTOSIIMM MEXKIYHAPOAHBIM 3HAKOM,
3apEeTUCTPUPOBAHHBIM B MEXIYHapOJHOM OIOpO M OTBEYAIOIIMM CKOpee MEXIYHapOJHBIM, YeM
HAIMOHAIBHBIM IOPUANIECKAM TPEOOBAHIISIM.

B Esponeiickom CoBete co3maHa Ciyxk0a mo rapMoHH3anuu BHyTpeHHero peiHka EC, xoropas
IpU3BaHa UrpaTh pojb OIOPO IO TOBApHBIM 3HAKaM I Bcero empormeiickoro CoobmiectBa. OT1a ciryxko6a
BBIITONHSIET QYHKIIMY OOBIYHOTO PErHCTPAIIMOHHOTO OIOpPO IO TOBapHBIM 3HAKaM. B Hee mocTymaroT 3asBKu
Ha peructpanuio. B Heil pa3paboTaHBl HpoLeAypsl OTKa3a B PETUCTPALUH, ICUCTBYET ameIUISIIHOHHBIN
OpraH, KOTOpPbIH MPUHUMAET KaJo0bl TeX, KOMy B PETHCTpallUl OTKa3aHO, U T.A. PemeHnue sToro oprana
MOKeT ObITh 00kaioBaHo B Cyze nepoid nHcTaHmu U B Cyne EC. Cynsl ctpan EC uMeroT crienuanbHyo
IOPUCIMKIHIO IO PAcCMOTPEHHUIO NIl O HapylLIeHWH OXpaHbl €BPONEHCKUX TOBapHBIX 3HAKoB. Ilpu
pPacCMOTPEHHM Jel ¥ BBIHECEHMM pELICHUH Cyasl PYyKOBOACTBYIOTCSI HE BHYTPEHHHUM IIpaBOM, a
3akoHozaTesnbeTBOM EC 0 ToBapHbIX 3HakaXx. Cucrema ToBapHbIX 3HakoB EC nelicTByeT BecbMa yCIIEIIHO,
U YUCJIO YK€ 3apETUCTPUPOBAHHBIX 3HAKOB MPEBBICUIIO MPEABAPUTEIbHBIE pacueThl. DTa CUCTEMA BIIOJIHE
MOXET CTaTb MOJENBIO JUIS CO3JAaHUS BCEMHUPHOH CHCTEMBbI TOBapHBIX 3HaKoB. Elne omHO 3ameuaHue
MPAaKTHUECKOTO XapakTepa: eClu KakoW-ITuOo IMpOAyKT MpeAHa3HaueH K Ipojaxe Ooyiee 4eM B JIBYX
eBPOINEHCKUX CTpaHaxX, OyAeT JeIIeBiIe 3aperHcTpUpoBaTh TOBapHBIM 3HaK B CiyxOe rapMoOHH3aIHN
BHYTpeHHero peiHka EC, ueM B Kax10# OTAEIbHOH cTpaHe.

I'. YUto Mo:keT OBITH NPU3HAHO TOBAPHbLIM 3HAKOM

B cr. 15(1) Cornmamenuss TPUTIC comepKuTCs MIMPOKOE OMPEETICHHE TOTO, YTO MOXET OBITh
IIPU3HAHO TOBapHBIM 3HAKOM:!

«JIt060if cHMBOJN MM KOMOWHAITNS CHMBOJIOB, CITy’KaIllde VIS BBIACICHHUS TOBapa WM yCIYTH U3
psia APYrux TOBapoOB M YCIYTI M CIOCOOHBIE COCTaBUTh TOBAPHBIN 3HAK. Takue CUMBOJBI, B YaCTHOCTHU
CJIOBOCOYETAHMS, BKJIIOYAIONIME JMYHBbIE UMEHa, OYyKBbI, yWcla, (QUTypHBIE DJIEMEHTHl U KOMOWHAIUH
[BETOB, PaBHO KaK M KOMOWHAIIMA CHMBOJIOB, MOTYT MOJJICKATh PETHCTPAIllMd B KAYECTBE TOBAPHBIX
3HaKoB. CTpaHBI-y4aCTHULIBI MOTYT, KaK YCJIOBHE PErMCTPAalliH, BBIABUTATh TPEOOBAaHUE O TOM, UYTO 3HAK
JIOJDKEH BOCTIPUHUMATHCS 3PUTEITHHO.

Kak mnpaBmiio, HalMOHaJIBbHBIM 3aKOHOJATENILCTBOM IIPENOCTAaBIISIETCS IpaBOBas OXpaHa 3HaKaM,
orBevatomuM Aepununuu, naHHoi B Cornmamenun TPUIIC. B HeKOTOpBIX cTpaHax HET TPeOOBaHUS O TOM,
YTO 3HAK JOJDKEH JIETKO BOCHpHHUMAThCS 3purenbHo. B CIIA ycmemHo ObUTH 3aperHMCTPUPOBAHBI B
KayeCTBE TOBAapHBIX 3HAKOB OT/ACIbHBIE MY3BIKANbHBIE KOMOWHAIMM W3 HOT M JNaxe 3amaxu. OpHaxo,
TOBOPSI O TOBAPHOM 3HAKE IS OOIMIEMIPOBOTO PacTIPOCTPAHEHUs, HA/IO OTHABATh ceOe OTUET B TOM, KaKue
PUCKH MOTYT BO3HHUKHYTb, €CJIM 3HaK HE BOCIPUHHMAETCS 3pUTEIHHO, MO0 B STOM ClIy4yae B HEKOTOPBIX
BaXKHBIX CTPaHaX €ro OXpaHa MOXKET 0Ka3aTbhCsl HEBO3MOKHOM.

B poccuiickoM mpaBe TOBapHbBIH 3HaK (3HAK OOCIY)XHBAHUSI) OMPENENSCTCS KaK 0003HaueHue,
CnOCOOHOE OMAUYAmMb MOBAPbL U YCAYeU OOHUX 0PUOUYECKUX UAU (DUIUYECKUX JUY OM OOHOPOOHBIX
moeapoe u yciye (daiee — mosapel) opyeux wopududeckux umu gusuveckux auy (cr. 1 3akona PO «O
TOBapHBIX 3HAKAX, 3HAKAX OOCIY)XHBAaHUS M HAUMEHOBAHHAX MECT MPOHMCXOXKACHUS TOBApPOB»). UTOOBI
OBITh NMPU3HAHHBIM TOBapHBIM 3HAKOM, OOO3HAUYE€HHE NOJDKHO OTBeYaTh psAy ychoswii. [Ipexae Bcero
TOBAapHBIM 3HAKOM IIPH3HACTCS )ClI08HOe 0003HAUeHue, CBOETO POAa CUMBOJ, KOTOPHIN IOMeEIIaeTcs Ha
BBIITyCKaeMON MPOMYKIMH, €€ YIAaKOBKE WM CONPOBOJUTENHLHOW NOKYMEHTAWH, W 3aMeHseT coOoi
noaYac JUIMHHOE U CIIOKHOE Ha3BaHWE (HAMMECHOBaHME) M3TOTOBHTENS ToBapa. Jlanee, HEOOXOIMMBIM
YCJIOBHEM NPABOBOI OXpaHbl TOBAPHOIO 3HAKa SIBJISIETCS €ro HogusHa. [Ipu 3TOM poccHiicKUil 3aKOH, KaK U
3aKOHBl MHOTHX JPYTHX CTpaH, 3aKpeIuiieT NPHHIUI He aOCONIOTHOW, a OTHOCHTEIHHOH HOBH3HBI
YCIIOBHBIX 0003HAUEHUH, 3asBIAEMBIX B KAaueCTBE TOBAPHBIX 3HAKOB. JTO, B YACTHOCTH, O3HAUYaeT, 4YTO
PETUCTpAIUs TOTO WM MHOTO 00O3HAYEHHSI B KAUECTBE TOBAPHOT'O 3HAKA B KAKUX-JIUOO JAPYTrUX CTpaHAX HE



MIPEMSATCTBYET MPU3HAHUIO TaHHOTO WM CXOJHOTO 0OO3HAYEHHs TOBapHBIM 3HAKOM B P®, ecnm mHOe He
BBITEKAET M3 MEXAYHApOIHBIX COTJallleHuil, B KOTOpbIX yuyactByeT P®. HakoHen, o0o3HaueHHE MOXKET
CUMTAThCSl TOBAPHBIM 3HAKOM JIHIIb TOTJA, KOTAA OHO 6 YCMAHOGIEHHOM 3AKOHOM NOpsoKe
3apecucmpupogano. Poccuiickoe 3aKOHOMATENBCTBO HE OXpaHAET HE 3aperhcTpupoBaHHEIe B [lareHTHOM
BegoMcTBe P® 0003HaueHus, 3a MCKIIOYEHHEM TaK Ha3bIBAEMBIX OOIIENM3BECTHBIX TOBApHBIX 3HAKOB,
KOTOPBIE OXPAHSIOTCS B CHIIY MEXIYHAPOIHBIX 0053aTeIbecTB PO.

JeiicTBytommee 3aKOHOAATENBCTBO PA3IMYaCT HECKOIBKO 8u008 mogapHuix 3Hakos. 1lo ¢gopme
€80€20 6bipadicenisi TOBAPHBIC 3HAKH MOTYT OBbITh CJIOBECHBIMHU (OPHTHHAIIBHBIE CIIOBA H KOPOTKHE (pasbl),
u300pa3uTeabHBIME  (Pa3HOOOpPA3HbIE 3HAYKH, PUCYHKH, H300paKeHHUs), O00bEeMHBIMH (OpHTHHAIbHAS
(dopma n3genuit WM UX YHNakoOBKH) U KOMOMHUPOBAaHHBIMH (COUYETAIONIMMH B ce0e 3JIEMEHThI Ha3BaHHBIX
BBIIIIE 3HAKOB).

B 3aBucumocTH om uucna cybvekmos, UMEIOIMIMX IIPaBO Ha IONb30BaHHE TOBAPHBIM 3HAKOM,
Pa3NUYaloTCsl MHIUBUIYaTbHBIE W KOJUIEKTHBHBIC TOBapHBIC 3HAKW. VIHANBUIYaTbHBIA TOBAapHBIN 3HAK —
9T0 0003HAaYCHHE, 3aPETUCTPHPOBAHHOE HA WMS OTHACIBHOTO NpeArnpUHUMATENS. KOJUIEKTHBHBIM
TOBapHBIM 3HAKOM SIBIISIETCA TOBApHBIM 3HAK COIO3a, XO3SIMCTBEHHOHW accoUualud WM HHOTO
JOOPOBOJILHOTO OOBEAMHEHUS MPEANPHUITUAN, MpEeIHA3HAYCHHBIH Ui 0003HAUEHUS BBIYCKAEMBIX MU
pealm3yeMbIX HMH TOBapoOB, OONANAIOMNX €JWHBIMA KAaYeCTBCHHBIMH WM WHBIMH  OOIIUMH
xapakrtepuctukamMu. KoHKpeTHble TpeOoBaHUS, NMpPEIbSBIsEMble K KOJJIEKTUBHBIM TOBapHBIM 3HaKaM,
conepxkatcs B riaBe 3 3akoHa PD «O ToBapHBIX 3HaKaX, 3HaKax OOCITYy)XKMBaHUS U HAUMEHOBAaHUSIX MECT
MPOUCXOXKICHUS TOBAPOB».

[lo cmenenu ussecmunocmu TOBapHbIE 3HAKU MOAPA3ACNAIOTCS Ha OOBIYHBIE U OOILIEH3BECTHHIE. B
KayecTBe OOBIYHBIX TOBAPHBIX 3HAKOB BBICTYMAIOT JOObIE HOBBIE OPUTMHAIBHBIE 0003HAYCHHUS TOBApPOB,
OTBEYAIOIIME BCEM KpPUTEPHSIM OXPAHOCIOCOOHOCTH. B dYacTHOCTH, HEOOXOOMMBIM YCIOBHEM HX
NpHU3HAHUS W OXpaHbl SBISIETCS O0Os3aTelbHAs TOCYAAapCTBEHHAsh pErucTpamus 0003HAYCHUS.
OO01eN3BECTHRIM TOBAPHBIM 3HAKOM IMPHU3HAETCS Takoe 0003HAYEHHE, KOTOPOE 3HAKOMO IIUPOKOMY KPyTy
noTpebuTeneil Onaromapsi €ro WCIONB30BaHMIO IS 0003HAYCHHS ONpEAETICHHBIX TOBapoB. OCHOBHOM
CMBICIT BbIJIETICHHS OOIIEN3BECTHBIX TOBAPHBIX 3HAKOB 3aKIIFOYACTCSI B TOM, 4TO B COOTBETCTBHH CO CT. 6DIS
[Tapmwkckoil KOHBEHIIMM MO OXpaHe MPOMBIIUIEHHOW COOCTBEHHOCTH TaKMM 3HaKaM o00ecleYrBaeTcs
MPaBOBAasI OXpaHa eIlle 10 UX PETHCTPaIHH.

. Uto He MOkKeT ObITH NPU3HAHO TOBAPHBIM 3HAKOM
1. 3naku, He moJJIe:KaLIMe PErUCTPALMHU

B mynkrax (1la) m (16) cr. 6 Ilaprkckoil KOHBEHIMH HW3JIOKCHBI TPEOOBAHUS K CTpaHaM-
yYaCTHHIIAM O 3alpelIeHHH OTICIBHBIX BUI0B 0003HAUCHUI B KaUeCTBE TOBAPHBIX 3HAKOB!

(a) Crpanbl Coro3a [OrOBapHBAIOTCS OTKIOHSATh WM TPHU3HABATh HEACHCTBUTEILHOI
pETHCTpaAlMI0 W 3ampeliarh IyTeM COOTBETCTBYIOIIMX MEp HCIOJIb30BaHUE 0O€3 pa3pericHus
KOMIIETCHTHBIX BJIACTEH B KauecTBE TOBAapHBIX 3HAKOB HJIM B KauyeCTBE HJIEMEHTOB JTHX 3HAKOB
rep0OoB, (GIaroB u APYruX rocyIapCcTBEHHBIX dMOeM ctpaH Coro3a, BBEICHHBIX UMM O(HITHMATBEHBIX
3HAKOB W KJICHM KOHTPOJII M TapaHTHH, a TaKkKe BCSIKOE TMOApPaXKaHHE ITOMY C TOYKH 3PEHHS
repajbIUKH.

(6) TTomoxxeHus, N3I0KEHHBIE BHIINIE B IMYHKTE (a), IPHMEHSIIOTCS PaBHBIM 00pa3oM K repbam,
¢maram u Apyrum 3MOJIeMaM, COKPAIICHHBIM HWIIM TOJHBIM HAMMEHOBAHHSIM MEXIYHAPOIHBIX,
MEXKIIPABUTEIbCTBEHHBIX OpPraHM3alMid, YWICHAMH KOTODPBIX SIBIISIOTCS OJHA WM HECKOJBKO CTpaH
Coro3a, 3a HCKIIOYEHHEM TrepOoB, (IuaroB HM JApyrux 5MOIEM, COKPAIICHHBIX WM MOJHBIX
HaNMEHOBAaHMH, KOTOpPBIE SBIISIOTCS IPEIMETOM JCHCTBYIOIIMX MEXIYyHApOJHBIX COTJIAIICHUH,
HpeTHAa3HAYCHHBIX ISl 00SCIICUCHNUS UX OXPaHbI».

OTta cTaThs JaeT NMpaBO MPABHTEILCTBEHHBIM M MEKIPABUTEIbCTBEHHBIM OpraHaM 3ampenath
HCIIONBb30BAaHNE WX CHMBOJIMKM B KaueCTBE TOBApPHOTO 3HAKa M KOMMEPUYECKYIO SKCILIyaTaIHio
IICHHOCTHU 3THX CHUMBOJIOB.

3anper Ha HMCIOJIBb30BaHUE B Ka4eCTBE TOBAPHBIX 3HAKOB TOCYJIApPCTBEHHBIX TepOOB, (Iiaros,
OMOJEM M HMHBIX O(UIMANBHBIX CHMBOJOB 3akperuieH 1. 1 cr. 6 3akoHa P® o ToBapHBIX 3HaKax.
O0o03HaueHHs, COCTOSIIUE TOJHKO W3 YKAa3aHHBIX CHUMBOJIOB, HE MOTYT BBINONHATh (DYHKIIUH
TOBapHBIX 3HAKOB IIOTOMY, YTO OHM HMEIOT O(HUIMANBHBIA XapakTep M TaK WJIM WHa4Ye OyayT
CBSI3BIBATHCS MOTPEOUTEISIMU C HOCHTENISIMH 3THX CHMBOJIOB. Kpome Toro, momoOHbIe 0003HAaYEeHHS
CIIOCOOHBI BBECTH TOTpeOHTENeH B 3a0IysKI€HHE OTHOCUTEIEHO IIPOUCXOXKICHUS ITPOXyKIun. Bmecte
C TeM oQHIHUaIbHBIC CHUMBOJBI WM KX OTICIbHBIC YaCTH MOTYT OBITh BKJIIOYEHBI B Ka4deCTBE



HEOXPAHACMBIX 3JIEMCHTOB B TOBAPHBIC 3HAKH, €CJIK HAa 3TO MMECTCA COIJIaCu€ COOTBETCTBYIOLICTO
KOMIICTCHTHOT'O OpraHa UJjin Ux BJIaJejbla.

2. 3]-[3](]([, KOTOPBIM MOXKET ObITH 0TKA3aHO B perucrpanumn

a. Beeoenue

Cratbeit 6 quinquies TTaprKkckoi KOHBEHIIHH TIPEAYCMOTPEH HCUCPIBIBAIOIINI TIEPEUCHb THITOB
3HAKOB, KOTOPBIM MOXET OBITh OTKa3aHO B PETUCTPAIUM MM PETUCTPAIUS KOTOPBIX MOXET OBITh
MpU3HaHAa HEJICHCTBUTENBHON. B OONBIIMHCTBE CTpaH OTKa3 B PETHCTPAMU TMOJYdYarOT BCE HIIH
6OJ'II>HII/IHCTBO yKasaHme B 3TOM Hepequ 3HAKOB. B CTaThbe FOBOpI/ITCﬂ:

«ToBapHBIC 3HAKH, TOJNATAIONINE IO JCHCTBUE HACTOSIICH CTaThH, MOTYT OBITh OTKJIOHEHBI MIPH
pETHCTpAIU WIH TPU3HAHBI HEIEHCTBUTEIHHBIMHU JIUIIH B CIEAYIOMUX CITydasX:

1) ecam 3HaKM MOTYT 3aTPOHYTH IIpaBa, IPUOOPETEHHBIE TPETHUMH JIMIIAMH B CTpaHe, T/
WCITPAIINBAETCA OXPaHa,

2) ecii 3HAKH JIMIIECHB! KAKUX KOO OTIIMYUTEIBHBIX MPU3HAKOB MM COCTABJIEHBI HCKIIOUUTEIBHO
W3 3HAKOB W YKa3aHWH, MOTYIIUX CIY>KUTh B TOProBiie /il 0003HAYCHUS BHU/A, KaYECTBA, KOJWYECTBA,
Ha3Ha4yC€HUsA, CTOUMOCTH, MECTa HpOI/ICXO)K}Z[CHI/IH HpOI[yKTOB niin BpCMeHI/I X HU3TrOTOBJICHUSA .HI/I6O
CTaBIIUX OOMICTIPHHATHIMH B OOWXOJHOM SI3BIKE HMJIM B JOOPOCOBECTHBIX W YCTOSIBIIUXCS TOPTOBBIX
00BIYasIX CTPaHBI, TJe UCTIPANTUBAETCS OXPaHa;

3) eciii 3HAKU MPOTHUBOPEYAT MOPAIH WM OOIIECTBEHHOMY TOPSAKY U, B OCOOEHHOCTH, €CIIH OHH
MOTYT BBECTH B 3201y IeHUE OOIECTBEHHOCTHY.

Hwxe MBI OcTaHOBHUMCSI Ha PaCCMOTPEHUHM KAXKIOTO M3 yKa3aHHBIX OCHOBAHWUHU JUISI OTKIIOHCHHS
3asIBKM NPU PETUCTPALNH WU TIPU3HAHUS €€ HEJICHCTBUTEIBHOM.

B 3akone P® o TOBapHBIX 3HaKax, Kak M B 3aKOHaX MHOTHX IPYTHX TOCYAApCTB, BBIICIEHBI
abconomuvle U uHble OCHOB8aHUs Il 0TKa3a B PETUCTpaIlii 0003HAYCHHS B Ka4eCcTBE TOBapHOTo 3Haka. K
YUCITy a0COJIOTHBIX OCHOBAaHUIN OTHECEHBI 0003HAYEHUS, HE CIIOCOOHBIC BBITIONHATH (DYHKIIMH TOBapHBIX
3HAKOB, W O0O3HAYCHHS, NPOTHBOpEYAIIHE MyOIMYHOMY TIOPSAIAKY Y OOIIECTBEHHBIM HWHTEPECAM.
OO0o3Ha4YeHUs, TPH3HAHWE KOTOPBIX TOBAPHBIMH 3HAKaMH MOXXET HAHECTH yIepOd TPEeThUM JIHIAM,
OTHOCSATCS K TpyIITie 0003HAYSHUH, HE PETUCTPUPYEMBIX IO MHBIM OCHOBAHUSIM.

0. Hapywienue npae mpemuux nuy

Eciu nMmeeTcs yxe 3aperdCTPUPOBaHHBIN MOJHOCTBIO MICHTUYHBIA WIM OYEHb IOXOXKHH 3HAK IO
OJTHOMY M TOMY € KJIacCy TOBapoOB WMJIH yCIyT, TO IO 0OIIeMy IpaBIIy OTKa3 MOJydaeT Oonee MO3aHSSA
3asBKa. [lomoOHas oxpaHa pacHpoCTpaHAeTCs M Ha OOMIEN3BECTHBIE B MEXKIyHapOIHOM MacuITabe 3HaKH.
B cr. 6bis ITapmkckoil KOHBEHIIMH TOBOPHUTCSL:

«Ctpanpl  Coroza 00sByIOTCS M0 UWHHIMATHBE AaJMHHUCTPAlMH, €CIM JTO JIOITyCKaeTcs
3aKOHOJATENBCTBOM 3TOH CTpaHbl, WM IO XOJATaliCTBY 3aWHTEPECOBAHHOIO JHMIA OTKJIOHATH JHOO
IIPU3HABATh HEACHUCTBUTEIBHOM PErHCTPALAI0O W 3alpellaTh IPUMEHEHHE TOBAapHOIO  3HAKa,
MPEACTABIIAIONIEro co00i BOCIIPON3BEICHUE, MMUTALIMIO UIIH NIEPEBO]] JPYToro 3HaKa, CIIOCOOHbIE BBI3BATh
CMEIIEHUE €O 3HAKOM, KOTODPBIM MO OMNpENENEHHI0 KOMIIETEHTHOTO OpraHa CTPaHbl PETUCTPALUHN WIN
CTpaHBl TIPHUMEHEHHS YKe€ SBIACTCS B O3TOH CTpaHe OOIIEM3BECTHBIM B KauecTBE 3HaKa JIMIA,
MOJIB3YIOIIErocss IpPEeUMyIIeCTBaMH HacToAmed KoHBeHIMH, M HCIONB3yeTCd [UId HMIACHTUYHBIX WU
HOMOOHBIX MPOAYKTOB. DTO IIONOXKEHHWE pAcIpoCTpaHAeTCs M Ha T€ CilIydad, KOTJa CYIIECTBEHHAs
COCTaBHAsl YacTh 3HAKa IIPEACTABIAET COOOH BOCIIPOM3BEAEHHE TAKOTO OONIEM3BECTHOTO 3HAKA WIIH
UMMHTAIHIO, CIIOCOOHYIO BBI3BATH CMEIICHUE C HUMY.

Tperpu numa MOryT MMEThb IIpaBa, KOTOpbIE HWIZIE HE 3aperucTpupoBanbl. Hampumep, B
PETHCTpalli JOJDKHO OBITH OTKa3aHO JHOO OHA JOJDKHA OBITh IpW3HAHA HENEHCTBUTENBHOH, ecin
3asBJICHHBII 3HAK COBIIAJAECT C Ha3BAHUEM KOMIIAHWH, IPOU3BOAALIEH TaKOH >K€ BUJ TOBApOB, AAXKE TOIa,
KOI'J]a 3TO Ha3BaHUE HE 3apETUCTPUPOBAHO KaK TOBAPHBIM 3HAK.

ITo poccuiickoMy mpaBy kK 0003HaUSHUSAM, KOTOpPBIE HE MOTYT OBITh 3apETNCTPUPOBAHBI B KAUECTBE
TOBAapHBIX 3HAKOB BBHUJY TOrO, 4YTO 3TO Hapymano Obl IpaBa U 3aKOHHBIE UHTEPECHl TPETbUX JIUI,
OTHOCSITCA!

1) obosuauenus, komopule A6AAIOMCA MOACOECMBEHHBIMU UTU CXOOHBIMU 00 CIMENEHU UX CMEUleHUs.
c yoce oxpamsemvimMu Ha meppumopuu Poccuu mosapuvimu  3HaKamu, HAUMEHOBAHUAMU MeCm
NPOUCXOJICOeHUsT MOo8apa, a MAaKdce ¢ CePMUPUKAYUOHHBIMU 3SHAKAMU, 3APeSUCMPUPOSAHHBIMU 8
ycmanognennom nopaoke. Ilpu 3ToM Ha3BaHHE Teorpa)MUecKoro OOBEKTa, HCIOIB3YeMOe Ul
0003Ha4YeHUs TOBapa, pa3pellaeTcs BKIIOUYATh B TOBAPHBIM 3HAK B KAYECTBE HEOXPAHIEMOrO 3IIEMEHTA,
€CJIM JaHHBIA 3HAK PEruCTPUpPYeTCs Ha HUMsS JUlA, UMEIOIIEro IpaBO HA HCIOJIb30BAaHUE TaKOIo
HauMeHoBaHus. Hampumep, mnpaBoM Ha BKIIOYEHHE B TOBapHbI 3HAaK HAaUMEHOBaHMM Tumna



«IETEPOYPICKUiT», KapeIbCKUN», KypalbCKHi» M T.II. OO0JQNalOT JIUINL 3asABHTENH, PACIIOJOKEHHBIE B
JTAHHOM HaCeJCHHOM IyHKTE MM MECTHOCTH;

2) obosnauenus, 60cnpousgodswue uzeecmuvie Ha meppumopuu Poccuiickoti  Dedepayuu
upmennble HAUMEHO8AHUs (UMY UX YACMb), A MAKdCe NPOMblULIeHHble 00pasybl, NPUHAOILEHCAUUe
Opyeum auyam;

3) obosnauenus, xKomopuvle 60CHPOU3COOAM HA36aHUSA U36ecmHblx 6 Pd npoussedenuil nayxu,
JUMEPamypbl U UCKYCCMBA UL NePCOHANCU U YUMAmbvl U3 HUX, NPOU3BeOeHUs. UCKYCCMEAd UMU UX
(paemenmol 6e3 cozanacusi 06aa0amens A8MOPCKO20 NPAsa Ul e20 NPAsonpeeMHuKos. B TaHHOM ciydae
3aKOH OrpakJaeT MpaBa M 3aKOHHBIC MHTEPECHl CO3MaTelell TBOPUSCKHX MPOM3BEICHUMN, pacHIHpss Te
BO3MO)KHOCTH, KOTOPBIE TPEIOCTABIIIET UM IEHCTBYIOIIEE aBTOPCKOE 3aKOHOMATEIbCTBO. YUHTHIBAS, YTO
HCIONb30BaHWE B KayeCTBE TOBApHOTO 3HaKa HMMEHH IMOMYJISPHOrO IEPCOHAka, Ha3BaHMS
XYJ0KECTBCHHOTO TMPOU3BEACHHsI WK (DparMeHTa M3 HEro CIOCOOHO, C OJHOI CTOPOHBI, 00ECHCYUTH
BJIJICIIbIy TOBAPHOIO 3HAKA MOJIYYCHHE 3a CUCT aBTOPA MOIMOJHHUTEILHON IPUOBLIH, a C APYTOd CTOPOHHBI,
HAHECTH MOpPAJbHBIM W HMYIIECTBEHHBIH yIepO HWHTEpecaM Co3[areis IPOU3BEICHHS WA HHOTO
oOjamaTens- aBTOPCKUX TMpaB, 3aKOH CTABUT JaHHYK) BO3MOXKHOCTh B 3aBUCHMOCThL OT COTJIACHSI aBTOpa
WIH €ro MpaBONPEeMHHUKOB. [IpH 3TOM HMEIOTCS B BHAY, KOHEYHO, JIHIIb OXPAHAEMBIC MPOU3BEICHHUI.
DJleMEHTBl HEOXpaH’IEMBIX IPOM3BEACHWM, B YaCTHOCTH TEX, CPOK OXPaHbl KOTOPBIX HCTEK, MOTYT
HCIIOJIB30BaThCS CBOOOIHO;

4) obosnauenus, 60CHPOU3BOOAWUE GAMUNUY, UMEHA, NCEGOOHUMBL U NPOUZBOOHLIE OM HUX,
nopmpemsl U paxcumuie usgeCmHolX Juy 6e3 CO2NACUsL MAKUX JUuY, UX HACIEOHUKOS8, COOMBEMCMEYIOUe20
KOMNEMEeHMHO20 OP2aHad Ul 6blCUIe20 3AKOHOOAMENbHO20 Op2aHd CMPAHbl, eclu MU 0003HAUeHUs
ABNAIOMCsL O0CMOsIHUEeM ucmopuu u Kyibmypsl P®. BBoas nmogobHoe orpanudeHue, 3akon PO o ToBapHbIX
3HaKax OXPaHsET JUYHBIE HEMMYIIIECTBCHHBIC HHTEPECH U JOCTOMHCTBO ACSATENCH KyIbTyPhl H HCKYCCTBa,
[TOJUTHKOB, TOMYJISPHBIX JHACPOB U T.I. IIOCKOIBKY MCIOJIB30BAHME MX UMEH IUIS 0003HAYCHHS TOBAPOB
YCIYT CIOCOOHO OKa3aTh CYIIECTBEHHOE BIMSHUE HA MX PEIyTaIHIo, 3TO JOMYCKACTCs ACTaTh JHIIb C UX
coryacus. IHTepechl yMepIInX JIHIl OXPAHIIOTCS MX HaciaeqHuKamMu. [locie cMepTH HacaeJHUKOB, @ TAKKE
IIPH OTCYTCTBMH TaKOBBIX MCIIOJNIG30BAHHE B Ka4eCTBE TOBAPHBIX 3HAKOB MMEH JIMI], BHECIINX 3aMETHBIH
BKJIaJl B HCTOPHIO U KyJIbTYpy Poccru, MOXeT ObITh CAHKIIMOHMPOBAHO KOMITETEHTHBIMH OpraHaMu P®.

6. Omcymcmsue pamuuumeﬂbnoﬁ CnocoOHOCmU 3HAKA

ToBapHbII 3HaK JOJKEH OBITH y3HABa€MBIM IOTPEOUTENEM Kak 3HAK OINpPEAENeHHOTO TOBapa Ha
OIIPE/IeNIEHHOM pBIHKE. Hampumep, 4nCTBIif ApIBIK HE MOXET OBITh TOBApHBIM 3HAKOM, ITIOTOMY YTO HE
COAEPXHT YKa3aHUH Ha KOHKPETHOTO NTPOU3BOIUTEIS.

Crtporo roBops, Hu3-3a OTCYTCTBHUsI Pa3lUUMUTEILHON CIIOCOOHOCTH HE OXpPAHSITCA U JApYyrHe
0003Ha4YeHUs, HE CTIOCOOHBIE BBHIMOIHATH (DYHKIIMU TOBAapHBIX 3HAKOB U 3HAKOB 00CIyXKUBaHUA. B maHHOM
Cllydqae OTCYTCTBHE y 0003HAUEHHS Pa3IHMIUTEILHON CIOCOOHOCTH IMOHMMAETCs B OoJiee y3KOM CMEBICTe, a
HUMEHHO KaK OTCYTCTBHE Y 0003HaYeHUs MPU3HAKOB OPUTMHAJIBHOCTH W MHAMBUAyanbHOCTH. Ha mpaktuke
HEe 00JagarolMU Pa3IMYUTENbHON CIIOCOOHOCTBIO YAl BCEro NMPH3HAIOTCS 0003HAYCHUS, COCTOSAIINE
TOJBKO M3 OTHEIBHBIX OyKB M coueTaHuil OykB, HE 0OIaJarONIMX CIIOBECHBIM XapakTepoM. Kak mpasmio,
cpeny Takux 0OO3Ha4YeHHH IpeoOiagaoT ab0peBHaTypsl OMHOTHIHBIX NMPEINIPHATHH, COBHNAJAIOMINX IO
cBOeMy (poHETHUIEeCKOMY BocupusTuio. Hampumep, He ObUTO IPU3HAHO TOBAPHBIM 3HAKOM O0O3HAuEHHE B
BuJie OykBBI «b», 3asBIeHHOE bpecTCKIM 371eKTpoIaMIoBBIM 3aBOJOM. 110 3TOM Jke MpUYNHE OTKIOHSIIOTCS
3afBKM Ha PETHCTPALMI0O B KadeCTBE TOBApHBIX 3HAKOB O0O3HAYEHHH, COCTOAMMNX W3 OOBIYHBIX
reoMeTpHyYecKux (uryp, JUHWH, YMces, MPOCTHIX HM300paKeHWH TOBApOB M WX HAHMMEHOBAHWH M T.IL
OnHako ecnn mogoOHOe M300pakKeHNe SABIACTCS OPUTHHAIBHBIM WM CTHIM30BAHHBIM, €TO PETHCTPALIUS B
Ka4yecTBE TOBApHOTO 3HAaKa BIIOJHE BO3MOXKHa. Kpome Toro, mpaBoBast OoXpaHa B KadeCTBE TOBapHBIX
3HAKOB IPEJOCTAaBISETCS TaKUM OSJIEMEHTApHBIM OOO3HAUSHHSM, KOTOpbIE B CHIIy HX JUIMTEIHHOTO U
UHTEHCUBHOTO  HCITIOJAB30BaHUS  (DAKTHUCCKH MPUOOpENN  pasInuUTEeNbHYI0 CIHOCOOHOCTh, CTaB
obuien3BecTHBIMU 3Hakamu (Hampumep, BMW). He peructpupyrorcs B KauecTBE TOBapHBIX 3HAKOB
peaNncTHYeCcKne WIN cXeMaTHIecKrue H300pakeHns TOBapOB U1l 0003HAYEHUS ITUX TOBAPOB, TPEXMEPHBIE
00BEKTHI, (JOPMa KOTOPBIX O0YCIIOBIICHA UCKIIIOUUTENIBHO (YHKIIMOHATIBHBIM Ha3HAYCHUEM, U T.1I.

2. leckpunmuenwle (onucamesbHule) 3HAKU

B cootBerctBum ¢ IlapmKckoif KOHBEHIMEH MOTrYT OBITh OTKJIOHEHBI WM TPH3HAHBI
HEJIEHICTBUTEIBHBIMU 3HAKH, €CJIH OHU «COCTaBJIECHBI HCKIIOUUTEIBHO U3 3HAKOB WM yKa3aHUH, MOTYIIUX
CIly>)KUTb B TOPIOBIIE Ui 00O3HaueHMs BHUJA, KAa4eCTBa, KOIMYECTBA, Ha3HAUCHUS, CTOMMOCTU, MecTa
IIPOMCXOXKJECHMS TOBapa WJIM BPEMEHU MX HU3rOTOBJIEHHs». EciM MO3BOIUTH OAHOMY IPOU3BOAUTEINIO
HOJIyYUTh HCKIIOYUTENIPHOE NPAaBO Ha MOAOOHBIN 3HAK, 3TO HCKIIOYHT €r0 KOHKYPEHIHIO C JPYTHMH



MIPOM3BOJUTEISIMHU, UMCIOIIIIMA Ha PBIHKE TOBAPHI C TAKUMH K€ KaUeCTBAMH.

OO6o03HaueHUs], yKa3bIBAIOI[UE HAa BMJ, KauecTBO, KOJIMUYECTBO, CBOMCTBA, HAa3HAUYEHHUE, LIEHHOCTb
TOBapa, a TAK)Ke HA MECTO U BPEMsI €ro MPOU3BOJICTBA M COBITA COCTABIIIIOT OOBbEKTUBHYIO XapaKTEPHUCTHKY
W3IENHs 1 He CIOCOOHBI €T0 WHANBUIYaIH3upoBaTh. KpoMme TOro, JaHHBIE O TOBape HE CIIOCOOHBI OBITH
00BEKTOM HCKIIOUUTEIBHOTO IpaBa TOJBKO OJHOTO KOHKPETHOTO IPOU3BOJAUTENS, a MOTYT
HCTIONIB30BATHCS JIIOOBIM 3aWHTEPECOBAHHBIM JIMIIOM, BBITYCKAIOIIMM TOBAp TAKOTO e BHIAa U KAadyecTBa.
[Tpumepamu 1000HBIX 00O3HAUYEHHI CiIyKaT cloBecHble 3HaKu «Elegant», «Primat», «Premier» u ap.
Hanpumep, I'ockomuzobperenuii CCCP B cBoe BpeMs OTKa3ajl B PETHCTPAlMU CIOBECHOI'O TOBAapHOTO
snaka «DRY&Natural», 3asB1eHHOT0 aMepUKaHCKOU (UPMOH, MOCKOIBKY OBLIO CIPABEUTHBO MPU3HAHO,
YTO OH HE 00JIagaeT OTINYNTEIHHBIMI IPU3HAKAMU ¥ HOCHT OIMCATENBHBIN XapakTep, Tak Kak B IIEPEBOE
Ha PYCCKHH S3bIK 03HAYACT KCYXOH M HATypaIbHBIN».

HckmodeHne yKka3aHHBIX BbIIIE 0003HaueHWH u3 cepbl NMPaBOBOW OXpaHBl HE IPEMSTCTBYET,
OJTHAKO, X HCIOJIF30BAaHMIO B KAUECTBE COCTABHOM YaCTH TOBAPHBIX 3HAKOB, €CIIM OHU HE 3aHUMAIOT B HUX
JOMHUHHPYIOIIETO MONOXEHUs . Ho mpu perucTpanmmy TOBapHOTO 3HAKAa YKa3bIBAaeTCs, YTO TaKHe
0003HaYEHUs] HCKIIOYAIOTCd U3 c(epbl OXpaHbl, €CIM OHM KOMIIO3UIIMOHHO HE CBS3aHBl C APYTHMMU
3NIEMEHTaMH, WM YTO TOBApHBIM 3HAK OXpaHSIETCS B LIENOM, 0e3 MPeAOCTABICHUS OXPAaHBI OTACIHHBIM
BXOJAIIMM B €ro KOMITO3HMIUIO 00O3HaueHWsM. VIcKiodeHWe W3 OXpaHBl HEOXPaHSEMBIX AIIEMEHTOB,
BXOAAIIMX B COCTaB TOBAPHOIO 3HaKa, O(OpMILETCSs B BHUJE CHELUANbHOW 3amHcU IpU BHECCHUU
TOBAaPHOTO 3HaKa B [ 0CyJapCTBEHHBIH peecTp TOBapHBIX 3HAKOB U 3HAKOB oOciyxuBanus PD, a Taxke mpu
myOIMKaIMK TOBApHOTO 3HaKa B oduimaibHOM OrosuieTeHe [laTeHTHOTO BeJOMCTRBA.

0. Hcnonvzosanue 6 3nake oﬁmenpulmmbvc mepmunos

K o0o3HaueHWsIM, HE pETHCTPHPYEMbIM B KaueCTBE TOBAapHOTO 3HAKa, TaKKe OTHOCITCA
OOIIETPHHSTHIE TEPMHHBI, UCITOJIB3yEMBIE B JKHBOM SI3BIKE (YaCTO MX HA3BIBAIOT POMAOBBIMH TEPMUHAMH).
Eciu Hekas KOMITaHHS IIOJIy4YHMT IIPaBO Ha TOBAPHBIN 3HaAK Takoi, kak «\WhisKy», 510 He mo3BoauT Apyrum
HpOI/I?;BO}Z[I/ITeJIHM 3TOTrO HpO,Z[yKTa UCIIOJb30BATh }IaHHLIﬁ TepMI/IH. 9TI/IM 6yx[eT CepLCSHO orpaHquHa
KOHKYPEHITHUS, MOCKOJIbKY JPYTHE MPOU3BOJUTEIH YXKE HE CMOTYT MPOJaBaTh CBOH TOBap C MPHUBBIYHBIM
JUTSI TIOKYTIaTeJIel U JIETKO Ompe/esieMbIM Ha3BaHUEM. B pesynbrare motepu OyAeT HECTH MOTPEOUTEb,
MIOCKOJIBKY TEPSIOTCS IPEUMYIIeCTBa KOHKYPEHTHOH ToproBiu. Eciam k peructpanuu Obly OBl AOMYIIEHBI
OOIICNPUHSITEIE TEPMUHBI, 00J1aJaTEITH TOBAPHBIX 3HAKOB MMOCTOSHHO HAXOJHMIUCH ObI B COCTOSTHHH PUCKA.
Hanpumep, «acnupus» CTaj poJOBBIM MOHITHEM JUIsl OOJICYTOISIONIETO CPEJCTBA BO MHOTHX CTpaHax. B
pe3yabpTaTe MOoNMy4YUsIoCh, YTO 00NaaTellb IpaB Ha JaHHBIA TOBAPHBIM 3HAK B 3TUX CTpaHax yTPaTHI CBOU
MpaBa Ha HETO.

UroObl M30ekaTh MpEeBpallecHNs] TOBAPHOTO 3HAKa B POJIOBOC MOHATHE, 00JIafaTeNb MpaB Ha HETo,
KaK [IpaBWJIO, CTaBUT TOBApHBIN 3HAK BMECTE ¢ POAOBLIM NoHsATHEM. Hampumep: «KonuposanbHas TexHUKa
«Xerox». OnpeneneHHbIC TPOOJIEMbI BO3HHKAIOT CO CIIOBAMH, KOTOPBIEC M3HAYAILHO yYKAa3bIBAJId HA MECTO
MPOUCXOXKICHUS. SIpKUi TIpUMEp — HWCIOJIb30BaHHE TEPMHUHA «IIIAMIAHCKOE» B OTHOIICHWH HIPHCTHIX
BuH. Hmxke Oyxmer mokazano, kak B Cormamenun TPUIIC pemraercs BOpOC BOCCTAHOBIECHUSI OXPaHbI
MOJTOOHBIX POJIOBBIX TEPMHHOB.

Poccuiickoe mpaBo cpenn 0003HAYEHHWH, HE OMYCKAEMBIX K PETHCTPAllMM, pasdvacT: a)
0003HavYeHus, BOLIEIINE BO BceoOllee ynoTpebleHre Kak Ha3BaHMs TOBApOB OINpEIEIEHHOr0 BHIA; 0)
0003HaYEHUsI, SBISAIONIMECS OOIIENPUHATEIMA CHMBOJIAaMHM M TepMHHamu. K mepBoii rpymme, Hepeako
UMEHYEMOU «C80000HbIMU 3HAKAMUY», OTHOCATCS TE, KOTOPBIC BCIIEJACTBHE MX IIUPOKOTO MPHUMCHEHHS
YTPaTUIN JJIs1 TOTPEOUTENEH pa3InIUTENIbHYI0 CIIOCOOHOCTh M BOCIHPHHHMMAIOTCS KaK HAaUMEHOBAHUS
TOBapa OMpeeJIeHHOTo BUaa. [IpuMepaMu MOTYyT CIIy)KHTh TaKue CIIOBECHBIE 0003HaYeHHS, Kak pyOepou,
HelsloH, nemodaH, aHacTe3WH, HOBOKaWH, TepMoc W T.1. CBOOOJHBIC 3HAKH SBISIOTCS BCEOOITUM
JIOCTOSITHIEM M MOTYT HCIIOJIb30BaThCSA JHOOBIMM 3aWHTEPECOBAHHBIMU JIUIIAMH. [IOTBITKU OTICIBHBIX
OpraHu3alri 3aKPeruTh 32 COO0H MOHOIIOJIMIO Ha UX UCIOIB30BaHKE MOIEPKKH cO CTOPOHBI [laTeHTHOTO
BeIoMCTBa He HaxonaT. Tak, TanmWHHCKMHA TaKCOMOTOPHBIM TapK B CBOE BpeMs MPEACTABIII IS
pPETHUCTpalli B KAadeCTBE TOBApHOTO 3HAKa MIAXMATHYIO JIMHHIO, OOBIYHO NPHUMEHSAEMYIO Ha TaKCH.
EcrecTBenHo, B peructparui ObUIO OTKa3aHO, TaK KaK JIAHHBIA 3HAK YXE JaBHO BOIIET BO BceoOIee
ynotpebiieHue st 0003HaUeHHUs TaKoro poja yciyr. [1o 3ToMy ke OCHOBaHHIO ATCIUISIIMOHHAS Tanara
ITatentHOTO BemoMcTBa P® monTeepawiia pemieHHe SKCIEePTH3bl 00 0TKa3e B perucTpaiud 0003HAYCHUS
«aCTHUPUH» B KAYECTBE TOBAPHOTO 3HAKA HA UMs (hupmbl «batiep»;

K obwenpunamviv cumeoram OTHOCATCS 0003HAYEHUS, HEMOCPEACTBEHHO YKa3bIBAIOIIUE HA
oTpaciib TPOMBIIIICHHOCTH WM 00JIacTh JESITeIBHOCTH, K KOTOPOW TMPHHAIJIEKAT TOBaphl M YCIYTH,
coJiepKaiuecss B NEpPeYHE TOBApOB M YCIYT 3asBKU. [IpuMepaMu Takux 0003HAYEHUH MOTYT CIIYXKHTh
M300paXeHUs KOJIOBI MM PETOPTHI UL MPEANPUATHH XMMUYECKOH MPOMBIIUICHHOCTH, Yalllk cO 3Meeil s
(bapManeBTUYECKON  NEATCNIbHOCTH, IIBEHHOW WITBl W HOXHHI JJI TPSANPUATHA NIBEHHOMN



MIPOMBIIUIEHHOCTH M T.1. K OOIIENpHUHATBIM TEpMUHAM OTHOCATCA TaKXKE JIEKCUYECKHE €IMHUIIB,
XapaKTepHbIE IS KOHKPETHBIX 00JIacTel HAyKH M TEXHUKH (aMmep, paauyc, CHHYC H T.I1.).

e. Hcnonv3oeanue Haumenosanus mecma npoucxo.m:t)enuﬂ

He moanexar perucrpauuy TOBapHbIE 3HAKH, B KOTOPBIX MCIIOJB3YIOTCSI HaMMEHOBAaHUS MecTa
MPOUCXOXKJEHHUS TOBapa, MOCKOJIBKY MOJ00HOE HCHOJIb30BAHHUE CTallo OBl MPEMATCTBHEM IS OPYTUX
INPOU3BOAMUTENCH TOBAapOB M3 ITHX K€ MeCT. OJTa IpobjeMa M0 XapakTepy CXoxa C IpoOieMoit
HCTIONIb30BaHMsI POJNOBBIX TOHATHH. Hampumep, «AHTapKTHKa» — 3TO TOBApHBIA 3HAK W3BECTHOTO
OpasuibCcKoro nuBa. B maHHOM cilydae HE MPOMCXOIUT UCIOJNBb30BAHUSA MECTa MPOUCXOXKIECHHUS TOBapa,
MOCKOJIBKY BCEM H3BECTHO, YTO B AHTAPKTUKE HET MPOU3BOJCTBA MUBa. [109TOMY perucrpaiusi JaHHOTO
TOBapHOI0 3HaKa BIIOJIHE IIPaBOMEPHa.

ToBapHBIE 3HAaKM BECbMa CXOXKH C HAUMEHOBAHUAMU MeCm HpPOucxoxcoenus moeapog. OHU
COBIAJAIOT C HUMH IO BBIMOJHSAEMBIM (YHKIHMSIM M HEPENKO NPaKTUYECKH HEpa3InYMMBl O CBOEH
BHEITHEH (popMe, IIOCKOJIBKY B KauyeCTBE TOBAapHBIX 3HAKOB YaCTO HCIOJB3YIOTCS Ha3BaHUS
reorpaduuaeckux o0BEKTOB. IX OCHOBHOE pa3iH4Me COCTOUT B TOM, UTO TOBApPHBIN 3HAK, B OTIMYHE OT
HAaMEHOBaHMUS MeCTa MPOUCXOXKIEHHUS TOBapa, MPHU3BAaH CBS3BIBATH CBOMCTBA W KadecTBa TOBapa C
KOHKPETHBIM €T0 IIPOW3BOJAWTENIEM, a HE C OCOOBIMH CBOWCTBAMH Treorpaduyeckoil cpembl MecTa
MIPOM3BOJCTBA TOBapa. Eciii B kKauecTBe TOBapHOTO 3HAKA 3asBILICTCS reorpadgpuieckoe Ha3BaHUE WITH HHOE
0003HaYeHUe, KOTOPOE CIOCOOHO CO3AaTh Y MOTpeOUTENeH 10XKHOE BIEUATICHUE O MECTE IIPOM3BOJCTBA
TOBapa, B PETUCTPAllMM TAaKOTO TOBAPHOTO 3HAKA JIOJDKHO OBITH OTKa3aHO. VICKIIIOUEHHE COCTABIISIOT
cllydad, KOTrJja HalMMEHOBaHHE MECTa IPOMCXOXIEHHUS TOBapa BKJIIOYAETCS B KayeCTBE HEOXPAHAEMOIO
3JIeMEHTa B TOBAapHBII 3HAK, KOTOPBII perucTpUpyeTCcs Ha UMs JIUIA, UMEIOIIETO MPaBO HAa UCIOJIb30BaHUE
TaKOTO HAUMEHOBAHUS.

ac. Ilpuoopemaemasn paznuuumensHas cnoCoOOHOCHmb

B cr. 15 Cornamenust TPUIIC roBopurcs:

«Ecmm 3Hak He 00NMamaeT pa3IMYUTENFHOH CIOCOOHOCTBIO, CTpaHBI-y9acTHHIBI Corjamenuns
pelaroT BOIPOC O €r0 PerucTpalvi B 3aBUCHMOCTH OT CIOCOOHOCTH 3HaKa ee oOpecTu B Ipolecce
HCTIONIE30BAHUSY.

PaccMotpuM, HampuMep, TpU TOBApHBIX 3HAKA, UCTIONB3YEMBIX IIPOU3BOIUTEISIMUA KOMITHIOTEPOB —
«EPSON», «APPLE» u «DIGITAL». «kEPSON» — 3T0 COBepIlIEeHHO MCKYCCTBEHHOE CJIOBO, HO OHO IO
CBOEH CyTH 0oONagaeT pa3IMYUTENbHONH CIIOCOOHOCTBIO, KOTOpas MPUMEHHMA K JII0OOMY BHAY TOBApOB U
yermyr. «APPLE» kak TOBapHBIH 3HAaK OONIQfaeT pPazIHYUTENLHONW CIIOCOOHOCTRIO HMPUMEHHUTEIHHO K
KOMIIBIOTEPHBIM TOBAapaM, HO CIIyXHTh TOBAPHBIM 3HAKOM IMIPUMEHHUTENBHO K stomokam (apple, anrm. —
S0JI0KO) HE MOXKET, MOCKOJBKY 3TO CJIOBO HMCIIONB3YETCA KakIOM Mpomaroieil s6JIOKH KOMIAHHEH.
«DIGITAL» — mo cytd, He MOXeT 00JanaTh pPa3sIUYUTEIBHON CIIOCOOHOCTHIO MPUMEHUTEIHHO K
KOHKPETHOMY MPOU3BOJIMTENIO 3IIEKTPOHHBIX IHppoBbix MamuH (digital mepeBoauTcs Ha pycckuil, kak
mudpoBoit). OfHAKO MYIICHHBIM B MPAKTHYECKOE HCIOIB30BAHUEC 3HAK MPHOOPEN pasUuUTELHYIO
cnocobHocth. Korma-to cmoBo «®opa» OBUIO pacnpoCTpaHEHHOW aHTIMHCKOW W aMEepUKaHCKOM
¢ammmmeit. Ho mocie ycnemHoro co3manust ['enpu ®@opmom aBTOMOOMIBHON KOMIAaHUH, 3Ta (haMUIAS
cTana WACHTU(HUIMPOBATHCA C MPOU3BOAMTENIEM MAIMH W BIIOJHE MOTJa OBITh 3aperucTpUpOBaHa Kak
TOBApHEIH 3HaK. K cokaneHnIo, perucTpallioOHHBIE CITy>KOBI CIUIIKOM TUIOXO OCHAIIEHHBI [UIS TOTO, YTOOBI
OTIPENeNTh, MPHOOPEN JIM HA MPAKTHKE KOHKPETHBIN 3HAK Pa3IUUIATENFHYI0 CIOCOOHOCTE. B cimyx0ax He
XBaTaeT NepCcoHaja U CPECTB, KOTOPbIE HYKHBI [T IPOBEACHUS ONIPOCOB noTpeduteneid. Takum oOpazom,
B COOTBCTCTBHUU C 3aKOHOJATCJILCTBOM MHOTUX CTpaH TOBapHLIﬁ 3HaK, KOTOpLIﬁ HaXoauJCcsa B
MPAaKTUIECKOM O0OpPOTe B TEUCHHE OINPEIESIICHHOTO TMEepHOoJa BPEMEHH, MOXKET OBITh MPHHAT K
perucTpanuy, Kak 00Jaaaomuil pa3IuIuTeIbHON CIOCOOHOCTHIO.

3. 0603Hauenu;1, npomueopeuauniue o6u4ecmeermoﬁ HpaAeCmeéeHHocmu u mopaiu

B cooTBeTcTBHM C 3aKOHOJATENbCTBOM MHOTUX CTpaH MOXET ObITb OTKa3a-N0 B PErHCTpaIUU
3HaKaM ¢ 0003HAYEHUSIMU, IPOTUBOPEUALITNMH TI0 CBOEMY COJIEPKAHUIO OOIIECTBEHHOI HPAaBCTBEHHOCTH U
Mopanu. Takoe MPEensTCTBUE K PETHCTPAllny COMHUTEIBHO, KPOME CIIydaeB, KOTAa CYIIECTBYET OMacHOCTb
obmaHa norpebuteneil. OTka3 B PErHCTpAllMM MOXKET IMPOCTO OTPakaThb KakKUe-TO HpeayOexaeHus
aJIMUHHUCTPAIIMH PETUCTPALIMOHHON CIIy>XOBI. bojiee TOro, B CBSI3M C MOCTOSIHHBIM M3MEHEHHEM MOpAIH,
TaKoe OCHOBAHHE Ul OTKa3a MOXKET IIPUBECTH K HECTAOMIBHOCTH 3aKOHOIATENhCTBA O TOBAPHBIX 3HAKAX.
[IpencraBnsercs, 4T0, O Mepe Pa3BUTHS TEPIUMOCTH BO B3INIAAAX HA MOpalNb M YMEHBIICHHUS POJH
rocymapctBa B XXI| B. OTHOCHTENnbHO HEOOJBIIOMY YHMCIYy TOBAPHBIX 3HAKOB OyNeT OTKAa3aHO B



pETUCTPALUK [0 ATOMY OCHOBAHHUIO.

ITo poccuiickoMy 3aKOHOAATENLCTBY K 0003HAYEHUSIM, IPOTUBOPEUALINM MO CBOEMY COAEPKaHUIO
OOIIECTBEHHBIM HHTEpecaM, NPHHLIUIAM TyMAaHHOCTH M MOPANH, OTHOCATCS, B YaCTHOCTH, PUCYHKH
MIOPHOTPaUIECKOTO XapakTepa, OCKOPOUTENbHbIE HAAMHCH, BOWHCTBYIOIINE HIIH PACHUCTCKHUE MIPU3BIBBI U
JI03yHTH W T.I. Ha mpakTuke OTKa3bl B PErHCTpaluyd 0OO3HAUCHUN B KauecTBE TOBAPHBIX 3HAKOB MO
yKa3aHHBIM BBIIIE COOOPaXEHHUSIM BCTPEUarOTCs KpaitHe PeIKo.

u. 3HaKu, 6600AuUe 6 3a01YIHCOeHUE

Bomnpoc o 3Hakax, BBOASIIUX B 3a0iIyKIeHHE, 0COOOH CIIOKHOCTH HE IMPEJCTaBIsCT. Takoi,
HaIpUMep 3HaK I alIKOTOJIbHBIX HAIMUTKOB, MPOU3BOJIMMBIX HE M3 BUHOTPAja, a u3 Kaprodens, Kak
«Brandyssimo», HecripaBeIB KaKk B OTHONICHUH MOTPEOMTENCH, TaK ¥ B OTHONICHHH KOHKYPEHTOB.
l'ocynapcTBo He TOJIBKO HE JOJDKHO CIIOCOOCTBOBATH HCIOJB30BAaHHMIO TaKOTO TOBAapHOTO 3HAKA,
obOecrieunBasi €My TIPaBOBYK OXpaHy, HAIPOTHUB, OHO JOJDKHO IO 33aKOHY O 3allluTe IpaB
noTpeOuTeNel pecieoBaTh TeX, KTO 3TOT TOBAPHBIA 3HAK HCIIONIB3YeT. Jlemo B ToM, 4To cam 1o cebe
OTKa3 OT PErucTpalyyd TOBAPHOI'O 3HAaKa HE CIIYXKUT MPEMSATCTBUEM ISl €ro ucnosib3oBaHus. Ilo
3aKOHOJIATEIILCTBY OOJIBITMHCTBA CTPAaH (PAKT OTKa3a B PErMCTPALMU CBS3aH C OTCYTCTBHEM OXPaHbI
IMpaB Ha HEro M MHOpeciefoBaHUA 3a HUX HapylmieHue. B srtom otHomeHun CHIA sBusroTcs
UCKJIFOUEHUEM, I[IOTOMY YTO IO aAMEPUKAHCKOMY IIpaBy HE3apErHMCTPUPOBAHHBIE TOBApHBIE 3HAKU
oxpanstorcs 3akoHoM. Ho maxe B CHIA cyna Bpsin Id IPUMET K PACCMOTPEHUIO JIENO O BBOJISIIEM B
3a0yXKIeHUe 3HAKe.

3HaK MOXXET BBOJAWTH B 3a0Iy’KJAEHHWE B BOIIPOCE O MeCTe MPOHMCXOXKAeHHs ToBapa. Iyxwu,
HUMeEoIe 3HaK «Paris», MOryT 3aCTaBUTh MOKYIATENS MOAyMaTh, YTO OHU HPOM3BEICHBI B CTOJIMIIE
napdromepun. CyliecTBOBaHHE 3TOTO TOBAPHOTO 3HaKa OyAET MPUHUKATH CUITY YTBEPIKICHHN JPYyTUX
nap@roMepoB 0 TOM, 4TO UX TOBap MpousBeneH nMeHHO B [lapmke. Ho mpu aTOM, HamoMHUM, Mapka
MMBa « AHTAPKTUKa» HUKOTO B 3a0TyKICHUE HE BBOJIUT, TTOCKOJBKY BPSII JIU KTO-TO MOXET MOIyMaTh
0 TOM, YTO 3TO MHBO MPOU3BEACHO B AHTapKTUKE. [IpoBOAS 3Ty MBICTH Jaibllie, MOXHO CKa3aTh, YTO
UCTOJIh30BaHNE reorpapuuecKuX Ha3BaHUM B KAYECTBE TOBAPHBIX 3HAKOB JIOIYCTUMO, €CJIH TOBAap IO
CBOMM CBOICTBaM HE MOKET aCCOLIMMPOBATHCS C HA3BAHHWEM, KaK MECTOM €ro MpoMCXOXkIeHus. Tak,
Mapka nuBa «Ilapmx», HUKOro HE 3aCTaBUT JlyMaTb, YTO OHO Ipou3BeneHo B Ilapuike, MOCKOIbKY
3TOT TOPOJ HUKOI/A HE CIABWICA MPOU3BOACTBOM IuBa. IlosTomy ToBapHbIM 3HaK muBa «[laprox»
MOJKET OBITh 3apETUCTPUPOBAH BO MHOTHX CTpaHax.

B Poccuiickoit denepaiiuu HE PETUCTPUPYIOTCS B Ka4eCTBE TOBAPHBIX 3HAKOB 000O3HAUCHUS,
SIBJISTFOIIIUECS] JIOXKHBIMH WJIM CIIOCOOHBIMH BBECTH B 3a0NIyXKIEHHE MOTPeOUTENIe OTHOCHUTEIHHO
TOBapa WM ero usroroButens. He monanexxar, B 4aCTHOCTH, PEruCTpalldd 3HAKH, COAEpIKalllue
BBIMBIIIJICHHBIE 1aTy OCHOBaHUS (PMPMBI MM MUMS €€ OCHOBATENs, JIOKHBIE CBEICHUS O KauyecTBax M
CBOMCTBaX TOBapa, MECTE €r0 MPOUCXOKIAEHHUS, IOJTYUYECHHBIX HArpajax u T.II.

K. (DyHKIz(MOHaJleble 3HAaKu

OxpaHa TOBapHBIX 3HAKOB KaK ()OPMBI HHTEJUIEKTYaJIbHOH COOCTBEHHOCTH HE JOJDKHA COBIAIATH C
NaTeHTHOH oxpaHoH. [lns moimydeHus mociegHed HeoOXOAMMO J0Ka3aTh HOBU3HY U HM300peTaTenbCKUit
YPOBEHb M300peTeHHs. VICKIIIOUnTENnbHbIE TATEHTHBIE TIPaBa YPE3BbYAWHO CHIBHBI, HO CPOK MX OXPAaHBI
CPaBHUTENBHO HENOJOT, 00bgHO 3T0 20 JeT ¢ JaThl Moja4d 3asBKH. Bbu1o OB HEBEpHO MpENOCTABIATH
paBHBIE HCKIIIOYUTEIbHBIE [IPaBa U Ha TOBAPHBIN 3HAK IIPU OTCYTCTBHM OIPaHUYEHUIN CPOKA UX AECUCTBUSA
IpU TOM, YTO TOBApHBIN 3HAK HE JOJDKEH OTBEYATh KPUTEPUSAM NATEHTOCHOCOOHOcTH. Crieruduueckas
npobieMa BO3HHMKAET B CBS3M CO CBOMCTBAMH M Ka4eCTBOM TOBapa, MapKHPOBAHHOIO TOBAPHBIM 3HAKOM.
Ecnu pasHble Npou3BOAUTENM B OAHOW 0O0NAaCTH MHPOU3BOACTBA HE MOTYT JOCTHTHYTh YpPOBHS
KOHKYPEHTOCIIOCOOHOTO TOBapa, WMEIOIIEro TOBAapHBIH 3HAaK, TO TOT, KTO MM 00JagacT, MOXET
NPETEH0BaTh Ha MAaTeHTHbIE NpaBa. [0 3aKOHOATENBCTBY MHOTHX CTPAaH «YHHKAJIbHOMY» TOBAapy MOJKET
OBITH OTKA3aHO B peTHCTpalny ToBapHOTO 3Haka. B 1989 r. 6puta n3nana JupextuBa EC «O cOmmxernn
3aKOHOAATENBCTBA CTpaH—wWICHOB EC B OTHOIICHMH TOBapHBIX 3HAKOB». OToi JlupexTHBoil OblTa
3alpelleHa perucTpanus «3HakoB, KOTOPbIE COCTOSUIN UCKIIFOUUTENBHO U3:

0003Ha4YeHU, HEMOCPEJCTBEHHO YKa3blBAIOIIUX HAa OTpPacib MMPOMBIIUIEHHOCTH, K KOTOPOH
HpUHAJUIEKUT TOBAP, BXOMSIINN B NeHCTBYIONMH KIacCH()UKATOP TOBAPOB,;

0003HaYeHUH, HEOOXOAUMBIX JUTA TTOMYIEeHHU TEXHHUECKOTO Pe3yNIbTara;

0003Ha4YeHUIl, KOTOpBIE CYIIECTBEHHO MOBBIMIAIOT LIEHHOCTh TOBApa».

B peructpanun TtoapHoro 3Haka B CIIA Moxer ObITb Tak € OTKa3aHO IO JOKTPHHE,
3anpernaroniei QyHKIMOHAIbHbBIEC 3HAKH.



E. Peructpanusi TOBapHBIX 3HAKOB U JKCIEPTH3A 3aBKHU
1. CooTHOLIEHNE BONPOCOB PErUCTPANMHI H OXPaHbI TOBAPHBIX 3HAKOB

B mopasmnstiomeM OOJBITMHCTBE CTPaH AEHCTBYET MOJOKEHHE O TOM, YTO PErHCTpaIys TOBAPHOTO
3HAKa SIBJISIETCS] HEMIPEMEHHBIM YCIOBHEM 711 HACTYIUIEHHS OXPaHBbI.

UckmouenneM B 3ToM 1utaHe siBisitorcs CoeauHenHsle IltaTel AMepuku, cTpaHa, TAe B
COOTBETCTBUH C OOIIUM IIPAaBOM M 3aKOHOAATEILCTBOM IITATOB OXPAHSIOTCS U HE 3apETUCTPUPOBAHHEIE, HO
BOILIE/IINE B OOMXOJ TOBapHbIE 3HaKU. TeM He MeHee Jlake B 3TOW CTpaHe HACTOATEIbHO PEKOMEHIYEeTCs
TOBapHbBIC 3HAKU PETUCTPUPOBATH, TOCKOJIbKY 3aKOHOM B UX OTHOIIEHUU MPETyCMAaTPUBAETCS 3HAYUTENHBHO
Ooyee BBICOKHII ypOBEHB OXpaHbl. B OT/IMUME OT CHTyallMH C OXPaHOW aBTOPCKUX MpaB, KOTOpas
ABTOMATHYECKH OCYIIECTBISIETCS 0e3 BCAKHX (DOpMATBHOCTEH IO BCEMYy MHpPY, TOBapHBIE 3HAKH, Kak
MIpaBUJIO, OXPAHSIOTCA TOJBKO B TE€X CTPAHAX, IZI€ OHU 3apErUCTPHUPOBAaHBI, XOTS B COOTBETCTBHH C
[Taprkckoil KOHBEHIIMEH OXpaHa MPeoCTaBIsIeTCs OOMIEM3BECTHBIM 3HAKaM JIaKe B T€X CTPaHax, e OHU
HE 3aperucTpupoBasbl. [Io Mepe pa3BUTHA MEXAyHapOJHOW TOPTOBIH I KOMIIAHWH, MPOBOASAIIUX IO
BCEMY MUPY MapKEeTHHI CBOEH MPOAYKILIHWH, CTAHOBUTCA Bce OoJiee HEYAOOHBIM coOM0aaTh POpMaIbHOCTH
CHUCTEM PETUCTpall¥ TOBAPHBIX 3HAKOB B JECSATKAX pPa3IMYHBIX cTpaH. CHUTyalusi yCIOXHsETCs, Koraa
BO3HHKAET MpobiIeMa peaJbHOT0 CTAaHOBIICHUS TOBapa Ha PHIHKE pa3HBIX crpad. [lo sroii mpuumae cr. 25
Cornamenuss TPUIIC BBOAMT mMONOXKEHHE, CHUMarollee TpeOOBaHHE MPEIBAPUTENBHON perucTpanuu
TOBAPHOI'O 3HAKA:

«3. Crpanbl — ydacTHHIBI CorjameHusi MOTYT TTPOBOJUTh PETUCTPAIMIO 3HAKA HaXOJSIIETOCs B
obopoTte ToBapa. PeampHOe HCIOIB30BaHNE TOBAPHOTO 3HAKA HE MOJDKHO OBITH HEMPEMEHHBIM YCIOBHEM
3asiBKM Ha perucrpanuio. Jlo mcTedeHHs TpEXJETHEro CpokKa ¢ JaThl MOJa4YM 3asiBKH HE MOXET OBITh
OTKAa3aHO B PETUCTPAllMHA TOBAPHOI'O 3HAKa UCKIIOYUTEIBHO HA TOM OCHOBAHWMH, YTO MPEIIOJIaraBIIceCs
HCIIONIb30BAaHUE TOBAPHOTO 3HAKA HE NMEJIO MECTa».

B Poccuiickoii @enepaunn 0603HaueHHE TOBapa MPU3HAETCA TOBAapHBIM 3HAKOM JIMIIL C MOMEHTa
€ro TroCyJapCTBEHHOM peructpanuu. Perucrpanueil 3HakoB 3aHuMmaercsi IlatentHoe BegomctBo P®, B
KOMITETEHIIAIO KOTOPOT0, CPEIN IPOYETO, BXOAUT NMPUHATHE U PACCMOTPEHHUE 3a4BOK HAa TOBapHBIE 3HAKH, a
TaK)Xe€ BbIJIJada COOTBETCTBYIOLIUX MPABOIIOATBEPKIAAOIINX TOKYMEHTOB. DakT perucTpaiu 3Haka UMeeT
MpaBOYyCTaHABIMBAIOIlEE 3HAUEHWE, IIOCKOJIBKY C 3TOr0 MOMEHTa 3asBUTENb TPU3HAETCA €ro
€IUHCTBEHHBIM IIPAaBOMOYHBIM I10JIb30BaTEIEM.

2. PeructpannoHHbie (pOpMaTbHOCTH

HoroBop 1994 r. 0 3aKOHOJATENHCTBE MO TOBAPHBIM 3HAKAM MMEET IEJbI0 /TPOIIEHHE MPOLELyPhI
PETHCTpallM M YCTpaHCHME W3IUIIHUX (opMambHOCTEH. J[OrOBOPOM CTpPOrO OTPaHHUYUBAIOTCS TE
TpeOOoBaHMs, KOTOPBIE MOTYT HPEABSIBISITECA K 3asBKE Ha perucrpaiuio. B mpumoxkenusx k Jlororopy
MIpUBEACHBI CTAaHIAPTHHIE (OPMEI 3asBOK. Bee cTpanbl, BcTynuBime B JIoroBop, TOMKHBI IPUHUMATE K
PacCMOTPEHHIO 3asiBKH, CHEeJIaHHble MO JaHHOU (opme. Uucno crtpan, npucoeguHuBmMXca K Jlorosopy,
OpicTpo pacteT. Ho BHE 3aBHCHMOCTH OT TOTO, NIPHCOCAMHIIIACH CTpaHa K JlOTOBOpY WM HET, €CTh /IBa
OCHOBHBIX JJIEMEHTA, KOTOpBIE IOJDKHA COZEpKaTh 3asiBKa Ha PETUCTPalldi0 TOBapHOro 3Haka. Mmu
ABIISIOTCSL oOpasel] 0003HAaYeHHs 3HaKa U MEePeYeHb TOBAPOB WM YCIYT, JUIA KOTOPBIX MCHpAIIMBAETCS
peructpaius. OT0 Ta OCHOBHAs MH(OpManus, KOTopas MO3BOJSIET PErUCTPAIIMOHHOMY OpraHy IPOBECTH
OKCIIEPTU3Y 3asBICHHOTO 3HaKa Ha €r0 COOTBETCTBHE TPEOOBAHNIO HOBU3HHI.

[Ipouenypa peructpaluu TOBAapHBIX 3HAKOB B OOIIMX 4YepTax yperyiupoBaHa 3akoHoM PD o
TOBAapHBIX 3HaKax M Ooyiee JeTaJbHO pernameHTupoBaHa [IpaBumamu, NpUHATEIME IlaTeHTHBIM
BeZJIOMCTBOM. OCHOBaHMEM [UIsl PETUCTPAllMM TOBAapHOTO 3HAaKa CIYXXUT 3asBKa, COCTaBICHHAs IIO
YCTaHOBJIEHHBIM IIpaBWJIaM. ODKCIEpPTH3a MPOBOAMUTCS B JBa ATala. BHayalle NMPOBEPSAETCS HATMYHUE BCEX
HEOOXOUMBIX JIOKYMEHTOB 3asiBKH WM TPaBHJIBHOCTh MX 3aloNHEHHs (IpeABapHTeIbHAs JKCIEPTH3a), a
3aTeM 3asgBICHHOE OOO3HAUYEHHE WCCIEAyeTCs Ha MpPEAMET €ro COOTBETCTBUS TpeOOBAaHUSM,
MPEABSIBISIEMBIM K TOBAapHBIM 3HakaM (9KCIepTH3a MO CyiiecTtBy). I[lo pe3ymbraraM 3KCHEPTH3BI
OPUHUMAETCS PEIIEHUE O PETUCTPALUU TOBAPHOT0 3HaKa 1100 00 oTKa3e B perucrpanuu. Ilpu Hecornacuu
3asiBUTESl C PEIICHUEM 3KCIEPTU3bl OH BIIpaBe IOAAaTh BO3pak€HUE B AMNEUIALUOHHYIO IHajaTy
ITarentHoro BemomctBa P®D, 3arem — xanoOy B Beictryto mareHTHyro mamary Pocmarenrta, a B
nocieayomeM, onupasick Ha 4. 2 c¢t. 11 I'K, o6patuthes B cy.

B ciydae mOJIOXUTENBHOrO pelleHus 3KcrnepTussl IlarenTHoe BenoMmcrBo P®  mpousBoaut
PETUCTPANNIO TOBApHOTO 3HAKa B [ 0CYyIapCTBEHHOM peecTpe TOBApHBIX 3HAKOB W 3HAKOB OOCITY)KHBAHHSA
P® u BBIIACT 3asBUTENIO CBUAETEILCTBO HA TOBAPHBIN 3HAK.

3a nojady 3adBKH, IPOBEACHUE SKCIEPTU3bI, PETUCTPALMIO U BbIAaYy CBUJIETENILCTBA HA TOBAPHBIN
3HAaK, IPOJUIEHUE CPOKa JEUCTBUS CBUAETENbCTBA U COBEPIICHNE UHBIX IOPUINUECKU 3HAYMMBIX E€HCTBUH,



CBS3aHHBIX C TOBAPHBIMU 3HAKaMM, B3MMAIOTCS TOCYJapCTBEHHBIC ITOLUIMHBI, pPa3Mepbl KOTOPBIX
omnpenenstoTes [lonoxxeHreM o MONUTHHAX 3a MaTeHToBaHue oT 12 aBrycra 1993 1.

3. Ony6ikoBaHKe, OIMPOTECTOBAHHE, OTMEHA PETHCTPAIIMH TOBAPHBIX 3HAKOB

KpymHble KOMIMaHUK TPaTAT OOJNBIINE ACHBIM HA COOCTBEHHBIC TOBapHbIC 3HAKH. OHH MOCTOSHHO
00€CIOKOCHBI TE€M, YTO KTO-HHOYIb 3apETUCTPUPYET 3HAK, OXOXKHUI HA UX COOCTBEHHBII HIIN TIOIHOCTHIO
UCHTHYHBIH eMy. [lo3ToMy OHM HyXIat0TCsl B 3((EKTUBHBIX MEpax, CIIOCOOHBIX UM IIOMOYb BBIUTPATh B
KOHKYPEHTHOH 6oph0e. DTH OCOOCHHOCTH PHIHOYHBIX OTHOIICHHWH Hanuid otpaxkeHue B cT. 15(5)
Cornamenus TPUIIC, B koTopoit roBOpUTCS:

«CTpaHbl-y4yaCTHHUIIBI TyOJHUKYIOT 3asBKY Ha PETHCTPALMIO Ka)KAOTO TOBAPHOIO 3HAaKa U OO
o, mubO0 cpasy TOcCie PErucTpaliyd B pasyMHOM (opMme pearupyroT Ha 3asBIIeHHS 00 OTMEHE
peructpanmu. Kpome 3TOTO CTpaHBI-y4acTHUIBI MOTYT TIPEIyCMOTPETh MPOLEAYpPhl TOAaYH
BO3PaKEHUI IPOTHUB PETHCTPALIM TOBAPHOTO 3HAKaY.

Ilocne omyOnukoBaHus HMHGOpMAnMU O 3asABKE HA PETUCTPALMI0 TOBAapHOI'O 3HAKa OHA
pasMemaercss 4YacTHBIMH HMH(QOPMALMOHHBIMH CIy)X0aMH B HMX KOMIBIOTEPH3HPOBAHHBIX 0azax
JaHHBIX (HampuMep, B TaKOM IIMPOKO M3BECTHOH Oase, kak http://www.thomson-thomson.com/ ). 3a
OTIPEIENICHHYIO IJIaTy 3TH CIY>KOBl MOTYT yBEIOMJIATH 3aHHTEPECOBAHHBIE KOMIIAHHUHM O IOMBITKAX
3aperUCTPUPOBATh CXOJHBIE 3HAKU. 3aTeATh MPOLEAYPHI MIOJAa4Yd BO3PAXKECHUI MPOTHUB PErUCTpaluu
WIN TPOLEAYPHI 0 €€ OTMEHE MOTYT ceOe MO3BOJIUTH JIMIIb KPYIHBIE, ¢ OONBIIMMHU (PHHAHCOBBIMU
CpeACTBAaMHM KOMIIaHHHM, MO0 y HHMX €CThb IOCHBI'M Ha OIUIATy AOPOTOCTOSIIMX IOPHUIMYECKUX U
TEXHUYECKUX 3KCIIEPTU3, KOTOPHIC 3a4acTy0 ONPENeIAI0T YCIeX B 3THX JeJiax.

7K. Cpok feiicTBUS MpaBa HA TOBAPHBIH 3HAK

B ornuuue oT orpaHM4YeHUN Ha CPOK JIEMCTBHA MATEHTHOTO WJIM aBTOPCKOTO IpaBa CpPOKHU
JICHCTBHS TpaBa Ha TOBApPHBIA 3HAK MOTYT MPOJyIeBaThcsi HeorpanndeHHo. B cr. 18 Cornamrenus
TPUIIC yxa3siBaercs:

«[lepBuvHas permcrpanys TOBApHOTO 3HAKa W KaXJ0€ HOBOE €€ MPOIJIEHHE JOJKHBI
OCYIIECTBIIATHCA HA CPOK HE Kopoue ceMu JieT. KonnuecTBo npoaneHnii He OorpaHHueHO».

W moka ToBapHBIN 3HAK CIYXKUT BBHINOJIHEHUIO CBOCH OCHOBHON (DYHKIMU HICHTH()HUKAIMU
TOBapa KaK TOBapa OIPENEICHHOTO IPOW3BOAMTENS, HET MPUYUH JUIA TpEKpalleHUs CpoKa ero
neiictBusa. Korma okaHuMBaeTcs Cpok IEHCTBHS OXpaHbl 00BEKTa aBTOPCKUM ITPABOM U OH CTAHOBHTCS
OOIIIECTBEHHBIM JTOCTOSTHMEM, KaXIblH MOXXET HavaTh CTaBUTh Nbechl lllexcrupa, He BcTymas B
JIONITHE TIEPETOBOPHI O TMpaBe IMOCTAHOBKM WM 00 yIIaTe aBTOPCKHX TOHOPApOB, MOCKOIBKY CPOK
JeficTBUA OXpaHbl 00beKTa NCTeK. KOHKypHpyomue Mpon3BOIUTENN TeJIe(OHHBIX alapaToB MOTYT
Takke 0e3 yIiaTbl BO3HArpaXKICHHS aBTOPaM HW3TOTABJIHMBATH CBOIO MPOIYKIHMIO, TMOCKOIBKY HCTEK
CPOK TATEHTHOW OXpaHbl. [Ipu 3TOM B OTHOIICHMM TOBapHBIX 3HAKOB OOIIECTBY HET IMOJB3BI OT
nepeBoia 3Haka B paspsn OOBEKTOB BCeOOMIero HWCmoib3oBaHus. [loTpeOurenu, MpPUBHIKIINE K
OTIpe/IeTICHHBIM Ka4eCcTBaM M CBOWMCTBaM, CKakeM, KOKa-KOJbl, OyIyT BecbMa pa304dapOBaHbI, €CIH
Pa3HbIC POU3BOIUTEIN HAYHYT BBIMTYCKATh OTIUYAIONINECS BKYCOBBIMH JJaHHBIMU HAITUTKHU O] 3TOH
e mapkoil. [lo 3Toil mpuumHE CpoK JEWCTBUS TOBAPHOTO 3HAKAa HE OTPAaHHUYMBASTCSH BO BPEMCEHH.
Opnrako ecawm OBl CPOK JAEWCTBUS OXpaHBl TOBAPHOTO 3HAKa IPOJUIEBAJIICS ABTOMATHYECKH, TO
BO3HHUKaNa Obl mpobiieMa C HEUCHONb3yeMbIMH 3HaKaMH, KOTOpBIE OyJIyT OCTaBaThCcs B peecTpax,
Meliass JPYTUM TMPOU3BOJAMTENSM pPETHUCTPHUPOBATH CBOW TOBap B O3TOW ke Hume. Ecou
3apErHCTPUPOBAHHBIA TOBAPHBIA 3HAK HE HCIIOJIb30BAJICS HUKOTA WM HE MCIIONB30BAJICS B TEUCHHE
JUIUTENBHOTO TIepHOoJa BPEMEHH, OYeHb Maja BEpOSTHOCTH TOTO, YTO HOBOE HCIIOJIB30BAHHE 3TOTO
3HaKa KeM-TO JIPYTHM BBEJIET MOoTpeduTens B 3abmyxaenue. OHUM U3 CIIOCOOOB OYUCTKU PEECTPOB
OT HEWCIIONIb3YEMBIX 3HAKOB SBISAETCS MPABHIO O NEPUOJNYECKOM OOHOBJICHHM TIpaBa Ha UX
WCTIOJB30BaHNE. OTO MOXET OBITh TakXKe XOpOIIed BO3MOKHOCTHIO TIOTIOJIHEHHUS OIopKeTa
PETHCTPALMOHHBIX CIyk0 3a CueT B3WMaHHUS TONUIMH 3a NPOMJICHHE CpOKa JEHCTBUS OXPaHBI
TOBApHOTO 3HaKa. B HEKOTOphIX cTpaHax (kak eme ofHa (opma H30aBICHHS PEECTPOB OT
HEUCIIOIb3YEMbIX 3HAKOB) TPEOYyeTCs MUCHMEHHOE MOATBEPKACHHE TMPOMODKECHHS HCIOIb30BAHHS
toBapHoro 3Haka. Crathst 19 Cornamenust TPUIIC mo aToMy OBOJy TIACHT:

«Ecnu nns moaiepiKaHWs CWIIBI TOBApHOTO 3HAKa TPeOyeTcs MPOMJICHUE PErHCTpanud, TO
perucTpanusi MOXKeT OBITh OTMEHEHa TOJBKO 10 HCTEUSHHWH HE MEHee 4YeM TPEXJIETHETO
OecnpepbIBHOTO MEpHOJa BpPEMEHH, KOTJA 3HaK HE HCIOJb30BaICs, IMPH YCIOBHH OTCYTCTBHUS
000CHOBaHHBIX TPUYHH, N0 KOTOPHIM O0JIaJaTeNb MpaB Ha TOBAapHBIH 3HAK UM HE TOJIb30BAICT U
MIPEJCTaBIII COOTBETCTBYIOIINE JTOKa3aTenbcTBa. OOCTOATENBCTBA UPE3BHIYAHON CHIIBI, KOTOPBIE HE
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3aBUCST OT BOJM 00JiafaTesns IpaB Ha TOBAPHBIN 3HAK, HAIPUMEp, FOCYIapCTBEHHbIE OrPAaHUYEHHS Ha
UMIOPT WM HHBIE TPeOOBaHHUs, NMpeabABIsIeMble K TOBapaM WM YCIyraM, OXpaHSeMBbIM TOBapHBIM
3HaKOM WJIM 3HAaKOM OOCTYKMBaHHs, JOJDKHBI MPU3HABATbCS B KAayeCcTBE MOCTATOUHBIX MPUYHH
HEHCIOJIb30BAHMS 3HAKAY.

HOpunnueckre w Qusnyeckue nHIa, 3aperMCTPUPOBABIIME HAa CBOE HMMs TOBApHBIN 3HAK,
NpUOOpPETAIOT TMPaBO Ha €ro WCMOJb30BaHUE Ha Bceil Tepputopun PD B Teuenue aecsatu net. llpu
3TOM yKa3aHHBIH CPOK PacCMaTpPUBAETCS 3aKOHOM JIMIIL B KAUeCTBE HAYAJBHOTO IMEpUOJa OXPaHBI,
KOTOPBIN CBSI3BIBACTCS C TIEPBHYHOM perucrpariedi o0o3HadeHHs. B mpuHIHIIE XK€ CPOK OXPaHBI
MOJKET OBITh CKOJb YTOJHO JUINTENBHBIM, MOCKOJBKY JEHCTBHE CBHJICTEIHCTBA HA TOBApPHBIA 3HAK
MOXET HEOJHOKPAaTHO MpPOMAJIEBAThCS B MOPSAIKE, ycTaHOBIEHHOM cT. 16 3akona P® «O ToBapHBIX
3HaKax, 3HaKax OOCIyXMBaHUS U HAUMEHOBAaHUAX MECT IIPOUCXOXKICHHUS TOBAPOB».

Cywnocms npaeéa Ha mMOBAPHLIU 3HAK COCTOUT B BO3MOXHOCTH €ro HEOTPaHHUYEHHOTO
XO3AHCTBEHHOTO HCIOJBb30BaHUs sl 0003HAYEHHS MPOW3BOIMMBIX M PEaTU3yeMbIX TOBapOB.
Vcnonb3oBaHreM TOBAapHOTO 3HAKa CUMTAETCS MPEXKAE BCETO NPHMEHEHHWE ero Ha ToBapax, Ui
KOTOPBIX OH 3aperuCTPUPOBaH, W/WIM Ha WX YHakoBKe. [Ipy HAJIMYUK YBaXHUTCIbHBIX HPUYUH
UCIIOJIb30BAHUEM 3HaKa MOXeT OBITh IMPH3HAHO Takke IpPUMEHEHHE O003HaueHHs B pEKIame,
NeYaTHBIX M3aHMUAX, HA BBIBECKAX, IPU IEMOHCTPALUH SKCIIOHATOB HA BHICTABKaxX M T.II.

IIpaBo Ha TOBapHBIN 3HAK SIBIACTCA AOCOMOMHBIM U UCKIOUUMETbHLIM CYOBEKTUBHBIM IIPABOM.
OTO 03HaYaeT, YTO TOJNBKO €ro BIaJeNel o0JamacT MOHOIOJIBHOH BO3MOXHOCTBIO HCIIOJIB30BATh
TOBAPHBIA 3HAK M PACIIOPSDKATHCS MM, a TAKKE 3alpeIlaTh UCIIOIb30BaHUE TOBAPHOTO 3HAKA APYTHMU
nuuamu. Vicrnonp3oBaHre TOBApPHOTO 3HAKA PACCMaTPUBAETCS 3aKOHOM HE TOJIBKO KakK MPaBo, HO U KaK
0053aHHOCTH €ro Biajenbia. Eciu ToBapHBIA 3HaK HE UCMONB3yeTcsl 0e3 YBaKHTENIbHBIX MPHUUH B
TEUEHHEe IMATH JIET, €r0 PerucTpalusi MOKET OBITh MpeKpalieHa JOCPOYHO MO TPEeOOBaHHIO JII0OOTO
3aMHTEPECOBAHHOIO JINIIA.

Ilpy wncnonb30BaHMM TOBAPHOTO 3HAKa PSIOM C OOO03HAUCHHEM MOXKET IPOCTABISITHCS
npeoynpeoumenvHas MApKUposKa, yKa3blBarollas Ha TO, YTO NMPHMEHsSeMoe 0003HauyeHue SBISETCS
toBapHbiM 3HakoM (M, TM, Reg. TM wu T1.n.). He3akoHHOE HCMONB30BaHUE MPEAYNPEAUTEIHLHON
MapKUpOBKUM B OTHOLICHWH HE3aperucTpupoBaHHOro B P® ToBapHOTO 3HAKa, €CIU 3TO JCsHHE
COBEPILICHO HEOAHOKPATHO WM MPUYMHIIO KPYITHBIH yiiep0, o0pa3yeT yrojJoBHOe mpecTyrieHue (CT.
180 YK PO).

3. Bonpochl B3aiMOOTHOIIeHMIT padoToAaTes sl U pa0OTHUKA B CBSI3U C OXPAHOH TOBAPHOTO
3HaKa

Cro>kHBIE B3aUMOOTHOIIICHHSI, BO3HUKAIOIIHE MEKITy paOOTHUKOM M paboTomaTelieM B 00JIacTH
OXpaHbl KOMMEPUYECKOI TaliHbI, 00BEKTOB aBTOPCKOTO MpaBa WM OOBEKTOB MAaTEHTHON OXpPaHbl, KaKk
NPaBUJIO, HECBOWCTBEHHBI OXpaHE TOBAPHBIX 3HAKOB. OOBIMHO MpaBa Ha H300pakKEHHE TOBAPHOTO
3HaKa, CO3JJaHHOTO pAaOOTHUKOM B XOJI¢ UCTIOTHEHHUS IM €T0 CIYKEeOHBIX 0053aHHOCTEH, MPpUHAIeKAT
paboronarento. [ maBHOE MpegHa3HaYeHUE TOBAPHOTO 3HAKA COCTOUT B TOM, YTOOBI JIaTh MOTPEOHUTEIIO
MHCTPYMEHT ONpeAeeHUs] TOBapa, MPOU3BOANMOrO paboToaaTeneM, O3TOMY HCIOJIb30BaHUE HpaB
Ha TOBAPHBIHA 3HAK PAOOTHUKOM TOJBKO 3aMyThIBATO ObI MOTPEOUTENIS.

Poccuiickoe 3aKOHOJATENLCTBO HE 3aKPEIUISCT aBTOPCKHMX IMpaB HAa TOBAapHBIC 3HAKH 33 UX
KOHKPETHBIMH pa3paboruyrikamu. OO003HAYCHHS, PETUCTPUPYEMbIE B KAYECTBE TOBAPHBIX 3HAKOB,
MOT'YT OTBEYATh BCEM TPEOOBAHMSM, MPEIBIBIAEMBIM K 00bEKTaM aBTOpCKOro mpasa. OMHAKO eciu
WX aBTOPBI JJAIOT COTJIACHE HA MCIIONB30BAHUE CO3JIAaHHBIX MU MPOU3BEACHUN B Ka4eCTBE TOBAPHBIX
3HAKOB, OHH HEC HpI/IO6peTaIOT B CBA3U C 3TUM AOIOJHUTCIBHBIX IIPpAaB WKW MPEUMYIICCTB. OxpaHa Hux
JUYHBIX W  HMMYIICCTBEHHBIX WHTEPECOB  OTpaHMYMBAcTCS CPEepoill  aBTOPCKOTO  MpaBa,
TapaHTUPYIOIIETO HEMPUKOCHOBEHHOCTh JOCTUTHYTOTO WMH TBOPYECKOTO pe3ylbTara, KOTOPBIN
MOXET CTaTb TOBAPHBIM 3HAKOM TOJIBKO € UX COIJIaCuA U Ha COIJIaCOBAHHBIX C HUMHU YCJIOBUAX. Ho na
caM TOBapHBINH 3HAK KaK OOBEKT MPOMEBIIIJICHHONH COOCTBEHHOCTH €r0 CO3/IaTelId HUKAKUX MpaB HE
IPHOOPETAIOT.

N. JInueH3upoBaHue TOBAPHOT0 3HAKA
1. BBenenue

B oTHomeHnuu JIMICH3UPOBAHUS TOBAPHOTI'O 3HAKa BO3HHUKACT HCCKOJIBKO BAaXHBIX BOIIPOCOB



IOPUIMYECKOr0 XapakTepa. [lelicTByrolee B OTAEIBHBIX CTPaHAaX 3aKOHOAATEIbCTBO IIO BOIPOCAM
JUIIEH3UPOBAHNUA TOBAPHBIX 3HAKOB CO3[aBAJIOCh Ha 0a3e pa3iIMyHBIX (QHIOCO(CKHUX BO33PEHUM
HECKOJNBKUX MIKOJ TpaBa. B COOTBETCTBMM C OJHMMH B3IVIAJaMH, 3ajada TOBAapHOTO 3HaKa —
TapaHTHPOBATh IMOTPEOUTENIO KAdeCTBO TOBapa C TeM, 4YTOOBI BBIpabOTaTh y HETO MOBEpHE K
OTIpeNIeNIeHHON Mapke. B COOTBETCTBUM ¢ JPYyTUMH B3TJISIIAMH, TOBAapHBIM 3HAK — 3TO YKa3aTellb
MMEHHU MIPOU3BOJMTEIS, KOTOPBIH OOBSICHAET NOTPEOUTEII0, HA KOTO OH MOXKET KaJoBaThCsl, KOTAA HE
YIOBIIETBOPEH KauecTBOM ToBapa. [1o3ToMy coriacHO mepBOil MO3WINH, €M O0jajaTenb MpaB Ha
TOBApHBIM 3HAK pa3pelIaeT ero MCIOJIb30BAaHHE U IPU 3TOM HE KOHTPOJIMPYET KauecTBO TOBapa, OH
OpocaeT CBOIM TOBapHBIM 3HAK Ha MPOU3BOJ CyAbObl. M Bompoc 3mech (HakKTUYECKH TOJIBKO OJUH:
KOHTPOJIb Ka4eCTBa TOBapa.

Ilo BTOpOH mO3MIMH, KaK IIPaBUIO, TpeOyeTca oOs3aTenbHAs PErUCTpalys JIMIECH3MU Ha
UCIIOJIb30BAHME TOBAapHOrO 3HaKa. Torja TEOpPeTHYECKH MOTPEOMTENb MOXKET y3HaTh, Ha KOTO
KaJoBaThCAd B CIIy4ae HEYJIOBJICTBOPUTEIBHOIO KauecTBa ToBapa. [lockonbKy mepBas MO3MLUS, Kak
NpEeACTaBIsICTCSA, OCHOBaHAa Ha 0ojiee pEaJUCTUYHOM MPEAIONOKEHUH O TOBEICHHU MOTpeOUTENs
(korma oH MPOCTO MOJIAaraeTcsi Ha KauecTBO MapKH TOBapa), OHA MPEBAIUPYET HaJl BTOPOIl MO3HUIIKEH,
OCHOBaHHOH Ha MEHEE PEaIMCTUYHOM IPEIIOI0KEHHH O TOM, YTO MOTpeOUTENb OyIeT BHIMCKHBATE B
peecTpax HOBOro o0iafaTesis npaBa Ha JUIEH3UOHHBINA POIYKT.

Ecth u apyrue coBceM He NMOXOKHE Ha yKa3aHHBIE, IPUYMHBEL, II0 KOTOPBIM B Pa3HBIX CTpaHax
TpeOyeTcs perucTpanusi JHIEH3UH Ha TOBapHBIC 3HakW. Hampumep, 3T0 MOTYT OBITH HOJO3pPCHUS
OTHOCHUTEIIBHO TOTO, YTO JIMLEH3UOHHBIEC MOILIMHBIL, OTYUCIsAEMble 00NafaTeNio NpaB Ha TOBapHBII
3HaK, CIyat (KOTJa JIMIEH3Us He 3aperuCTPUPOBaHa) CIOCOOOM yX0/1a OT BaJIOTHOIO KOHTPOJIS U OT
yIUIaThl MOJOXOJHOTO Hajora. JTO MOTYT OBITh ONAceHWs, 4YTO JIHMIEH3UH, COJepIKaline
OTpaHUYUTEIbHbIE  YCIOBHS, MOTYT BCTYNHTh B IPOTUBOpPEYHE C  aHTHMOHOIIOJIBEHBIM
3akoHoAaTesbcTBOM. OOnazaTens NMpaB Ha TOBAapHBIM 3HAK [IOJDKEH BHHUMATEIbHO OTHECTHCH K
COOJNIIOZICHNIO TpeOOBaHUI 3aKOHOJATENbCTBA BO BCEX TEX CTpaHax, IA€ IO JIMICH3UM Ha €ro
TOBAapHBI 3HAaK MPOM3BOJAUTCS NPOAYKUMs. Bompocom uecTn B AeIOBOW NpPAaKTHKE SIBISETCS
OCYILIECTBJICHUE KOHTPOJIE KayecTBa IMPOM3BOAMMOIO TOBapa C NaHHBIM TOBAPHBIM 3HAKOM, BHE
3aBUCHUMOCTH OT TOTO, TPeOYIOT 3TOr0 IOJIOKEHUS 3aKOHOAATENLCTBA WM HeT. Kpome Toro, odeHs
BaXHO B TeX CTpaHaX, Irne TpeOyercs oOs3arenbHas perucTpauys JTUICH3WM Ha HCIIOJIb30BaHHUE
TOBAapHOTO 3HaKa, cobmronaTk Bce HeoOxonumele GpopManbHOCTH, KAKUMH OBl HEPa3yMHBIMH OHU HU
Ka3alHuCh-, 4TOOBl HE YTPATUTh OXpaHy CBOErO TOBAapHOro 3Haka. IlockoibKy JHMIIEH3MOHHOE
UCIIOJIb30BaHUE TOBAPHOTO 3HAKA CIY)KUT yKa3aTeleM Ha MMs ITPOU3BOJUTENS U FapaHTHEH KauecTBa,
NPUHYIUTENEHOE JIMIICH3UPOBAHHUE MPEICTABISCTCS HENPUEMIIEMbIM, TIOTOMY YTO TOBapHBIH 3HAaK HE
CMOXET BHIMOJNHATH Bce yKasaHHble (yHKIuH. [lo sTomy moBomy B cr. 21 Cormamenns TPUIIC
YKa3bIBAETCS, UTO HE pa3pelIaeTcs IPUHYUTEIBHOE JIMICH3UPOBAaHUE TOBAPHBIX 3HAKOBY.

PacmiopsikeHue TOBapHBIM 3HAKOM COTJIACHO JISHCTBYIOIIEMY POCCHHCKOMY 3aKOHOAATEILCTBY
OXBaThIBaeT CO0OW ycTynKy ToBapHoro 3Haka (cr. 25 3akona P® o TOBapHBIX 3HaKax) H
IpeI0CTaBICHHE JHUICH3MU Ha UCIIONB30BAaHUE TOBAPHOTO 3HaKa (CT. 26).

Yemynka moeapnoco 3maxa o3HauaeT Tepenady IpaB Ha TOBAapHBIN 3HAK €ro BIIAAEIBIEM
JpyroMy IOpUAMYECKOMY WM (HU3MYECKOMY JIMIy B OTHOIICHHM BCEX MM YacTH TOBApOB, IS
KOTOPBIX OH 3apeructpupoBaH. [lomoOHas mepenada mpaB MOXKET OCYIIECTBISTHCSA KaK HAa BO3ME3A-
HBIX, TaK U Ha OE3BO3ME3/HBIX Hadanax W MPOU3BOAUTCS HA OCHOBAHWUH T'PAXKIAHCKO-TIPABOBOTO
JoroBopa. B cuiy manHoro noroBopa, Biajelnel] TOBapHOTO 3HAKa OTKA3bIBAETCS OT JANbHEHIIEro ero
UCIIOJIb30BaHUSl M IIepelJaeT BCe MpaBa Ha 3HAK NpHOOpeTaTenio, KOTOpBIH, B CBOJO odepens
OpUHUMaeT Ha cebs Bce IpaBa M OOS3aHHOCTH BiaJesblla TOBAPHOTO 3HAaKa M IPENOCTaBIIAET
OTYYKIATEII0 BCTPEYHOE YIOBJICTBOPEHHE, €CIM OHO MPEAYCMOTPEHO I0oroBopoM. Ha mpakthke
yCTyNKa TOBAPHOTO 3HaKa OOBIYHO OOYCJIOBIEHA MNPEACTOSIEH NUKBUAALMEH W1, H3MEHEHHEM
npoduisl AeATeIbHOCTH Biafielblla TOBApHOro 3Haka JInOo yBsi3aHa C YCTYNKOW IpaB Ha WHBIE
O00BEKThl TMPOMBIIIJICHHO M COOCTBEHHOCTH, HAlpHMep Ha W300pETeHUS WM IPOMBIIIJICHHBIC
00OpasIipl.

JeiicTBytomiee 3aKOHOAATEIBCTBO COAEPKUT JIMIIb OJHO, HO CYIIECTBEHHOE OIpaHMYCHUE JUIS
COBepIIeHUsT MOMO00HBIX JoroBopoB. CormacHo 4. 2 cr. 25 3akona P® o ToBapHBIX 3HaKaX YCTyIKa
TOBAapHOTO 3HAaKa HE JOIMYCKaeTcs, €CIM OHAa MOXET SBUTHCS NMPUYMHON BBEICHMS B 3a0ayKICHHE
noTpeduTeNieil OTHOCHUTENBHO TOBapa WJIM €r0 M3TOTOBUTENS. XOTS YKa3aHHOE OrpaHHYCHHE
JOCTaTOYHO HEONPEAEJICHHO W B IPHUHIMIIE MO3BOJAET OJOKMPOBAaTh IOYTH JH000H I0roBop 00
YCTYIKE TOBAPHOTO 3HAKA, €r0 HAMYME B 3aKOHE MPEJICTABISETCS BIIOJHE ONPAaBIAHHBIM H3-32
HEOOXOJMMOCTH OXpaHbl MpaB MOTpeOuTeNel, B YAaCTHOCTH OTPaXKACHUS HX OT HEKaYeCTBEHHBIX



ToBapoB. I[losTomy, Hampumep, ecam B pe3ylibTaTe YCTYNKH TOBApHOTO 3HAKa, KOTOPBIH
ACCOIMUPOBAJICS Y TIOTPEOUTENIEH C BBICOKUM KaueCTBOM TOBAapOB OMNPEACICHHOIO BU/a, UM HAYMHACT
MapKHpOBAaThCs 3aBEJJIOMO HU3KOKAYCCTBCHHAs TPOMYKIUS, TaKOH JOrOBOp Kak BBOMSIIUI
nmoTpeduTeNel B 3a0IyKIeHIE MOXKET OBITh IPU3HAH HEICHCTBUTEITHHBIM.

Hapsimy ¢ ycTymkoil TOBapHOrO 3HaKa €ro BJaJeiell MOXET MPEJAOCTaBUTh MPaBO Ha
UCTOJIb30BAHUE TOBAPHOTO 3HAKA JPYroMy JIMIy MO JUYEH3UOHHOMY 0o02060py. B oTimume oT
JIOTOBOpa 00 YCTYNKe TOBAapHOTO 3HAaKa JMIICH3WOHHBIA JOTOBOp IpEnAroiiaraeT MpeoCTaBICHUE
JUIEH3UATy TpaBa Ha UCIOIH30BaHNE TOBAPHOTO 3HAKA Ha OTOBOPEHHBIN B ToroBOpe cpok. Ipm aTom
caMm Biajeser (THUIeH3uap) COXPaHAET MPaBO Ha 3HAK M HECET BCEe OOSBaHHOCTH €ro BIAfesblia.
HampoTtuB, Ha numeH3Wara KakuxX-THOO JOMOMHHUTEIHHBIX OOpPEeMEHEHHH, KpoMe OOS3aHHOCTEH,
MIPUHATHIX UM Ha ce0s 10 JIUIEH3HOHHOMY JIOTOBOPY, OOBIYHO HE BO3JIAraeTcsl.

YcnoBuUs TUIIEH3MOHHOTO OTOBOPA OIMPEICIISIOTCS B 1IEJIOM CAaMUMHU CTOpOHaMH. B yacTHoCTH,
OHM CaMHU pEIIal0T BOMPOC O TOM, NPHOOPETaeT JIM JIMIICH3WAT HUCKIIOYUTEILHOE IPaBO Ha
MOJIb30BaHME TOBAPHBIM 3HAKOM MM HET, CAMOCTOSTENHHO OMPEIEIAIOT pa3Mep U MOPSIOK YIIaThl
BO3HATPAX/ICHMS, YCTAaHABIUBAIOT CPOK JEHCTBHs JOoroBopa U T.m. OQHAKO 3aKOHOM BBEICHO JBa
B3aMMOCBSI3aHHBIX O0S3aTEIBHBIX YCIOBHUS: JUIICH3MOHHBIH JOTOBOP JOKEH MPEIyCMaTpUBaTh, 4TO
Ka4yecTBO TOBAPOB JIUIICH3MATa OYIeT He HI)KE KauecTBa TOBAPOB JIMIIEH3UAPA U UTO JIUIEH3Uuap OyIeT
OCYIIECTBIIATh KOHTPOJIb 33 BBITIOJHEHHEM 3TOTO YCJIOBHA. YKa3zaHHBbIE TPEOOBAaHUS MPEACTABISIOT
c000H M3BECTHYIO TapaHTHIO IJIsl TOTpeOHTENel, OPHEHTHPYIONIMXCSI Ha YK€ M3BECTHBIN TOBapHBIN
3HaK. B ciiydae ecnn Mapkupyemble JIMIIEH3UATOM TOBaphl OyIyT XyANIEr0 KayecTBa, JIMIEH3uap He
TOJIFKO BIIPaBe, HO U 00sI3aH 3alPETUTh AATBFHEHIITYI0 MApKHPOBKY TOBapa MepeIaHHBIM 110 JOTOBOPY
3HakoM. Bompoc o JOCpOYHOM TMpEeKpalleHUH JMIEH3UMOHHOIO JOTOBOpa MO JAHHOMY OCHOBAHMIO
MOJKET OBITh TIOCTABJICH U JPYTMMHU 3aWHTEPECOBAHHBIMH JIUIIAMH, B YACTHOCTH TOCYAapCTBCHHBIMU
OpraHaMi WJIM OOIIECTBEHHBIMU OPTaHU3AIUAMH T10 3aIUTE MMPaB MOTPeOUTENeH.

3aKkoH TpeIbABISET 0COOBIe TpeOoBaHM K (popMe AOTOBOPOB 00 YCTYIKE TOBApHOTO 3HAKA U
nepe/aue mpaea Ha €ro MCIIOJIb30BaHUE. YKa3aHHBIC JIOTOBOPHI IOJIKHBI COBEPIIATHCS B MUCHMEHHOM
tdopme u perucrpupoBatbcs B I[latentHoM BemomctBe P®. llopsmok perucrpanuu omnpeaeneH
[IpaBunamu perucTpamnuu ITOTOBOPOB 00 yCTyIKE TOBApPHOTO 3HAKA W JINIIEH3WOHHBIX JOTOBOPOB O
MPEIOCTaBJICHUN IpaBa Ha WCIOJb30BAHUWE TOBAPHOrO 3HAKA, yTBEPXAECHHBIMH PocrmareHTtom 26
centsiOpst 1995 r. B nmanbHelinieM o0s3aTenbHOM peructpanuu B [laTeHTHOM BEIOMCTBE IMOJICKAT
W3MEHEHNs, BHOCHMBIE B YK€ 3aKIIOUYeHHBIE TOTOBOPHI. He3aperucrpupoBaHHBIE JOTOBOPHI 00
YCTYIKE TpaBa Ha TOBApHBIM 3HAK WM O MPEIOCTABJICHUU IpaBa Ha €ro HCIIOJIb30BaHUE, a TaKKe
BHECCHHBIC B HHMX W3MCHCHHUS CUMTAIOTCS HEICHCTBUTEIBHBIMHU. 3a PETHCTPALUIO0 JOTOBOPOB U
M3MeHeHN B HUX [[aTeHTHBIM BEJOMCTBOM B3WMAeTCs TOMLINHA, KOTOpas IO COTJIAIICHUI0 CTOPOH
MOJKeT OBITH yITadueHa JIFOOBIM U3 YYaCTHUKOB JIOTOBOPA.

2. ®paHyai3uHr

®paHyai3MHT — 3TO, KaK MPaBHJIO, Takas (Gopma JIMIEH3UH Ha HCIIOJIb30BAHUE TOBAPHOIO
3HaKa, KOTOpas COMNPOBOXIAETCS OKa3aHMEM IOMOIIM CO CTOPOHBI 00JiafaTeNs TOBapHOTO 3HaKa
(bpanuaiizepa) nuily, BIagerolIeMy MPEANPUATHEM, KOTOPOE OCYIICCTBIISET CBOIO JESITEIBHOCTh HA
YCIIOBHAX 3aKIIOUEHHOTO C (ppaHUaiizepoM qoroBopa (SApKuil MpUMEp — MPEANPHATHS OBICTPOTO
nutanus). JIMIeH3uoHHbIe (paHYal3WHIOBBIE JOTOBOPBI HECKOJIBKO OTIMYAIOTCA OT JAPYIUX
JIOTOBOPOB O JIMIIEH3UPOBAHUKM TOBAPHOT'O 3HAKA M B WX OTHOIICHUM WUMEIOTCS Ba)KHBIC BOIPOCHI
NPaBOBOTO XapakTepa. ITH JOTOBOPHI HOCAT, KaK MpaBWiio, Oolice JCTATW3UPOBAHHBIA XapakTep,
YTOYHSISI BCE aCMEKThl B3aUMOOTHOIIEHUH MeX Iy cTopoHaMu. K coxkaneHuo, CyleCcTByeT MHOKECTBO
«XUTPOYMHBIX» MOIICHHUYECKHUX CXeM ()paHUai3uHra, o KOTOphIM (hpaHyaii3ep moirydaeT ACHbIH 10
JIOTOBOPY, PHUCYS HECOBITOYHBIC KAapTUHBI OACHOCIOBHBIX JOXOMOB. [103TOMY MAEHCTBYIOIIHE BO
MHOTHX CTpaHaX 3aKOHbI M pa3jMyHbIC MMOA3AKOHHBIC aKThl, PETYJIHMPYIOLIUE COOIOICHHE IPAaBUII
YECTHOTO BeNeHUs OW3Heca, HampaBleHb HA TO, YTOOBI CTPOTO COONIOMATUCH BCE 0OSI3aTENBCTBA,
B3sThIC Ha ce0sl paHUalizepoM B OTHOIIeHWH Oynymiero (panuaiizu. Bropas mpobiema cBszaHa
TE€M, YTO MHBECTUIMH, BKJIaAbIBa€Mble B HOBOE MPCANPHUITHE, CIIyKaT, IJaBHBIM 00pa3oM,
MoJIZICPKaHUI0 00Ot Bou (paHUaiizepa, a OTHIONb HE MOJIACPKKE caMOro npeanpustus. [1o aToit
MPUYUHE B PsJiec CTpaH JEHCTBYeT OrpaHUYCHUE HA MPaBO (paHYaii3epa OTKa3bIBaTh B MPOIJICHUU
Cpoka JeHCTBUS JOroBOpa, HECMOTPS HA TO, YTO TAKOE OTPAHWYCHUE HIET Bpaspe3 ¢ OOIMIUMHU
MIPUHIIMIIAME CBOOOIHOI'O PhIHKA.

B poccutickom mpage crielualibHbIC MTPaBHUiia O JOrOBOpe (paHYai3uHra, KOTOPHIH O(GUIIHATEHO



UMEHYETCSI 002080POM KOMMEPUECKOU KOHYeccul, TIOSBUINCh OTHOCUTEIHHO HENaBHO, C MPUHATHEM
yacTu BTOpoi I'pakmanckoro kojekca P®. Dtu mpaBmia pa3paboTaHbl ¢ yU€TOM MHUPOBOTO OTIBITA
NPaBOBOTO PETYTUPOBAHUSI TOTO KOMIUIEKCA OTHOILICHWH, KOTOPBI BO3HMKAeT B CBS3H C
IpeIoCTaBIeHHEM OTHMM TIpeArnprHuMaTereM (mpaBoobianareneM) qpyromy (IoIbp30BaTENO) paBa
BBICTYIIaTh B 00OpOTE MOJ KOMMEpPYECKMM HMEHeM TNpaBooOmanarens. s 3Toro moibp3oBaTelto
NPEAOCTaBISIETCS] BO3MOKHOCTh HCIOJB30BAaTh B CBOCH XO3SMCTBEHHOW AEATEIBHOCTH KOMIUIEKC
MIPUHAISKANUX TPaBOOOIaIaTeI0 UCKIIOYUTEIBHBIX TIPaB, W B ITEPBYIO odepenb — IMpaB Ha
CPEeICTBa WHAMBHIyaTN3aIliH MIPaBo00OIagaTes, BKI0Yas U IPaBo Ha TOBAPHBIN 3HAK.

C yd4eTroM TOro, 4YTO JIOTOBOP KOMMEPUYECKOW KOHIIECCHM CO3JIacT PEalbHYI0 OIMAacHOCTh
BBEJICHHUS TPETHUX JIHIl, B OCOOEHHOCTH IOTpeduTeneld, B 3201y IeHHUE OTHOCHUTEIHHO JIMYHOCTH
JUIA, TPOJAIONIETO MM TOBAapHl WM OKA3bIBAIOIIETO YCIYTH, 3aKOH YJensieT oco00e BHHMAaHWE
3alllUTe UX 3aKOHHBIX UHTEpecoB. [TpaBuna 'K, nocBseHHbIE ’TUM BOIPOCaM, HOCST UMIIEPATUBHBIN
XapakTep W He MOTYT OBITh OTMCHEHBI MJIM M3MEHEHBI COTJIalleHHeM CTOPOH. Tak, B COOTBETCTBHH C .
8 cr. 1032 T'K mnonk3oBarens 00s3aH HHOOPMHUPOBATH TOKymareneil (3aka3uyukoB) Hamboiee
OYEBHIHBIM JJIsI HAX CIIOCOOOM O TOM, YTO OH HCIIOJIb3yeT (PMPMEHHOE HAMMEHOBAHHE W JIPyTHe
CpeAcTBa WHAWBUAYyaATW3allMd B CHIIy JOrOBOpa KOMMEpUYecKod KoHIeccuu. KOoHKpeTHBIX (opMm
takoro wuH(opmupoBaHus Komekc He ycCTaHaBiIMBaeT, TaKk KaK OHHM 3aBHCAT OT XapakTtepa W
OCOOEHHOCTEH JIEeATEIBHOCTH, OCYIIECTBIIIEMON mois3oBareideM. Ho camo ykazanme Ha
HEOOXOJMMOCTh  HCIOJB30BaHWA  «Hawbojee OYEeBHAHOTO» JUIsi  moTpedurened  crocoba
WHGOPMHUPOBAHMS TTOKA3BIBAET, YTO HA IMOJIB30BATEIS BO3JIAraeTcsi OpeMsi OTBETCTBEHHOCTH 3a JIF000e
BOJIFHOE WMJIM HEBOJBHOE BBEACHHE MOTpeOnTeNel B 3a0iy)KIeHHe 110 TOBOAY IpaB Ha IMOJIb30BaHHUE
(bupMmoi.

IensiM 3amuThl UHTEPECOB MOTPEOUTENCH CIYKUT M P JNPYTHMX MPaBHI, B YaCTHOCTH O
cyOcuanapHOi OTBETCTBEHHOCTH TPABOOOIAAATEINS TI0 MPEIBSIBICHHBIM K ITOJIB30BATENIO MPETSH3USIM
o kadectBe ToBapoB (pabot, yciayr) (cr. 1034 TK ), o mpaBe m 0OS3aHHOCTH IIPaBOOOIIAmaTENs
KOHTPOJIMPOBATh KauecTBO TOBapoB (pabot, yciayr), MPOU3BOAMMBIX (BBITIOIHIEMBIX, OKa3bIBAEMBIX)
MOJIb30BaTeNIeM HAa OCHOBAHUH JIOTOBOpa KoMMepueckoit konneccuu (ct. 1031 T'K ), u ap.

JloroBop KOMMEpPYECKON KOHIIECCHH MOYKET 3aKJTI0YAaThCs Ha JTI000W OTOBOPEHHBIN CTOPOHAMHU
Cpok J1ub0 0e3 yKkazaHus CpoKa. B cBs3M ¢ TeM, 4TO MOJIb30BATEIM BKJIAIBIBAIOT COOCTBEHHBIC CHUIIBI U
CPEICTBa B MPOJBIDKEHUE (PUPMEHHBIX HAMMEHOBAHMI MTPaBO0OIaiaTeNiel Ha PhIHKE, 32 TEMH U3 HHX,
KTO HaAJeXaluM o0pa3oM WCHONHSJI CBOM OOS3aHHOCTH IO JOTOBOPY, 3aKperuisieTcs
NPEUMYIIECTBEHHOE TIPaBO Ha 3aKIIFOUCHHE JOrOBOPOB Ha HOBBIH CPOK Ha TEX JKE YCIOBHUSIX.

Oco0ble TpeOoBaHMs MPEIBSBISIOTCS 3aKOHOM K (hopMe 3aKIIIOUeHHs B IPEKPaleHus J0roBopa
komMmepueckor koHIeccun. CoriacHo cr. 1028 'K oH momkeH OBITH 3aKit0YeH B MUCEMEHHOH (hopMme,
MpUYeM TIPH HECOONIOEHUH 3TOr0 TpeOOBaHWS IOTOBOP CUUTAETCS HUYTOXHBIM. [lommMo 3Toro
JIOTOBOp TIOMJICKHUT PETHCTPalii B OpraHe, OCYIIECTBUBIIEM TOCYNAPCTBEHHYIO PETUCTPALIUIO
npaBooOmamatens. Ecmum mpaBooOmajgatens 3aperUCTPUPOBAH B HWHOCTPAHHOM  TOCYIapCTBE,
perucTparusi IOrOBOpa KOMMEPUYECKOW KOHIIECCHH OCYIIECTBIIETCS OPraHOM, OCYIIECTBHBIINM
rOCYJJApCTBEHHYIO PETHCTPAIUIO MOJIb30BATEIIS.

K. IlpaBa Biaje/iblia TOBAPHOIO 3HAKa
1. Kak noMemaTh Apyrum JIMIaM MCNOJIb30BATh TOBAPHbBII 3HAK

[TpaBo MpensATCTBOBATh APYTUM IMOJB30BATHCS TOBAPHBIM 3HAKOM WIJIM 3HAKOM OOCITY>KHBAHUS
Ha CXOJHBIC TOBAPhl WK YCIYTH SABISCTCS OJHUM M3 HauOoJIee BaXKHBIX MPaB €ro mpaBooOIagaTess.
B cr. 16 (1) Cornamenust TPUIIC roBopurcs:

«CyOBbeKThl MpaB Ha 3apErHCTPUPOBAHHBIA TOBAPHBIA 3HAK HUMEIOT HCKIIOUHTEIBHOE MPaBO
XOJaTalCTBOBaTh O 3alpPCIICHHM TPETHbUM JIMIAM, HE HMECIOIIMM COrJIacHs MPaBooOIamaTels,
HUCITIOJIB30BAaThH B KOMMCp‘IeCKOﬁ HpaKTI/IKe NIACHTUYHBIC WJIN CXOAHBIC 3HAKU HaA TOBapLI NI YCJ'IyFI/I C
TOBapaMU WM YCIyraMH, B OTHOIICHHHM KOTOPBIX M OBbUI 3apETMCTPUPOBAH TOBApPHBIM 3HAK, €CIIH
[I0JJOOHOE MCIIOJIL30BAHHE CIOCOOHO BBI3BaTh MX cMelneHne. CHocOOHOCTH BBI3BATh CMEIIEHHUE
UCIOJIb30BAHUEM TOXOXKMX 3HAKOB Ha IMOXOXKHME TOBaphl WM YCIYTH IMpeIrojiaraeTcs cama coOoi.
BrlmieykazanHoe mpaBo JIOJKHO HCIIONB30BaThC 0e3 yiiepOa paHee BO3HUKIIUM IpaBaM U HE
JIOJDKHO BJIMATH HA BO3MOXKHOCTh CTPaH-YYACTHHI[ TPEJOCTABIAThL TNpaBa Ha TOBAapHBIC 3HAKH,
BO3HUKIIIKE B IPAKTHKE UX HCIIOIb30BaAHMI».

CaMbIM SpKUM TPUMEPOM HapyIIEHHUS MpaB 00JiafaTess TOBAPHOTO 3HAaKa, KOHEYHO, SBISCTCS



WCTIOJIh30BAHNE AHAIOTUYHOTO 3HAKa HAa aHAJIOTMYHBIA ToBap. Takoe MCHOJIh30BaHHWE YaCTO HOCHUT
Ha3BaHUE «IOJJICNIbIBAHKUS TOBAPHOTO 3HaKa». ToBapHbBIC 3HAKK JOJIKHBI OBITH OXBAYCHBI OXPAHOM HE
TOJIKO OT MPSAMBIX mojienok. OHa JoJKHA OBITh IUPE M PaCHpPOCTPAHATHCS TAKKE U HA MOXOXKUE
3Haku. [Ipn sTOM oTBeTa TpedyeT BOMPOC O CHOCOOHOCTH BBHI3HIBATH CMEIIEHHE, 2 IMEHHO: CXOXKH JIH
3HAKM W TOBaphl B TaKOM CTENEHW, HYTO OTO BBEIACT 3HAYUTEIBHOE YHUCIO IOTPEOUTENCH B
320y X/ICHUE W OHH MIEPEITy TAIOT 3HAKH.

2. Mepbl NPOTHUB «Ppa3MbIBaHUHA» TOBAPHOI'0 3HAKa

Crarbs 16 (3) Cornamenuss TPUIIC comep HUT MONOXKEHHS, KACAIOIIUECS BOMPOCOB OXPaHBI
TOBAPHBIX 3HAKOB OT MX «pa3MbIBaHuUs». CTaThs IJIACHT:

«Cratbsi 6bis IMapwkckoit koHBeHImu (¢ momonHeHusMu 1977 roga) MpUMEHSETCS TaKXkKe K
TOBapaM M YyciyraMm, HE IOXOXXHM Ha T€, B OTHOLIEHHM KOTOPHIX 3apeTUCTPUPOBAH 3HAK, NpHU
YCIIOBHH, YTO HCIOJB30BaHUE JAHHOTO TOBAPHOTO 3HAKA B OTHOLIEHHH HEMOXOXHX TOBAapOB WIH
ycIIyr OyHeT CIyXUTh yKa3aHHEM Ha HaJIW4YHe CBA3M MEXIy 3TUMH TOBapaMd U YCIyraMd M
npaBoobiagaTenreM Ha 3aperuCTPUPOBAHHBIA TOBAPHBINA 3HAK U YTO IPH 3TOM BO3MOXKHO NPUYMHEHHE
yiiepba uHTepecaM mpaBooOIaaTeIs .

KoHuenmus «pa3MbpIBaHUS» TOBAPHOTO 3HaKa BO3HUKIIA B AHIJIMU B CBS3H C JI€JIOM, B KOTOPOM
BJIaJIeNbIIbl  M3BeCTHOTO ToBapHOTO 3Haka «KODAKS» BemMrpamum mo HMCKy NpPOTUB KOMITAHHH,
npousBoauBieil Benocunensl «KODAK». Ho HanOonbpiiee pa3BUTHE STa KOHIICTIIUS IMONyYWiIa B
CHIA. TIlocne BBeaeHms cooTBeTcTByromero rmonoxenuss B Cormamenme TPUIIC onHa
pacmpocTpaHsercs W O BceMy Mupy. CHenuanucTel 4YacTO TOBOPSAT O JABYX DPa3sHOBHUIHOCTSIX
«pa3MBIBaHMS» TOBAPHOTO 3HAKA. O TaK HAa3bIBAEMOW «yTpaTe Olecka» U 0 «3alsTHAaHUH PEeIyTaluu».
B CIIIA paccmarpuBanoch 0IHO A€J0, B KOTOPOM IPOU3BOAUTENh HHCEKTHLIMI0B HCIIOIb30BAII CIIOBA,
CXOJIHBIE C TEMHM, YTO ObUIM MCIOJIB30BAaHBl B U3BECTHOM TOBApHOM 3HAKE IMBA, 4€M Ocjadmi Gieck
3HaKa. M X0Ts mokymnaTenu, KOHEUHO, 3HAJIM PasHUIy MEXIYy S70M JUIsl TApaKaHOB M IIMBOM, peKiIaMa
TOBapOB KOMIIAaHWHM, TPOM3BOIAINEH MHCEKTHLHUABI, MoOrjla OBl BBI3BAaTh IIOJICO3HATEIBHYIO
acCOLMALMIO 51a ¢ MMBOM. BbUT Lenblil psin oer o ciydasx «pa3MbIBaHUS» 3HaKa, Korzaa B IHTepHeTe
OTKPBIBAJICS CAlT OJHOM KOMIAHUH, HOCSAIIUI MM JPYTroil XOpomo pacKpydeHHO# ¢gupmel. U maxe
HECMOTps Ha TO, YTO B caiiTe He ObUIO HUKAKMX HEraTUBHBIX YIOMHHAaHUH 00 3TOH ¢upme, crasa
M3BECTHOM MapKH «pa3MbIBasiach». 11 (pupMa cMoria ycremHo JOOUThCS 3alpeleHns NCII0Ib30BaHuUs
cBoero umeHu B MIHTEpHETE.

Boprba ¢ «pa3MpiBaHHMEM» BCTyHaeT B MpsMOE NPOTHUBOPEYHE C MPAKTUKOH perucTpanuu
TOBAPHBIX 3HAKOB M 3HAKOB 00CITY)KMBaHH HA LIEJIbIC KATETOPHUU TOBApOB U ycuyr. Crenyromue BUIbI
IPOTUBOPEUUIl Cpa3y BO3HUKAIOT MEXIYy JBYMS TOBAapHBIMH 3HAaKaMH, DPETHCTPUPYEMbIMH B
OTHOILIEHUH PA3JIMYHBIX KaTerOpuil TOBapOB, KOTJa:

1) Gonee mosonoit (T.e. MO3AHEE 3aPETUCTPUPOBAHHBIN) 3HAK CTAHOBHUTCS HM3BECTHBIM, TOTJA
KaK 3aperMCTPUPOBAHHBINA PaHbILIE — HET,;

2) paHee 3aperuCTPUPOBAHHBIN 3HAK CTAHOBUTCS U3BECTHBIM, 00JIee MOJIOJION — HET;

3) 00a 3HaKa CTAaHOBSATCS U3BECTHBIMHU.

Pewenns 3Toi npo06IeMbl TIOKa He HaGHO, U €CTh BEPOSATHOCTD, YTO B CY/I€OHOM ITPaKTHKE Pa3HbIX
CTpaH OHa OyJIeT penarhbcs M0-pasHoMY.

3. Ucnonp3oBaHue HEOOpPEMEHEHHOI 0 3HAKA

Hekoroprie cTpaHbpl cTaparOTCsl 3allUTUTL CBOM BHYTPEHHHE HWHTEPECHl 32 CYET BBEACHHS
OTpaHWYCHHU HA MCITOJIb30BaHUE BCEMHUPHO U3BECTHHIX MapoOK, TpeOys, HAlpuMep, COTPATaTh B Ha3BaHUH
MECTHYI0 U MUpOBYI0 Mapku. OnHako B ¢T. 20 Cornarenus TPUTIC ropopures:

«/cronp30BaHue B TOProBIIE TOBAapPHOTO 3HAKa HE JOJDKHO OE30CHOBATEIBHO OOpPEMEHSTHCS
CIIEUATBHBIMUA TPEeOOBAaHUSIMHU, TAKWMH, KaK TpeOOBaHWE WCIOIh30BAaTh 3HAK B COYETAHHH C JIPYTHUM,
UCTOJIb30BaTh 3HAK B 0c000i ¢dopMme WM MaHepe, BPEOHOH IS €ro pPasiu4UTENbHON CIOCOOHOCTH
OTHOCHTEIBHO OJHHUX TOBAPOB WJIM YCAYr OT JAPYyruX. OTHM He HCKIIoYaeTcs TpeOoBaHue,
MPEIUCHIBAIONICE  WCIOJIh30BAaHHE  TOBAPHBIX  3HAKOB,  CIHOCOOCTBYIOIIUX  ONPEACICHHIO  UX
MIPOU3BOUTENEN U PAa3TUUCHHIO UX OT IPYTUX TOBAPOB MIIU YCIYT».

B HEKOTOpBIX CiIy4asx MOXKET BO3HHUKHYTh KOH(DIUKT MEXKAY 3aKOHOAATEIHCTBOM O TOBaPHBIX
3HaKaxX M 3aKOHOJATEIBCTBOM 00 OXpaHe OKPYXKAroIIeld cpelbl WM OXpaHe MCTOPUYECKHX MaMSATHHKOB.
Hampumep, ceTh pecTopaHOB MOXET HWMETHh CBOM TOBapHBIA 3HAK B BHAE KaKOTO-TO YPOIJIHUBOTO
n3zo0paxenuss unu ob6osHaueHus. Cratpio 20 Cormamenuss TPUIIC He criemyeT NOHMMATh Kak



3alpCIIaloIy0 ToCYyAapCTBCHHBIM OpraHaM YyAaJidTb OIPOMHBIC YPOIJIMBBIC 3HAKHW M3 HCTOPHUYCCKUX
paﬁOHOB TOpOJdOB. OFpaHI/I'-ICHI/Ie Ha HCIOJIb3OBAHUEC TaKWX 3HAKOB HE HOCHT AWCKPUMHWHAIITMOHHOI'O
XapakTepa, a nmoTomMy HOpMﬁJ’ILHbeI KOHTPOJIb HaJl 3HaKaMH C TOYKH 3PCHUA 3aKOHOOATCJIbCTBA BIIOJIHC
AOIMYCTHUM.

JL Orpamlqelme npaB BJaae/Jibla TOBAPHOI'0O 3HaKa

ITpaBa obnamaTenss TOBApHOTO 3HAKA HE SIBISIOTCA HeorpaHumdeHHeIMH. B cr. 17 Cornamenus
TPUIIC rosopures:

«CTpaHbI-y4aCTHUIBI MOTYT BBOJWTH U3BATHA M3 00beMa mpaB oOnamaTenell TOBapHOTO 3HAKa,
KacalollUecs MCIOIb30BAHUS OINUCATENBHBIX JIEMEHTOB 3HAKA, MpPHU YCIOBHM, YTO TaKHE H3bATH
JIETAI0TCS C yYETOM 3aKOHHBIX MHTEPECOB NMPaBOO0IaAaTeNsl U TPEThUX JIUIIY.

Kak mpaBuio, orpaHudeHns mpaB MO0 BBOZATCS 3aKOHOAATENbCTBOM O TOBApHBIX 3HAaKax, JIHOO
OHH POKMAIOTCS CyAeOHOH MPaKTHKOHW M KacaloTcs B OCHOBHOM OITMCATENBHBIX AJIEMEHTOB 3HAKa, 3HAKOB
Ha «4aCcTUYHO yTPATHBIIUE CBOMCTBA TOBAapbl» U MCIOJb30BAaHUS 3HAKOB B PEKIAME CPaBHUTEIIBHOIO
Xapakrepa.

1. Acnob30BaHHE TOBAPHBIX 3HAKOB MPUMEHHUTEIBLHO K TOBApPY, YACTHYHO yTPATHBIIEMY
CBOM CBOMCTBa

Ecim po3HHYHBIN TOProBell MPOJAeT HACTOSIINE TOBaphl, OH CBOOOJIHO MOXET MCHOJIH30BAThH
HX TOBAapHBIM 3HaK B cBoel pekiiame. U, kak mpaBuiio, BIaJeibIbl IpaB Ha TOBAPHBIN 3HAK MPOTHUB
9TOr0 HE BO3PaXKaloOT, IOCKOIBKY pOCT o0beMa TpOJaXK O3HAa4yaeT YBEJIMYEHHE MPUOBLIN
mpou3BoAUTENs. Bompocsl BO3HHKAIOT, KOTJa pedyb HJET O TOBapax HE TOTO KayecTBa, €CIU 3TO
MOBpEXKICHHBIE HITH TTO/IepKaHHBIE TOBaphl. MeXTyHapoHOE MPaBO B 00JACTH TOBApHBIX 3HAKOB HE
Jac€T 4Y€TKOro OTBETAa Ha BOIIPOC, MOXKET JIN OpI/IFHHaJIBHBIfI TOBaprIﬁ 3HaK HCIIOJIb30BaThCA B TaKHUX
CUTYaIUsIX.

2. Ucnojib30BaHue TOBAPHBIX 3HAKOB B PEeKJIaMe CPAaBHUTEJIBHOI'O XapaKTepa

B mpomuom HEKOTOpBIE CTpaHbl 3allpellialid HCIOJIb30BAHHE TOBAPHBIX 3HAKOB JaXKe B
MpaBAUBOM pekilaMe CPaBHUTENBHOIO Xapakrepa. Hanpumep, HECMOTpsL Ha CHOPaBEATUBOCTh OLIEHOK,
TIPOM3BOIMTEITIO TIEHOK «FUji» 3ampemanocs mucaTh B peKiiaMe 4To «IIBETa IIEHOK «FUji» spue, uem
mBera twieHoKk «Kodak». TTocTernmeHHO NMPHIUIO MOHWMAHWE TOTO, YTO IMOMOOHBIC 3amMpeThl HOCAT
AHTUIOTPEOUTEIBCKUI XapakTep, MOTOMY UYTO JIUIIAIOT TOTPEOUTENs] BO3MOXHOCTH TIOJIyYaTh
BaXHYI0 HH()OPMAITHIO O CPAaBHUTEIHHBIX Ka4eCTBaX TOBapa M O [IeHaX Ha HUX. B HEKOTOPBIX CTpaHax
3ampeThl Ha CPAaBHUTEIBHYIO PEKIaMy MOPOIWIH CYIeOHBIE JieNa, KOTOPhIC pPacCMaTPUBAIHN TIOTI0OHEBIE
3anpeThl Kak HapyIICHHS KOHCTHUTYIIMOHHBIX TapaHTUi Ha cBoOoxy cioBa. B 1977 r. Komuccus EC
npuHsia JIUpeKTUBy, pa3pellarollyl0 LIMPOKOE HCIOJIb30BAaHUE CPABHUTEIBHOW peKiIambl. JTa
HupextnBa o3Hawaer, 4YTOo CTpaHel, Bxomimme B EC, gomwkHel OyayT W3MEHHTH CBOE
3aKOHOJIATEJILCTBO, YTOOHI JICTAIU30BaTh CPABHUTEIBHYIO pekiiaMy. Ho B TO e BpeMsi 3Ta pPe30JIroLHs
noTpeOyeT W BBEACHHUS OIpEIeNeHHBIX orpaHuueHuil. Tak, [IMpekTuBo#l 3ampemiaeTcs pekiiama,
JUCKPEOUTUPYIOLIAsl WM OYEPHSIOIIAsl TOBAphl KOHKYPEHTA, a TaKKe 3alpellacTcsl peKjiaMa ToBapa,
KOTOPBIN TPEACTaBIsACT COOOM WMHUTAIIMIO TOBapa KOHKypeHTa. Takum 00pa3oM, cpaBHUTEIbHAsS
pexnama Oyner OoJyiee CBOOOAHONM, YeM paHbllie, HO He Takoi cBoOomHoi, kak B CIIIA, rne He
CyIIECTBYET OTPAHMYCHUN Ha HCIOIB30BAHUE TOBAPHOIO 3HAKa KOHKYpPEHTAa B MPaBIUBOM pekiame
CpaBHUTENIBHOTO Xapakrepa. CyIIeCTBOBaHME TaKMX OTIMYAIOIIMXCS HAIMOHAIBHBIX IMOAXOMI0B K
BOIIPOCY O CPaBHUTCIBHON pEKJIIaME MOXKET CO37aTh CEpPhe3HbIC MPOOJIEMBI I TEX KOMITaHUH,
KOTOPBIE XOTST UCIONb30BaTh TOBAPHBIA 3HAK KOHKYPEHTa B CBOEH peKJIaMHOM KaMIaHUU MHPOBOTO
Maciraba.

M. Fpamnancxo-npaBOBble cpeacTrBa oxXxpaHbl TOBAPHBIX 3HAKOB

1. /loka3piBaHHe HAPYUIEHHS IPaBa HA TOBaPHBIii 3HaK

B rpaxnmaHCKMX WCKax IO BOIPOCaM HapyIIeHWs MpaB HAa TOBAPHBIM 3HAK MPaBOOOIamaTeNb
JIOJDKEH JI0KAa3aTh, YTO OTBETYMK MCIIOIH30BAT TOT XK€ CaMbIM WJIM MOXOXKWU 3HAK Ha TaKUE K€ U
AHAJIOTUYHBIC TOBAphl TAKUM 00pa30M, YTO ATO BIOJHE MOXET BBI3BaTh WX CMellIeHUe. Bele yxe



roBopmiock o ToMm, uto Cormamenuem TPUIIC mpemycmarpuBaercs MPEe3yMIITHS CMEIICHUS IPH
WCIIOJIb30BAHUM OJMHAKOBBIX 3HAKOB HA OJWHAKOBbIC TOBaphl. CJO0XKHOCTH B JOKAa3bIBAHUU
HApPYIICHUS BO3HUKAET B TEX CIydasX, KOIJIa TOBAPHBIA 3HAK, CAaM TOBap WJIM OHH 00a MOX0XH, HO HE
WACHTUYHBI. 3aKOHO/IATEIbCTBO O TOBAPHBIX 3HAKAX MOXKET COAEPKaTh MepedHu (PaKkTOpOB, KOTOpPHIE
JIOJDKHBI TIPUHUMATHCS BO BHUMAHHE B TaKUX CIydasX. B HEKOTOPHIX CTpaHax OIMpeaesieHUE TaKhX
(hakTOpOB MPOUCXOUT HA OCHOBAHUU CyAeOHOTO TOJNKOBaHUsS U mpeneacHToB. Hanpumep, B CILIA B
CyIeOHBIX pEIIeHHsX, COACpXKAIMX ToJMKoBaHWe DenepambHOrO0 akTa O TOBapHBIX 3HAKaX,
yKa3bIBaeTCsl TMepevYeHb OOCTOATEIBCTB, KOTOPBIC MOICKAT PACCMOTpeHHIO: 1) ropuandeckas Cuiia
TOBAapPHOTO 3HaKa MCTIA, 2) CXOJCTBO MEKIY JABYMS 3HaKaMH, 3) CXOJCTBO TOBApOB, 4) BEPOSATHOCTH
TOrO, YTO TEPBBIA MPaBOOOIANATENhb HA TOBAPHBIA 3HAK 3aMONHSACT MAHHYIO TOBAPHYIO HHINY, 5)
peabHOCTh CMEIIEHHS 3HAKOB, 6) MOOPOCOBECTHOCTh HAMEpPEHMI 00IamaTeass BTOPOrO 3HAKa B €r0
WCIIONIB30BAHUH, 7) KaueCTBO «0ojiee MOJIOIOTO TOBapay», 8) MoTpeOUTENbCKHI OMBIT TIOKYyMaTeneH 1
9) cpaBHeHue yiepba, KOTOPBIH MOXET ObITh MPHYHHEH CTOPOHAM, €CJIH HCIOJIh30BAHHUE BTOPOTO
3HaKa He OyzeT 3ampelieHo. Bce mepeuncneHHble (aKkTOpHI, 32 UCKIIOUEHHEM (aKTopa pearbHON
BO3MOXXHOCTH CMEIIICHUSI 3HAKOB, HE SIBIISIOTCS NPSIMBIMA METOJAMH BBISIBJICHHUS BO3MOXKHOCTHU
cMelieHus 3HakoB. bojee mpsmMoil MeTo, UCIOIB3YEMBI B HEKOTOPBIX CTPaHAX, COCTOUT B HAYYHOM
COILIMOJIOTUYECKOM  OOCIIEZIOBaHWH  PENpPEe3eHTAaTHBHBIX  Tpymm  mnorpedOuteneii.  Pesynprar,
MOKA3BIBAIONINI 3HAYUTEIBHBIN MPOIICHT CMENICHUS 3HAKOB IOKYIATEISIMH, SIBIISIETCS AOCTATOYHBIM
CBUJICTEIIBCTBOM PEAJIbHOW Yrpo3bl CMEIICHUsS 3HAKOB. M HA00OpOT, €CiM HUKTO WM MaJioe
KOJIMYECTBO OIPOILICHHBIX OYJEeT BBEIEHO B 3a0NIy)KIIEHHE CXO0XKECThIO 3HAKOB, 3HAYHT, YIPO3bl UX
cMmerreHus HeT. JlaHHbIe TakKuX OMPOCOB Kyaa 0oJiee yOeTuTeTbHBI, HEKEIH aHEKJOTHIECKIE HCTOPUHI
00 OTAENBHBIX MOKyIATEIISX.

CornacHo 1. 2 ct. 4 3akoHa P® 0 TOBapHBIX 3HAKAX HApyuieHUeM Npas 61adeivyd mosapHo2o
3HaKa TPU3HAETCS HECAHKIMOHUPOBAHHOE HM3TOTOBJICHHE, NMPHMEHEHHE, TpeIoKeHHe K IMpoJaKe,
MpoJiaXka, MHOE BBEICHUE B XO3SMCTBEHHBIH OOOPOT WM XPaHEHHE C ATOW IIENBI0 TOBAPHOTO 3HAaKa
WIH TOBapa, O0O3HAYCHHOTO 3THUM 3HAKOM, WM OOO3HAYCHHUS, CXOJHOTO C HHUM JIO CTCIECHH
CMEIIIeHUs], B OTHOIICHUH OJHOPOIHBIX TOBapoB. Kak BHIWM, 3aKOH yKa3bIBaeT JIWIIb Ha HauOolee
TUTIUYHBIE BU/ABI HapyIICHWH IMpaB Ha TOBApHBIA 3HAK. X OOBEOMHSIOMNM IMPHU3HAKOM SBIISIETCS
BBEJICHHE TOBApHOr0 3HAaKa WJIM TOBapa, 00O3HAYCHHOTO 3TUM 3HAKOM, B XO35AHCTBEHHBIH O0OpPOT.
Ecan Takoit menu nuilo, UCHONB3YIONIEEe TOBAPHBIM 3HAK WM TOBAp, MAPKUPOBAHHBIM 3HAKOM, HE
mpecienyeT, ero IeHCTBH HapyIIeHus He o0pa3ytoT. Tak, HampuMep, camo 1o cebe XpaHeHHe TOBapa,
MapKHPOBAaHHOTO YY>XHM TOBApHBIM 3HAKOM, KOTJa XpaHUTENb JHIIb MPEIOCTABII CKIAIACKUE
MOMEIICHHS Il XPaHEHUS TOBapa, KOTOPBIM cOOMpaeTCs IYCTUTh B OOOPOT Jpyroe JHIIO,
HapyIIeHHWEM TIpaB BIla/iejIbIla TOBAPHOTO 3HAKA CO CTOPOHBI XpaHUTENs He sBiseTcs. HampoTus, ecmu
XpaHeHHe TMPOAYKIMH C TOBAapHBIM 3HAKOM, HCIOIB3yeMbIM 0€3 pa3pelieHusi ero BIaaeiblia,
OCYIIECTBIISIETCS] C IS0 BBEJACHUS TaKOW MPOIYKIIMK B XO3SMCTBEHHBIH O00OpPOT, OHO MPH3HACTCS
HapyIICHUEM TpaB Ha TOBAPHBINA 3HAK.

Hapymennem mpaB Biafenblla TOBApHOTO 3HaKa SBIETCS KaK HECAHKIIMOHHPOBAHHOE
WCIIOJIb30BAHUE TPETHUMH JIMIIAMH TOXKJESCTBEHHOTO O0O3HAYCHHUS TOBApOB, TaK W HCIIOIH30BAHUE
0003HaYCHUH, CXOHBIX C 3aPETHCTPUPOBAHHBIM TOBAPHBIM 3HAKOM. T0oicOecmeeHHbIM TPU3HASTCS
0003HaUeHNE, KOTOPOE BO BCEX CBOWX JJIEMEHTaX COBMANACT C YK€ M3BECTHBIM TOBAPHBIM 3HAKOM U
IIPH 3TOM OTHOCHUTCS K OJJHOMY U TOMY € KJIACCY TOBapOB HE3aBUCHUMO OT PA3IMYHs B UX IMEPECUHE.
OOBIYHO YCTaHOBJICHHUE TOXJICCTBEHHOCTH 0003HAYCHHUI HE BBI3BIBACT OOJIBINUX 3aTPYTHCHHIA.

I'opazmo crokHee perraercst AAHHBIA BOMPOC TOTIA, KOTAA PeUb UAET O CXOOHBIX 0003HAUEHUSX.
B camom 3akone P® o ToBapHBIX 3HAKaX JIMIIL YKa3bIBACTCS HA HEIOIMYCTUMEIH YpOBEHBb OJM30CTH
3asBJIICMOI0 OOO3HAYCHHUS K YXKE HM3BECTHOMY — HAJUYME MEXKIY HHMMHU CXOJCTBAa JI0 CTCICHH
cmerenus (ct. 7). CormacHo n. 14.4.2 TlpaBun cocTaBieHUs, MOJA4YM M PACCMOTPEHHMs 3asBKH Ha
PETUCTPAIMI0 TOBAaPHOTO 3HAKa M 3HAaKa OOCIY)XMBaHHS OOO3HAYEHHWE CUYHUTAETCS] CXOMHBIM JIO
CTENIEHU CMEIICHUS ¢ IPYTUM 0003HAUCHHUEM, €CIIM OHO ACCOIMHUPYETCS C HUM B IIEJIOM, HECMOTPS Ha
WX OT/CIbHBIC OTINYUs. XOTS JAHHOE YKa3aHUE HOCUT B 3HAYMTEIHHON Mepe aOCTPaKTHBIN XapakTep,
OHO BCE JX€ BHOCHUT HEKOTOPYIO SICHOCTh. B WacTHOCTH, OYEBHIHO, YTO COBMAJCHHE OTICIHHBIX
3JIEeMEHTOB 0003HA4YEeHWH caMO 1O cebe HEe MOXET CIYXXHTh NPUIMHON OTKaza B PErucTpanuu
TOBapHOro 3Haka. [loCKONIBKY TOBapHBIA 3HAK OPUEHTHPOBAH IMPEXKIE BCEr0 HA MOTCHIMAIBHBIX
MOKyTIaTeNied  ToBapa, OIEHKAa CXOJCTBAa OOO3HAYEHWH JIOIDKHA TPOM3BOAUTHCS HE C
po¢eCCHOHANBHBIX ITO3UINHA, HAllpuMep C TO3WIHMH [u3aifHepa, XyAOXHHKa, rpaduka W T.IL.,
KOTOPBIE CIIOCOOHBI OTMETUTh MEIbYANINNE Pa3Iuuus, a C TOYKHA 3PCHUS MPOCTOr0 TMOKYIMATews
(moTpebutesist), KOTOPBIN HE UMEET CHEeNUATLHBIX 3HAHUI W HABBHIKOB B COOTBETCTBYIOIIEH 00JIACTH.



WHbIMH CIIOBaMH, SKCIEPTHBIC PEUICHHS OJDKHBI TPHHUMATHCS C YYETOM CpPEIHEr0 YPOBHS
MOJITOTOBKM M Pa3BUTUS MOTpeOuTeNnell B KOHKpeTHOH cTpane. Ilpu 3TOM 3amaua cpaBHEHUS ABYX
00pa3oB UCXOsI M3 CPEIHETO YPOBHS 3HAHWH JIMIIbL BHENIHE ABIsETCS MpocToit. Ha camom nene myTh
OT CyOBEKTHBHOTO MHEHHsS 10 OOBEKTHBHOIO MOIXOA JICKUT Yepe3 CHCTEMHbIH aHAIN3 PEIICHUM
OKCIIEPTU3BI B TCHCHUC I[eCS[THHeTPIﬁ.

Ha npakTrike OllEHKa CTENEHH CXOACTBAa 0003HAYEHHUM MPOBOJUTCSA C YYETOM psifa (HaKTOpOB,
OTpakeHHBIX B [IpaBmiIax cOCTaBJICHUsI, OAaYM U PACCMOTPEHHS 3asABKU Ha PETHCTPALIUIO TOBAPHOTO
3HaKa M 3HaKa o0cCiykuBaHus. Tak, HapUMeEp, IPU CPABHEHUH CJIOBECHBIX 0003HAYCHHUI BBISBIISICTCS
3ByKoBOE ((hoHeTHueckoe), rpadudeckoe (BU3yaabHOE) M CMBICIIOBOE (CEMaHTHYECKOE) CXOICTBO.

BoisiBiieHHBIE B X0/I€ CPAaBHEHHS TOXKIECTBO MJIM CXOJICTBO JI0 CTEIICHH CMEIICHUS OXPaHSIEMOro
B Poccun TOBapHOro 3Haka W HCIOJIB3YEMOTO TPETHUM JIUIIOM OOO3HAYEHHs HE CIy)KaT, OIHAKO,
0e3yCIIOBHBIME OCHOBAaHMSAMHU K MpPHU3HAHMIO (pakTa HapylIeHHs IMpaB BIAJENbIla TOBAPHOTO 3HAKa.
HapyiiieHueM cuuTaeTcsi JIMIIb HCIIOJNB30BAHHE TOXICCTBEHHOIO WM CXOJHOTO JIO CTEIEHH
CMEIICHHsI CHMBOJIA ISl 0OO3HAYEHHs OJHOPOJHBIX TOBApPOB. DTO, B YACTHOCTH, O3HAYAET, YTO
0003HaYeHue, JaBHO MPUMEHAEMOE ISl MAPKUPOBKH TOBAPOB OIPEIEIIEHHOTO BH/IA, 110 OTHOLIEHHIO K
JIPYrHM TOBapaM MOKET 00j1aaaTh HOBH3HOW. [109TOMY BaKHBIM MOMEHTOM TPH HCCIIEAOBAHUM
BOITPOCA O HAPYIIECHHUH TPaBa Ha TOBAPHBII 3HAK BBICTYIMACT COMOCTABJICHHE TOBAPOB, 110 OTHOIICHHIO
K KOTOPBIM HCIIOJIb3YETCSl TOXKICCTBEHHOES MM CXOIHOE 10 CTENCHH CMelieHus obo3HaueHue. [Ipu
YCTAHOBJICHUU OJHOPOAHOCTHU TOBApPOB, pPa3zyMECTCsA, MPUHUMACTCA BO BHHUMAHUC TOAPA3ACIICHHUC
ToBapoB (paboT, yciyr) Ha BaKHEHIIIME POIOBBIC M BUIOBBIC TMOHSATHS, 3aKPEIUIEHHOE JCHCTBYIOIICH
MesxayHaponsoii knaccubukanueii toBapoB u yciayr (MKTY). Opnako permaromiee 3HadeHHE
npuaacTcsa CylmeCTBOBAHUIO HpI/IH].[HHHEUIBHOﬁ BO3MOXHOCTU BO3HHUKHOBCHUA Y HOTpe6I/ITeHH
HPEICTABICHHS O MPUHAIEKHOCTH COOTBETCTBYIOIIMX TOBAPOB OJHOMY M TOMY K€ TPOU3BOMTEITIO.
Ilpu 5TOM TPHUHUMAIOTCS BO BHHUMaHHe poj (BHMI) TOBApOB, MX Ha3HAYEHHE, BUJ MaTepuaia, W3
KOTOPOT'O OHU M3TOTOBJICHBI, YCIIOBHS COBITA TOBAPOB, KPYT MOTPEOUTEINICH U IPyTHe MPU3HAKH.

2. Jloka3biBaHHe «Pa3MbIBAHUSA» TOBAPHOI0 3HAKA

B nckax mo gemam o «pa3MbIBAHUU» TOBApHOTO 3HAKa 3aKOH, KaK IPAaBHIIO, TPEOYET OT HCTIA
JIOKa3bIBaHUS TOrO, YTO €r0 TOBAPHBIM 3HAK — 3TO M3BECTHAS Mapka. Briiie yxke roBOpPHIIOCH, YTO
«pa3MbIBaHWE» 3HAKa BO3HHWKAET, KOTJa Yy MOTpeOWTEeNeld CMEIIMBAIOTCS TIPEACTaBICHUS O
MPOU3BOUTEIIE TOBapa HCTIA U TOBAapa OTBETYHMKA, NAaXXe HECMOTpPS HA TO, YTO 3TO COBEPIICHHO
pasHble ToBapel. Ho ecniu Mapka ToBapa HCTIA HE SIBJIISICTCS M3BECTHOHM, TO MAaJOBEpPOSITHO, UTO
MOTpeOUTENb, YBHU/IEB TOBAPHBIN 3HAK OTBETYHKA, CITyTaeT MPOU3BOAUTEIICH.

3. CyneOHblii 3anipeT HA HCNOJIb30BAHNE TOBAPHOI0 3HAKA

B cyzebHbIX mporeccax MO BOINPOCAaM HCIHOJNBb30BAaHHUS TOBAapHBIX 3HAKOB OJJHA MX OCHOBHBIX
3aa4 MCTIAa COCTOMT B TOM, YTOOBI OCTaHOBHTH KCITOJIB30BaHHE 3HaKa OTBeTUYHKOM. B cr. 44 (1)
Cornamenuss TPUIIC roBoputcs, 4To «cyaeOHBIE BIACTH MOJHOMOYHBI MPHHATH ITOCTAHOBJICHHE,
MPEINHNCHIBAIOIIEE OJHOW M3 CTOPOH BO3IEPXKATBCA OT COBEPLICHMs HapylleHus...» Bo MHormx
CTpaHax CyleOHbIC TSDKOBI MOTYT TSHYThCS TOJIJaMH 10 BBIHECEHUS] OKOHYATEIBbHOTO PELICHUs. 3a 3TO
BpeMsl o0OyiafiaTenb MpaB Ha TOBAapHBIA 3HAK MOXKET TMOHECTH Cephe3Hble YOBITKH. M mosTomy B
CornaimieHue BBEACHO MOJOXKEHHE O MPUMEHEHUH BPEMEHHBIX Mep, KOTOpbIE MOT'YT IPHUOCTAHOBUTH
NOSIBJICHUE B TOPTOBJIE HE3aKOHHOro ToBapa. OmHako AeHCTBHE BPEMEHHBIX Mep Hed(pdeKTuBHO B
OTHOLICHUH ITUPATCKUX TOBAPOB C (haJIBIIMBBIMU TOBAPHBIMH 3HAaKaMH. TOProBIbl TAKUMH TOBapaMu
(0coOeHHO € JIOTKOB) MPOCTO TOTPY3SAT UX B MAIIMHBI, YBE3YyT M CHOpA4yT. [1o3TOMy aBTOpBI
CornamieHusi BKIIOYWIN B HEr0 MOJOXKEHHE O TOM, YTO BPEMEHHBIE MEphl MOTYT HpUHHMATbCA 0Oe3
YBEIOMJICHUS! TOW CTOPOHBI, B OTHOLICHUH KOTOPOM NPUHATO peuieHne 00 X BBEICHUH, OCOOCHHO B
TEeX «HEOOXOMUMBIX CIy4asx, KOrja IpoMeUICHHEe MOXET NPUYMHHUTH HEMONPaBUMBIA yiiepO
npaBoobiagaTento aub0 KOorga CyLIECTBYET PEajbHBId PUCK TOTO, YTO MOTYT OBITh YHHYTOKEHBI
JI0Ka3aTeNbCTBA HApYyIICHUsI». B 1ensax 3ammrel HapymuTenst oT npou3Boia B CornameHne BKIIUCHO
MIOJIOKEHUE, TIIacsIee, YTo «CyJcOHbIe BIACTH UMEIOT MPaBO TPeOOBaTh OT UCTLA, YTOOBI OH TPUBEI
pa3yMHBIE TOKa3aTeNIbCTBA, C JOCTATOYHOM CTENEHbI0 YOeINTEIHbHOCTH MOKA3bIBAIOIINE, YTO UMEHHO
OH SIBJIIETCSI 3aKOHHBIM IPaBoOOJIafaTeNieM M YTO HapylIEHBl ero MpaBa WM YTO €CThb yrpo3a HxX
HapyILIeHUs, a TaKkKe HOTpPeOOBaTh OT HEro rapaHTUd 00eCHeueHHs HMYIIECTBEHHBIX HHTEPECOB
OTBETYMKA, TOCTATOYHBIX JUIS 3allUTHl U IJIS MPEAYyNpPexACHUS Mpou3Boaa». MoXeT ClIyduTbes Tak,



YTO B HEKOTOPBIX CTPaHax YKa3aHHbIE MEPbl MOTYT OKAa3aThCS HEIOCTATOUYHBIMHU [UIST OOCCIICUCHHS
CIIPaBEIUIMBOCTH CyIEOHBIX PEIICHUH.

CoxpaHseTcsi BO3SMOXKHOCTh TOTO, UTO MPEAIONIaraeMblii HapyIIUTENb, TIOABEPTHYTHH BPEMEHHBIM
MepaM, CMOXKET J0Ka3aTh CBOIO HEBUHOBHOCTH. IloaToMy B CornamieHue Takke BKIIOUEHBI MOJIOKEHUS,
HalpaBJICHHBIE HA 3aIIUTY IpaB oTBeTdHKa. CyI MOXeT moTpeOOoBaTh MPHUBEACHUS UCTIIOM O0Jiee BECKUX
JOKa3aTeNbCTB B CBOIO TIONB3Y M IPEHOCTABICHHs Ooee HANSKHBIX TapaHTHH oOecreueHus
MMYIIECTBEHHBIX HHTEPECOB OTBETYMKA JIO BEIHECEHUS MIOCTAHOBJICHHUS O IPUHATHH BpEMEHHBIX Mep. Eciu
pellleHue O BPEMEHHBIX Mepax NpHUHATO 0e3 BBI30Ba B CyJ MPEINOJaraeMoro HapylmIuTels MpaB
o0ragarensi TOBapHOTO 3HAaKa, OH UMEET IPaBO Ha HE3aMEIITUTENFHOE TIOCTABICHUE €r0 B U3BECTHOCTH O
BBIHECEHHOM pEIICHUWH W MPaBO Ha MPEJCTaBIEHHE CBOMX OOBACHEHWH cyay B KpaTdaiime cpoku. Cyn
HUMEEeT MPaBO BHIHECTH pElIeHHE O KOMIICHCAIlUU B cly4yae, KOTJla BpeMEHHbIE Mepbl ObLIIM MPHHATHI MIPH
OTCYTCTBHH COBEPIICHHS IPABOHAPYIICHHS MITH €T0 YTPO3BI CO CTOPOHEI OTBETUHKA.

TpeboBanne o0 TpeKpalieHUN AalTbHEHIET0 HE3aKOHHOTO WCIIONB30BAaHUS TOBAapHOTO 3HAKa
ABIISIETCST HamOoJiee PACIpPOCTPaHEHHBIM CIOCOOOM 3alllUTHI, BHITEKAIONIUM W3 HApYLICHHWS TMpaBa Ha
TOBApHEINA 3HAK. [lo CMBICTY pocCHIICKOTO 3aKOHA JTaHHOE TPEOOBAaHHE MOXKET OBITH 3asBIICHO M B IEISX
MIPEIOTBPAIICHIS TOTOBSIICrOCs MIPaBOHAPYIICHHS, KOT/Ia, HAaIpUMep, He3aKOHHO MapKUPOBAHHBIN TyKIM
TOBapHBIM 3HAKOM TOBAap JIMIIb TOTOBUTCS K pealii3alliy WM BBO3y Ha TeppUTOpHUio oxpanbl. CyneOHas
MPaKTHKa CBUAETENBCTBYET O TOM, YTO MICKH O IIPECEUCHUH HE3aKOHHOTO MCIIOIH30BAaHMSI TOBAPHOTO 3HAKA
MOTYT OBITH MPEIbSBICHB K HECKOJIBKAM OTBETYHKAM KaK CaMOCTOSTEIBHO, TaK U B paMKaxX OJHOTO Jena,
HO KaXIBII U3 HUX OTBEYAeT 32 CBOM HEMpPaBOMEPHBIC ACUCTBUS MO BBEACHHUIO TOBapa, MapKUPOBAHHOTO
TOBapHBIM 3HAKOM, B XO3SIMCTBEHHBIH 000poT. Tak, 4acoBoil 3aBOJ OOpaTWiCs B apOUTPaXKHBIA CyIl C
HCKOM O TIPECEUCHUH HApyIICHUS IIPaB HA TOBAPHBIM 3HAK K KOMHCCHOHHOMY MarasuHy, BHICTAaBUBILIEMY
Ha IPOJIaXy 4achl, MAPKUPOBaHHBIE TOBAPHBIM 3HAKOM, PUHAAIEKALTUM 3aBOy. Bo3paxas mpoTUB UCKa,
OTBETYHMK COCJAJNICSi Ha TO, YTO OH HE SIBIISETCS HM3TOTOBUTENIEM YacOB, a TOJIBKO 3aHUMAeTcs HX
peanmmzanueii. [ToaToMy, Mo ero MHEHHUIO, OTBETCTBEHHOCTD IIEPE YaCOBBIM 3aBOJIOM JOJDKECH HECTH HE OH,
a TPOU3BOIUTENH JaHHBIX YaCOB, KOTOPHIH HE3aKOHHO MAapKHUpPOBAJl MX UyKUM TOBAapHBIM 3HaKoM. Cyx ¢
JAHHBIM JIOBOJOM OTBETYMKAa HE COTJAcHJCsH, YKa3aB, 4YTO JCWCTBUS MPOWU3BOAMTENS YacoB U
KOMHCCHOHHOTO MarasiHa MpPEACTaBISIIOT CO0OH CaMOCTOATENBHBIC HApyIICHUs TIpaB BiaAebla
TOBapHOTO 3HAKa, U MOCIEAHUH pemaeT caM, K KOMY U3 HapyIIUTeNeH OH MPeIbsBIIsIeT HCK.

K ykazanHomy criocoOy 3ammThl OJM3KO MPUMBIKaeT TpeOoBaHHE 00 yIaJeHHH C TOBapa WIH €ro
YIIAKOBKH HE3aKOHHO HCIIONB3yEMOr0 TOBAPHOTO 3HAKa WM OO03HAYCHHS, CXOJHOTO C HUM IO CTEICHH
CMCEIICHUS, JTHOO0 YHUUYTOXCHHHM H3TOTOBJICHHBIX H300paKeHUH TOBAapHOTO 3HAKa WIH O0O3HAYCHWUS,
CXOZHOTO C HUM JIO0 CTeNeHu cMmemeHus. VHoraa, ogHaKo, CAENaTh 3TO HEBO3MOXHO 0e3 MPUYMHEHUS
CYIIECTBEHHOTO Bpeaa caMoMy ToBapy. [IpencraBnseTcs, 4To MO CMBICITY 3aKOHA B 3TOM CIIy4ae IMOIJICKHUT
YHUUTOXEHHIO (epepaboTKe) cam ToBap.

Uro kacaeTcst Mep 00ecleYuTeIbHOIO Xapakrepa, To, XoTs 3akoH PD o ToBapHBIX 3HaKax O HUX
CIIENHMANBHO HE YIIOMUHAET, I UX TPHMEHEHUS CyaoM (HarpuMmep, U HAIOKEHHs apecTa Ha M3/eius,
HE3aKOHHO MAapKUPOBaHHbIE YY)KHUM TOBApPHBIM 3HAKOM) HET HHUKAKHX MPEMSTCTBHH C y4eToM
BO3MOXKHOCTEH Cy/a, IPeTyCMOTPEHHBIX MPOIECCYATEHBIM 3aKOHOJATEIIECTBOM.

4. Bo3memnieHue ymepoa

HapymieHne mnpaB Ha TOBapHBId 3HAK MOXKET NPUYMHHUTH Pa3IMYHBIC BUIBI YOBITKOB €ro
obnamaremo. I[lpaBooOiagarenh MOXKET TOHECTH YOBITKH, a HapyIIUTelh €ro IpaBa HE3aKOHHO
oboratuthes. B ciydae mpomakd MpaBOHAPYIIMTEIEM TOBAPOB HHU3KOTO KAa4eCTBa MOXKET ObITh HaHECEH
Bpe.l JCIOBOM permyTaluu hpaBooOnanarens. [loTeps pemyTanuu MOXKET IOBJIEYb 32 cOOOW CHIDKCHUE
obopota W morpeboBaTh OONBIIMX PACXOJOB Ha peKIamy Uil BOCCTAHOBIEHHS penyTanuu. Bce oTH
yOBITKH TIO/IEKAT BO3MEILCHHUIO.

B Tex ciyuasx, Korja BCIIEACTBHE HE3aKOHHOTO HCIIONB30BAHUS UyXKOTO TOBAapHOTO 3HAKa €ro
obJiafatens MoHeC YOBITKH, OH UMEET MPaBO HA MX BO3MEIICHHE B MOJTHOM 00beMe. OCHOBHAS TPYIHOCTh
3[1eCh 3aKJII0YaeTCsi B 000CHOBaHMH HMCTIIOM KOHKPETHOTO pa3Mepa YIyIIeHHOW UM BBITOJbI. B m3BecTHON
CTETleHH 3Ty 3amady obmerdaer 4. 2 m. 2 cr. 15 I'K, rmacsmast, 9to «eciau JWIO, HapyIIMBIIEE HPaBo,
HOJIYYHJIO BCIIEICTBHE TOTO JIOXOJBI, JIHMIO, MPABO KOTOPOTO HApYIIEHO, BIpaBe TpeOOBAaTh BO3MEICHUS
HapsiIy ¢ APYTMMHU YOBITKAMHU YIYILEHHOH BBIFO/IbI B pa3Mepe He MEHbIIIEM, YeM TaKHe TOXO/IbI».

H. Mepbl agsMHHHCTPATHBHOI'0 XapaKTepa
[IuparcTBO B OTHOILIEHUH TOBapHBIX 3HAKOB IIPHHOCHUT BpEI M MOTPeOUTENAM, U KOHKypeHTaM. Kak

YK€ TOBOPUJIOCH, JI 3allWMTHI ITIpaB HOTpC6I/ITeHCI\/'I OOHUX TpaXJaHCKO-IIPaBOBBIX MEP HEAOCTATOYHO.
HCI[OCTaTO‘lHO X U U1 3alIATBI OT KOHKYPEHTOB. DTO 0COOEHHO YETKO MPOSABJIACTCA, KOTJa KOHKYPCHTBI



13 O(UIOPHBIX 30H 32aHUMAIOTCS BBO30OM B CTpaHy TOBapOB C MUPATCKMMH TOBapHBIMHU 3HakaMu. OOIecTBa
IO 3aIlUTE MPaB MOTPEOUTEICH CUNTAIOT BO3MOXKHBIM YacTh CBOMX CPEJICTB BKJIABIBATE B JIEJI0 OOPHOBI C
oOMaHOM MOTpeOUTENeil CO CTOPOHBI TEX, KTO BBLAACT MOJICIbHBIC TOBAPHBIC 3HAKUA 3a HACTOSIIHE.
Baxxnyro poib B Jiesie npe0TBpameH s BBo3a (hanbCHOUITUIPOBAHHBIX TOBAPOB MOTYT UTPaTh TAMOKECHHbBIE
Baactu. Cornamenuem TPUIIC mpeaycMaTpuBaeTCsl WCIOJNB30BaHUE TEX JK€ aAJIMHHHCTPATHBHBIX
OPOIICAYP IO 3aePKAHUI0 HA MPAHMIIC TOBAPOB C MOJICTbHBIM TOBAPHBIM 3HAKOM, KAaKUE MPUMEHSIOTCS B
OTHOIICHUH KOHTpadakTHON aBTOpcKOoi mpoaykimu. B m. 14(a) cr. 51 Cornamenus ¢aabIiidBbie TOBAPHI
OTHCAaHBI CICIYIONIUM 00pa3oM:

3TO «... JIOOBIE TOBaphl, BKIOYAs W YIAKOBKY, HOcAlIMe 0e3 paspemieHus MpaBoobiIamaTens
TOBApHBINA 3HAK, KOTOPHIH JTHOO TOJTHOCTHIO WICHTUYCH 3aKOHHO 3apPETUCTPUPOBAHHOMY 3HAKY 110 JaHHOH
TpyMIe TOBapoOB, JTHOO HEOTIMYUM OT HErO B OCHOBHBIX DJIEMEHTAaX M KOTOPHIA TEM CaMbIM HapyllaeT
mpaBa ero odyajaresst B JaHHOM BOIMPOCE TI0 3aKOHOJATEIbCTBY CTPAHBI-UMIIOPTEPA».

[Monoxenus: Cornmamenust TPUTIC o 3anepkanny moaAenbHBIX TOBAPOB HA TPAHUIIE OYEHb BAXKHBI,
ITOCKOJIbKY THUPATCKOE HCIOJIh30BAHHE TOBAPHBIX 3HAKOB OYEHb YaCTO OCYIIECTBIISCTCS JIUIAMH,
JEHCTBYIONIMMHA M3 JPYrod CTPaHbl Ui TOTrO, YTOOBI HM30€KaTh KOHTAKTOB C MPaBOOXPAaHHTEILHOMN
CHCTEMOM.

O. YroJi0BHO-IpaBOBbIe MePbI OXPAHbI TOBAPHbIX 3HAKOB

B Cornamennu TPUIIC roBoputcs: «CTpaHBI-ydacTHUIHI JTOJDKHBI MPUMEHSITH MEPHI YTOJIOBHO-
IPaBOBOTO M YTOJOBHO-MIPOIIECCYATBLHOTO XapakTepa B CAydasix YMBIIUIEHHON (hambCHPHUKAIIMN TOBAPHBIX
3HAKOB... B KOMMEpPYECKHX Leisix». Jlanmee yka3blBaercs, 4YTO «BHbl HAaKa3aHHs JOJDKHBI BKIIOYATh
JHIIeHre cBOOOABI W/WiK [eHeXHbIe mTpadpl, pa3Mep KOTOPBIX JOMKEH ObITh HACTOJBKO 3HAYHUTEINEH,
9T00Bl  yACPKUBATH JPYTHX OT MOJOOHBIX JeCTBHI, W COpPa3MEpeH CTPOTOCTH HAaKa3aHWi,
NPpEAYCMOTPCHHBIX 3a TMPCCTYIICHUA COOTBCTCTByI’OIHeﬁ TsDKecTH. B HYXHBIX ClIydadX JOJKHBI
HCIIONb30BAThCSI TAKUE MEpbI, KaK apecT, U3bATHE U YHHUTOKCHHE (anbCH(PUIMPOBAHHBIX TOBApOB U
T00BIX MAaTepHaNIOB W OOOPYAOBaHHS, KOTOpbIE OBUIM KCIIONB30BAHBI MPH COBEPUICHHH JAHHOTO
npaBoHapyieHus». Brmoyenue B CornameHne MONOKEHUs 0 CAHKIUAX YTOJOBHO-IIPABOBOIO Xapakrepa
— 9TO Cepbe3HBIN LIar MO BBIXOAY 3a MpPEAebl TPAIUIHOHHON OPHEHTAIIMH MEXAYHAPOHBIX JOTOBOPOB
UCKIFOUMTENIFHO HA MHCTPYMEHTBI TPaKAaHCKOTO MpaBa. HECOMHEHHO, YTO MOHATHS MPECTYIUICHUS U
HaKa3aHWs B Pa3HbIX CTpaHaX HEOAMHAKOBBI. OT CTpaHbBl K CTpaHE MEHSCTCS IOJIOKCHUE B YacCTH
BO3MOKHOCTEH HCIOIB30BAHUS CHJ TPAaBOOXPAHUTENHHBIX OPraHOB B OOprOe ¢ MUPATCTBOM B
OTHOIIICHUU TOBApPHBIX 3HAKOB. M KOHEYHO, OyJeT YCHUJIMBATHCS JaBJICHHE CO CTOPOHBI CTpaH —
3KCIIOPTEPOB MHTEIUICKTYaTbHOW COOCTBEHHOCTH B BOIPOCAax IMPECIEAOBaHUS MUPATCTBA B 001acTH
WCTIOJIh30BaHHUS TOBAPHBIX 3HAKOB.

Poccuiickoe 3aK0HOIATETHCTBO pacCMaTPHUBAET HE3AKOHHOE MCIIOIb30BaHUE TYKOTO TOBAPHOTO
3HaKa, 3HaKa OOCIYKHWBaHUS, HAUMCHOBAHHUS MECTa MPOUCXOXKJICHUS TOBapa WM CXOIHBIX ¢ HUMH
0003HaYEHUH 11 OJTHOPOHBIX TOBAPOB HE TOJNBKO B KAUECTBE IPAXKAAHCKOTO MIPABOHAPYIIICHUS, HO U
KakK yrojoBHO Hakaszyemoe fesuue (4. 1 cr. 180 VK P®). Ho mis kBanuuKaIMy JaHHOTO AESHUS Kak
MPECTYIJICHUsST HEOOXOAUMBI TaKHe MPHU3HAKH, KaK HEOJAHOKPATHOCTh WIIM MPUYUHEHHUE KPYITHOTO
yiiep6a. CyObeKTHBHAs CTOPOHA IMPECTYIUICHUS XapaKTepU3yeTcsl MPsSMbIM YMEICIOM. B kadecTBe
BO3MOXKHOTO Haka3zaHUs mpenycMmarpuBaroTcs mrpad B pasmepe ot 200 mo 400 MuHMMAaIBHBIX
pa3MepoB OIUIATHI TPyJa WIH B pa3Mepe 3apabOTHOHM TUTaThl FJIM WHOTO JI0XOJa OCYXKACHHOTO 3a
nepuoa ot 2 1o 4 mecsies, nubo o0s3arenbHble padoThl Ha cpok oT 180 mo 240 wacos, nmbo
WCTIPaBUTENbHBIE PA0OTHI Ha CPOK IO ABYX JIET.

YrojoBHas OTBETCTBEHHOCTh MOMET IIOCIEIOBAaTh M 3a HE3aKOHHOE HCIIOb30BaHUE
MPeIYNPEAUTSIIBHON MapKUPOBKM B OTHOIICHHHM HE 3aperucTpupoBaHHOro B Pd ToapHOro 3Haka
WM HAaMMEHOBAHMS MECTA TIPOUCXOXKICHHUS TOBApa, €CIIM 3TO JCSIHUE COBEPIIECHO HEOTHOKPATHO HITH
NPUYMHUITO KPYIHEIA yiiep6 (4. 2 cr. 180 VK P®).

I1. Poanb ropucTa B 0XpaHe TOBAPHBIX 3HAKOB
1. PeecTp TOBapHBIX 3HAKOB M IJIAH UX OXPAHbI

IOpucr, koHCyJabTHPYIOIIMH OW3HECMEHOB, JODKEH HMETh PEECTp BCEX CYIIECTBYIONIUX
TOBapHBIX 3HAKOB M YMETh OCTABISATh IUIAHBI OXPaHBI JIEHCTBYIOIIUX 3HAKOB W OTMEHBI
HeAeHCTBYommX. [10100HbIH TUTaH JOIKEH COCTOSTH M3 HECKOJIBKUX YJIEMEHTOB.

ToBapHBIi 3HAK JOMHKEH OBITH 3apETHCTPUPOBAH B TE€X CTpaHax, KyJa BEposTHEEe BCETro MOWIYT
MapKHpPOBAHHBIE 3TUM 3HAKOM TOBaphl. KOpHUCT MOMKEH COCTaBUTH TpaduK IMOAaYd HEOOXOTUMBIX



JIOKYMEHTOB ¥ yTUIATHI MONDINH, BKIIOYas rpaduK yriiaTel MONUIMH 32 MOAepKaHne 3HaKa. J|oIKHBI
OBITh YCTaHOBJIEHBI KOHTAKTHI CO CIIyKOaMH, OCYIIECTBIISIFOIIMMU MOHHUTOPHHT MO TOBApHBIM 3HAKaM
B Pa3IUYHBIX CTpaHax, C TEeM, YTOOBI 3HATh, HE MPEINPUHUMAIOTCS JM TMOIMBITKU PETUCTPAIIUN
WACHTUYHBIX 3HAKOB, W OBITh B COCTOSHHW BOBpPEMs HadaTh COOTBETCTBYIOIINE 3al[UTHTEIHHEIE
npoueaypsl. COOTBETCTBYIOIINE MEphI JOMKHBI MPUHUMATHCS U B OTHOIIECHHU HE3aperHCTPUPOBAHHBIX
3HaKOB. B Tex cTpaHax, rjae MUPATCTBO IPEACTABISET CO00H Cephe3HyI0 NpoOieMy, CIeAyeT HaHSITh
MeCTHBIE (PUPMBI [UISl OTCICKUBAHNS IIUPATOB U IPHHSATHS TPEOYIOIINXCS IIPABOBBIX MeEp.

OZHOBPEMEHHO CleAyeT YAENATh BHUMAaHUE TOBapHbBIM 3HAaKaM, KOTOpble Oojbllie He
UCTIONB3YIOTCS. ECiM ecTh yBEpEeHHOCTh, YTO 3TH 3HAKM O0JblIe HE OyayT HYXHBI, X PETHCTPAIMIO HAT0
OTMCHHTH, YTOOBI HE TPATUTH CPEACTBA Ha ee¢ mojaepkanue. Eciy Bennka BepOATHOCTH MX aKTHBHOTO
WCTONB30BaHusl B OyIyIneM, BaXHO OpPraHM30BaTh HEOOXOAWMOE MHHHUMAJIBHOEC WX HCIIONB30BAHUC B
HACTOAIIEM, YTOObI OJAEPKUBATH PETUCTPALIUIO.

2. Bb160p TOBapHOIo 3HAKa

Ponp ropucta siBseTca ropasio 6osiee BaXXHOH B Jielie 0TOOpa HOBBIX TOBAPHBIX 3HAKOB, HEXKEIH B
IPYTUX 00JacTsAX MOSBICHHS MHTEUICKTyanbHOW coOcTBeHHOCTH. Korna TpeGyercst TOBapHBIN 3HAK s
HOBOT'O MPOAYKTa (MM [UIsl CTAPOro MPOAYKTa, KOTOPOMY MPUIAETCS HOBBIM KUMHUIDK»), OOBIYHO OTAEIBI
Inpoaax MW PCKJIaMbl OJaHHOI'O ousHeca (I/IJ'II/I CIICOUAJIbBHO HAHATBIC TJII J3TOI'O CHCL{I/IaHI/ICTI)I)
pa3padaThIBAIOT TOBApHBIN 3HAK, KOTOPBIH, II0 UX MHEHHMIO, JacT pocT npojaax. Kak mpasuio, MHOTHE H3
UX TpEeUIOKEHUH HATAIKMBAIOTCS Ha MPEISTCTBUS IPaBOBOTO Xapakrepa. PexamMIMKy 00T
OTnMcaTeNbHbIC 3HAKU THUIA «(aHTACTUYECKUIl BKYC», IOCKOJIBKY B HEM YK€ €CTh CBOH PEKJIaMHBIN MOCHLIL.
Ho TakoMy 3HaKy, CKOpee BCero, OTKaXyT B perucrpauuu. I1o3ToMy IOpHCT JOJKEH HOCOBETOBAThH HE
BBIOMPATH ITOT 3HAK.

HpI/I BI)I60pe 3HaKa MOXET HOHaI[OGI/ITLCH IoMoub KOHCYJIbTaHTa-JIMHI'BUCTA. OnpeneﬂeHHaﬂ
IIOCJIEI0BATEIFHOCTh OYKB HMEET pasHOe 3Ha4EHHE B Pas3HBIX s3bIKax. B HEKOTOPBIX S3BIKAX 3HaYCHHE
MOXKET OBITh CMEIIHBIM HIN JaXke HenprindHbIM. Tak, Hanpumep, otaen «Chevrolet» kommannu «General
Motors» BeiOpan ToBapusblii 3HaK «NOVA» Ui CBOEro camoro JemeBoro aBToMoOmwis. B aHrmuiickom
s3bIKe (KaK MOXKET OBbITh, U B IPYTHX SI3bIKAX) 9TO CJIOBO HECET CMBICI «caMblii HOBBIH». Ho B mcmaHckoM
sI3bIKE, BTOPOM 110 yroTpebiernto B CeBepHOit AMepurKe, «NO Va» 03HAYAET KHE e[eT» W KHe paboTaeT»,
YTO BpAJ JH MOXKHO CUHMTaTh YAAa4HBIM TOBapHBIM 3HAKOM JUIsi JemeBoil Mammubl. Ecam ¢ yuerom
CKa3aHHOTO IPOCMOTPETh CIHCOK IPEJIOKEHHBIX TOBAPHBIX 3HAKOB, TO €ro MOXXHO 3HAYHMTEIBHO
COKPaTHTh, BEIYEPKHYB U3 HETO COMHHTEIbHBIE 3HaKU. EcIM Ha 3HAaK «IIOKYyCHINCH» HApPYIIUTENH, CIEAyeT
YCTaHOBUTH, KTO M3 HUX OBLI NEPBBIM, €CNIM IIAHUPYETCSl MCIOJB30BaTh 3HAaK B MHPOBOM MacIuTale,
IMOUCK €T0 NPEAbIAYIIETO0 BO3MOKHOI'O UCTTIOJIB30BAHUA HA0 IPOBECTU 110 BCEMY MUPY.

Ecnu peus uzmer 00 MCIONB30BaHMM 3HAaKa TOJIBKO B OJHOW CTpaHe, IMOMCK OTPaHHUYUTCS ee
npeaeIaMu.

IIpomecc moucka — 3TO IPOCTO TMPOLEAYpPa H3YyUEHHsI PEECTPOB PETUCTPAlU TOBAPHBIX
3HaKoB. B psane aHTIOA3BIYHBIX cTpaH, u npexae Bcero B CLIIA, nmpaBoBas oxpaHa pacrpoCTpaHsIeTCs
¥ Ha HE3aperucTpUpOBaHHBIC 3HAaKU. Bo MHOrux crpaHax oOnajgarens «KOH(IMKTHOW» TOProBOi
MapK{ BIIOJIHE MOXXET BO3Pa3UTh NPOTUB PETUCTPALIMU TOBapHOro 3Haka. OTcroza HEOOXOAMMOCTh
OXBaTa IMOMCKOM M MacCHBa He3aperucTpUpOBaHHbBIX 3HaKOB. KOpHUCTY ciieayer MOMHUTB O cTaThe 6his
[Napmkckoil KOHBEHLIMH, B COOTBETCTBUM C KOTOPOH yCTaHAaBIMBAETCS OXpaHa OOILIEH3BECTHBIX
TOBapHBIX 3HAKOB, O KOTOPBHIX BCce 3HAIOT M 0e3 ux perucrpanuu. Crates 16 Cormamenuss TPUIIC
COJIEP’KUT OYEHBb MTUPOKYIO MHTEPNPETALNIO YKa3aHHOU cTaThu [1aprKCKON KOHBEHIUU:

«2. Cratps 6bis ITapmkckoii KOHBEHIIMU JOJDKHA MPUMEHAThCs Mutatis mutandis u x 3Hakam
oOcmy>kuBanus. [lpu onpeneneHun Toro, SBIAETCS M 3HAK OOIIEN3BECTHBIM, CTPAHBl — YYACTHUIIBI
Hacrosuiero CoryameHus A0/DKHBI IPUHUMATh BO BHUMAHHE M3BECTHOCTh AaHHOT'O TOBAPHOTO 3HAaKa
COOTBETCTBYIOIIEMY CIJIOI0 HACEJIEHHUs, BKIIOYas €ro M3BECTHOCTh B JIaHHOW CTpaHe, KoTopas Oblia
npuoOpeTeHa B pe3yJIbTaTe MPOABMKECHHUS 3TOTO 3HaKa HA PBIHOK.

3. Crartes 6bis ITapmkckoif KOHBEHIMH IOJDKHA NPHMEHAThCA Mutatis mutandis Taxke x
TOBapaM U yciIyram, KOTOpbIe HE CXOJHBI C TEMH, B OTHOIIEHUH KOTOPBIX 3apETUCTPHUPOBAaH TOBAPHBII
3HAK, IPH YCJIOBHH, YTO HCIIOJIb30BAaHUE JAHHOTO TOBAapHOI'O 3HAaKa B OTHOUIEHWH JaHHBIX TOBapoOB U
YCIYT MOXET MPUBECTH K 3a0JIyKIECHUIO OTHOCUTEJIBHO CBA3M MEXIY 3TUMH TOBapaMU U yCIyramu U
oOyazaresieM 3aperuCTPUPOBAHHOTO TOBAPHOIO 3HAKa, a TaKXkKe IPU YCIOBHH, YTO HHTEpecam
npaBooOIaaTeNss TAKUM UCIIOJIb30BAaHUEM MOXKET OBITh IPUYHHEH BPEI».

Taxum 00pa3oM, Jake MpHU HAMEPEHUH HMCIIOIb30BaTh 3HAK B OJHOH CTpaHe clexyeT MPOBECTU
HIOUCK U IO Pa3psiy 0OLIEU3BECTHBIX TOBAPHBIX 3HAKOB.



ToBapHBIi 3HaK, 3BydaHHE KOTOPOT'O CO3BYYHO CYIIECTBOBABIIIEMY paHee 3HaKy, HE TIOICHKHT
perucTpanuu, Jaxe eciiy eCTh JIETKOe pa3iuyie B MX HanmucaHuu. [1oaToMy mouck Hago OCYIIECTBUTD
elle W Mo Mpu3Haky 3BydaHus. OAMH IOPUCT HE B COCTOSHUM CAMOCTOSITENIBHO OCYILECTBUTH BCE
yKa3aHHBIE BuAa MoucKa. [l 3TOro, Kak NpaBHJIO, MPUBJIEKAIOTCS COOTBETCTBYIOIINE (HPMHEI,
OKa3bIBAIOIIUE IUIATHBIC YCIYTH U UMEIOLIHE B CBOEM PACIIOPSDKEHHH HEOOXOAMMBbIC OaHKHU TAaHHBIX

HexBannpuurpoBaHHBIA MM HETIOTHBIN MOUCK MOXKET OBITh YpeBaT CYLIECTBEHHBIM PHUCKOM U
norepeir neHer. Ecnmm B peructparnum OyaeT OTKa3aHO IO MPHUYMHE HEJOCTATOYHOTO ydeTa BCeX
TpeOyromuxcst (OpMaNbHOCTEH, TEPAIOTCA [EHBIW, YIUIAYCHHBIE 3a PETUCTPAlUI0 W peKiIaMy
OTBEprHyTOro 3Haka. Jlaske eciim 3asBKa Ha PETHCTPAIMIO TPUHSITA, PETHCTPALUs MOXKET OBbITh
OTMEHEHa TI0 MpaBOMEPHOH xanobe M3BecTHOW WHOCTpaHHOW (upmbl. [lpu perucrpanuu 3Haka B
OITHOM CTpaHEe MOXKET OKa3aThCs HEBO3MOXKHBIM €ro NMPOJBMIKEHNE B JPYTHE CTPAHBI, MOCKOIBKY TaM
OH OKa)KeTCS He MOAJIeKAIIMM PETUCTPAIIH.



